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OFBTATB  RBPORT8  FROM  WHICH  CASES  HAVE  BKBM  Sfi&BGTBD 

FOR  THE  J^MBfilCAV  RiiBOVrS.. 


.•'» 


Tb»  Toiumes  of  State  Reports   are  in   pareotbeofi^  hoAihrn  vfAomeB  of 
iEmerioBir  Beprnta  in  hiMtvy  letter. 

A^lMDa.(44)  4>;  (45)  6;  (46)  7.;  (47)  11;  (48)  IZ^;  (4a^  50)  2Q;  (51,  52)  21k 

Arkansas  (25)  4;  (26)  7:  (27)  11;  (28)  18;  (29,  30)  21-. 

BMh  (Ky.)  (7)  a;  (6)  8*;  (9)  16 ;  (10)  10;  (11)  21;  (12)  22i 

California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  4g,  4^)  18;'(4Jr,  48)  17;  (49, 

50)  19;  (51)21. 
Gdaiado  (1)  9< 

Coimeoticut  (36)  4;  (37,  38)  9;  (39)  12;  (40)  16;  (4U  ^)  19';  (42)  21. 
Florida  (13)  7:  (14)  14;  (15)  21. 
Georgia  (40)  2;  (41.42)  5;  (48,  44)  91;  (45,46)  12;  (47,  48,  40/  50)  Uf,  (51, 

52,  53,  54^  55,  56)  21. 
(Rattan  (Va)  (20)8;  (21)  8;  (22)  12;  (23)  14;  (24,  25)  18;  (26^  27^  21. 
Hei8kelL(Tenn.)  (1)  2;  (2)5;  (3)  8;  (4,-5)  M;  (6,. 7). 19) 
HoQston  (Del.)  (3)  11 ;  (4)  16.. 
lObaaB  (51)  2;  (52)  4;  (53,  54)  5;    (55,  56)  8^;.  (57;  59)  11^   (59,  60,  61,  62^ 

63)  14;   (64»  65,  66,  67)  W;   (68;  69)  1B{    (76,  756y  77,. 78). 20;*   (70, 

71,  72,  79,  80)  22. 
Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43) 

18;  (44,  45,  46)  16;   (47,48)17;    (49,50,51)19;    (52,53)21;    (54, 

55)28. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;    (31,  32)  7;  (33,34)  11;   (35,  36)  14;  (37, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22. 
Kansas  (5,  6)  7;  (7,  8,  9)12;    (10,  11,  12)  15;   (13,  14)  19;    (15,  16,  17)  22.- 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21. 
Maine  (57)  2;  (58)  4;  (59)  8;  (60)  11 ;  (61)  14;  (62)  16;    (63,  64)  18;  (65> 

20;  (66)  22. 
Maryland  (31)  1 ;  (32,  33)  8;  (34,  35)  6;   (36,  37)  11 ;  (38,  39,  40)  17;  (^I, 

42,  43)  20;  (44)  22. 
MaMciiiisetts  (100)  1;  001,  102)  8;   (103)4;  (104)  6;  (105)  7;   (106)  8; 

(107)  f ;  a08)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112, 116)  17; 

ai3)  18;  (114,  117,  118)  19;  (119)  20;  (120)  21 ;  (121,  122)  28. 


*  Hm  blatna  to  the  Illlnoto  Beporto  aiiaea  ITom  the  fact  that  the  ▼olames  between 
llMMIh  and  the  THh  were  pabltshed  after  the  70th  and  three  suooeedlDg  Tolumee. 
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IT  SCHEDULE  OF  STATE  REPORTS. 

Michigan  (19)  2;    (20,  21)  4;  (22)  7;    (23,  24)  9;  (25,  26)  12;  (27,  28)  16; 

(29,  30,  31)  18;  (32,  33)  20;  (34)  22. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18;  (22)  21;  (23)  28. 
Mississippi  (42)  2;  (43)  6;  (44,  45)  7;  (46.  47,  48)  12;  (49.  50)  19. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;   (50,  51)  11;    (52,  53,  54)  14;   (55^  56, 

57,  58)  17;  (59,  60,  61,  62,  63)  21. 
Nebraska  (3,  4)  19. 

Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 
New  Hampshire  (48)  2 ;    (49)0;  (50)9;    (51)  12 ;  (52)  18 ;   (53)16^   (64, 

55)  20 ;  (56)  22. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28. 
New  York  (41,  42)  1;  (43)  8;    (44)  4;   (45)  0;   (46.  47)  7 ;  (48)  8;  (49,  50, 

51)10;    (52)11;    (53,54)18;    (55)14;    (56,57)16;    (58,59)17; 

(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67,  68)  28. 
North  Carolina  (65)  0;  (66)  8;  (67,  68,  69)  12;    (70)  16;    (71)  17;  (72,  73, 

74)21;  (75,76)22. 
Ohio  (19)  2;  (20)  6;  (21)  8;    (22)  10;  (23)  18;  (24)  16;  (26)  18;  (26)  20; 

(27,  28)  22 ;  (29)  28. 
Oregon  (3)  8;  (4)18;  (5)20. 
Pennsylvania  (62)  1 ;    (63,64,65)8;    (66,67)6;    (68,69)8;    (70,71)10; 

(72,  73)  18;  (74,  75)  16;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  22. 
Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (11)  28. 
South  CaroUna  (1  N.  S.)  7;  (2,  3,  4)  16;  (5)  22. 
Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44. 

45)  28. 
Vermont  (42)  1;  (43)  6;  (44)  8;  (46)  12;  (46)  14;  (47)  19;  (48)  21. 
West  Virginia  (4)  6:  (5)  18;  (6)  20;  (7,  8)  28. 
Wisconsin  (24)  1 ;  (25)  8;  (26)  7;  (27.  28.  29)  9:   (30,  31)  11;    (32,  38)  14; 

(34,  35,  36)  17;  (37)  19;  (38,  39)  20;  (40,  41)  22. 


JUDGES 


mthho  the  period  covered  by  this  Tounn. 


BOfi£BT  C.  BRICKELL,  Ghikf  JuanoiL 
THOMAS  J.  JUDGE, 
AMOS  R.  MANNING, 
THOMAS  M.  PETERS, 
BENJAMIN  F.  SAFFOLD. 


JAMES  L.  WORDEN,*  J  § 
HORACE  P.  BIDDLE,  T 
SAMUEL  E.  PERKINS,  t$ 
GEORGE  V.  HOWK,  § 
WILLIAM  E.  NIBLACK,  S 
ALEXANDER  C.  DOWNEY,  J 
SAMUEL  H.  BUSKIRK,  t 
JOHN  PETTIT.  X  I 


BKLVARD  J.  PETERS,  Chikf  Juimm 
WILLIAM  LINDSAY, 
WILLIAM  S.  PRYOR, 
MARTIN  H.  COFER. 


HORACE  GRAY,  Chiif  Jusnoi. 
JAMES  D.  COLT, 
SETH  AMES, 
MARCUS  MORTON, 
WILLIAM  C.  ENDICOTT, 
CHARLES  DEVENS,** 
OTIS  P.  LORD, 
AUGUSTUS  L.  SOULE.  tt 


•  CbleX  Justice  at  the  NoTember  Teim,  1876.  1  Terra  of  office  oommenoed  Jan. «,  ^ 

♦  Ctifef  Juatloe  mt  the  Mar  Term,  1877.  I  Died  June  17, 1877,  at  Lafafetto,  Ind. 
t  Term  of  olBoe  expired  Deo.  81, 1878.  **  Reslgoed  March  12. 1877. 

I  Term  of  oOoe  oommenoed  Jan.  1, 1877.  ft  Appointed  March  87, 1877. 
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LIST  OF  JUDGES. 

MINNKSOTA- 

JAMES  GILFILLAN,  Cbixf  JusnoB^ 
JOHN  U.  BERRY, 
F.  R.  K  CORNELL. 


K-Kl^V    JTCRSB3Y. 

THEODORE  RUNYON,  Chancelmml 
MERGEY  BEASLEY,  Chief  Jusnoi. 

AxmoiAVM  Jvmom  Surasici  Ooobk 

VANCLBVB  DALRIMPLB, 
GEORGE  S.  WOODHULL, 
DAVID  A.  DBPUE, 
BENNET  VAN  SYCKBL, 
EDWARD  W.  SCUDDER, 
MANNING  M.  KNAPP, 
JONATHAN  DIXON, 
ALFRED  REED. 

JiTDOEs  Speoiallt  Afpoihtmbl 

EDMUND  L.  B.  WALBS^ 
JOHN  CLEMENT, 
FRANCIS  S.  LATHROP, 
AMZI  DODD, 
CALEB  8.  GREEN, 
SAMUEL  LILLY. 


SANFORD  K  CHURCH,  Cur  JoMB 
WILLIAM  F.  ALLEN, 
CHARLES  J.  FOLGER, 
CHARLES  A.  RAPALLO, 
CHARLES  ANDREWS, 
THEODORE  MILLER, 
ROBERT  EARL. 


JOHN  WELCH,  Chucf  Justioi. 
WILUAM  WHITE, 
WILLIAM  J.  GILMORE, 
GEORGE  W.  MoILVAINB, 
W.  W.  BOYNTON. 


UST  OF  JUDGES.  ¥ft 


GEORGE  A.  BRAYTON,  Chief  JtTsnoi.  • 
THOMAS  DURFEE,  Chief  Jubtios. 

WALTER  S.  SURGES, 

ELISHA  R.  POTTER, 

CHARLES  MATTESON, 

JOHN  H.  STINESS. 


GRAN  M.  ROBERTS,  Cmxr  Jmfioi. 
REUBEN  A.  REEVES, 
GEORGE  F.    MOORE, 
ROBERT  S.  GOULD, 
JOHN  IRELAND, 
THOMAS  J.  DEVmB. 


"WTC8T    A^IRO-rNXA^ 

A.  F.  HAYMOND,  Presidiht, 
JOHN  S.  HOFFMAN, 
JAMES  PAULL.t 
CHARLES  P.  T.  MOORE. 


J(aar9B,lB74.  t  Died  May  18,  IflOb 
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N^ffUgencs  —  LidbilUy  of  one  riding  in  earriagefor  nsgligenee  of  driver. 

Pbuntiff  accepted  an  inyitation  from  C.  to  ride  with  him  in  his  carriage  and 
while  80  riding  was  injured  bj  oolliaion  with  defendant's  engine.  0  was 
competent  to  manage  a  horse.  Held,  that  plaintiff  was  not  chargeable  with 
C.s  neg^ligence  contributing  to  the  injury.    {See  note,p,  4.) 

ACTION  by  Elizabeth  Bobinsou  against  the  railroad  company  to 
recover  damages  for  injuries  occasioned  to  her  through  the 
alleged  ne^igence  of  defendant  in  running  its  train  of  cars  against 
a  carriage  in  which  she  was  riding. 

Plaintiff  was,  at  the  time,  riding,  at  the  invitation  of  one  Conlon, 
in  a  carriage  belonging  to  him,  and  which  he  was  driving.  Oonlon 
was  competent  to  manage  the  horse.  The  defendant  alleged  and 
attempted  to  prove  that  Conlon  was  guilty  of  contributory  negli- 
gence. 

The  judge  charged  the  jury  that  if  the  defendant  was  negligent 
and  the  plaintiff  was  free  from  negligence  herself  she  was  entitled 
to  recoTer,  although  the  driver,  Conlon,  might  have  been  guilty  of 
negligence  contributing  to  the  injury.  Defendant's  counsel  ex- 
cepted.    The  General  Term  of  the  Supreme  Court  denied  a  motion 
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for  a  new  trial  and  directed   judgment  for  the  plaintiff  on   the 
verdict.     Defendant  appealed. 

A.  P,  LaninQy  for  appellant. 
J.  H,  Martindale,  for  respondent. 

Chuech,  0.  J.  The  court  charged  the  jury  that  if  the  de- 
fendant was  negligent,  and  that  the  plaintiff  was  free  from  negli« 
gence  herself,  she  was  entitled  to  recover  although  the  driver  might 
be  guilty  of  negligence  which  contributed  to  the  injury. 

In  determining  this  question  it  is  important  to  first  ascertain 
the  relation  which  existed  between  the  plaintiff  and  Gonlon,  the 
driver.  It  is  very  clear,  and  was  found  by  the  jury,  that  the  rela- 
tion of  master  and  servant  did  not  exist.  Nor  was  Oonlon,  in  any 
sense,  the  agent  of  the  plaintiff.  He  had  invit.ed  the  plaintiff  to 
ride  to  a  certain  place,  which  she  declined,  but  stated  that  if  he 
would  come  on  a  specified  day  she  would  ride  with  him  to  another 
.  place  where  she  desired  to  go  for  a  visit,  and  it  was  during  that 
ride  that  the  accident  occurred.  I  do  not  think  that  the  change 
affected  the  relation  between  the  parties.  It  was  the  same  as  if  the 
plaintiff  had  accepted  the  first  invitation.  It  is,  therefore,  the  case 
of  a  gratuitous  ride  by  a  female  upon  the  invitation  of  the  owner 
of  a  horse  and  carriage.  The  plaintiff  had  no  control  of  the 
vehicle,  nor  of  the  driver  in  its  management.  It  is  not  claimed 
but  that  Conlon  was  an  able-bodied,  competent  person  to  manage 
the  establishment,  nor  that  he  was  intoxicated,  or  in  any  way  unfit 
to  have  charge  of  it.  Upon  what  principle  is  it  that  his  negligence 
is  imputable  to  the  plaintiff  ?  It  is  conceded  that  if  by  his  negli- 
gence he  had  injured  a  third  person,  she  would  not  be  liable.  She 
was  not  responsible  for  his  acts,  and  had  no  right  and  no  power  to 
control  them.  True,  she  had  consented  to  ride  with  him,  but  aa 
he  was  in  every  respect  competent  and  suitable,  she  was  not  negli- 
gent in  doing  so.  Can  she  be  held  by  consenting  to  ride  with  him 
to  guaranty  his  perfect  care  and  diligence?  There  was  no  necessity 
for  riding  with  him.  It  was  a  voluntary  act  on  the  part  of  the 
plaintiff,  but  it  was  not  an  unlawful  or  negligent  act.  She  was  in- 
jured by  the  negligence  of  a  third  person,  and  was  free  from  negli- 
gence herself,  and  I  am  unable  to  perceive  any  reason  for  imputing 
Conlon's  negligence  to  her. 
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If  his  negligence  contribute*  to  the  injury,  he  is  liable  also  to  an 
action,  but  that  does  not  exonerate  the  defendant.  Suppose  Oon- 
lon  had,  by  grossly  negligent  driving,  turned  over  the  carriage  and 
injured  the  plaintiff,  is  there  a  doubt  but  he  would  be  liable  to  an 
action  for  the  injury  in  her  behalf?  These  views  proceed,  of  course, 
upon  the  assumption  that  there  was  no  relation  of  principal 
and  agent,  or  master  and  servant.  Nor  were  they  engaged  in  a 
joint  enterprise  in  the  sense  of  mutual  responsibility  for  each 
other's  acts,  as  in  Beck  v.  Eai(t  River  Ferry  Co,,  6  Robertson,  82. 

1  am  unable  to  find  any  legal  principle  upon  which  to  impute  to 
the  plaintiff  the  negligence  of  the  driver.  The  whole  argument  on 
behalf  of  the  appellants  on  tins  point  is  contained  in  the  following 
paragraph  from  the  brief  of  its  counsel :  ''So,  if  the  plaintiff  had 
proceeded  on  this  journey  upon  the  invitation  of  Conlon  for  the 
like  purpose,  she  having  voluntarily  intrusted  her  safety  to  his 
care  and  prudence,  and  thus  exposed  herself  to  the  risk  of  injury 
arising  from  his  negligence  or  want  of  skill,  she  should  be  pre- 
cluded from  recovering,  if  he  thereby  contributed  to  her  injury." 
If  this  argument  is  sound,  why  should  it  not  apply  in  all  cases  to 
public  conveyances  as  well  as  private  ?  The  acceptance  of  an  invi- 
tation to  ride  creates  no  more  responsibility  for  the  acts  of  the 
driver  than  the  riding  in  a  stage-coach,  or  even  a  train  of  cars, 
providing  there  was  no  negligence  on  account  of  the  character  or 
condition  of  the  driver,  or  the  safety  of  the  vehicle,  or  otherwise. 
It  is  no  excuse  for  the  negligence  of  the  defendant  that  another 
person's  negligence  contributed  to  the  injury,  for  whose  acts  the 
plaintiff  was  not  responsible.  The  rule  of  contributory  negligence 
IB  very  strict  in  this  State,  and  should  not  be  extended,  nor  should 
the  rule  of  imputable  negligence  be  extended  to  new  cases  where 
the  reason  for  its  adoption  is  not  apparent 

I  have  examined  all  the  authorities  cited,  and  none  of  them 
sanction  the  application  of  the  principle  to  the  facts  of  this  case. 
It  was  stated  in  Brown  v .  New  York  Central  Railroad  Compa7iy, 
32  N.  Y.  597,  which  was  the  case  of  a  passenger  m  a  stage-coach, 
that  a  majority  of  the  judges  were  of  opinion  that  the  negligence 
of  the  driver  was  imputable  to  the  passenger,  but  the  point  was 
not  decided,  as  it  was  found  in  that  case  that  the  driver  himself 
#88  not  negligent.  38  N.  Y.  260.  That  case  had  the  element  of 
employment  in  it  which  makes  it  stronger  than  this  in  that  respect, 
but  the  opinion  said  to  have  been  entertained  was  not  adopted,  and 
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cannot  have  the  weight  of  authoritj.  It  is  not  intended  by  this 
decision  to  establish  a  rule  which  will  embrace  cases  not  within  the 
facts  developed  in  this  case,  as  construed  by  the  court  and  found 
by  the  jury. 

The  judgment  must  be  affirmed. 

All  concur;  Allen  and  Eabl,  JJ.,  taking  no  part. 

Judgment  affirmed. 

Note  by  the  Reporter.— In  England  the  doo trine  of  p^vity  in  negligenoe 
between  a  public  oarrier  and  a  passenger  is  apparently  weU  established.  The 
point  was  first  I'aised  in  Thorogood  v.  Bryan,  8  C.  B.  115,  which  was  an  action 
under  Lord  Campbell's  act.  The  deceased*  wishing  to  alight  from  an  omnibus 
in  which  he  was  a  passenger,  got  out  while  it  was  in  motion,  and  without  wait- 
ing for  it  to  draw  up  to  the  curb;  and,  in  doing  so,  he  was  knocked  down  and 
fatally  injured  by  an  omnibus  belonging  to  the  defendant.  Williams,  J.,  who 
tried  the  cause,  told  the  jury  that  if  they  were  of  opinion  that  want  of  care  on 
the  part  of  the  driver  of  the  iimnibus  in  which  the  deceased  was  traveling,  or 
on  the  part  of  the  deceased  himself,  had  been  conducive  to  the  injury,  their  ver- 
dict must  bo  for  the  defendant.  A  rule  for  a  new  trial  on  the  ground  of  mis- 
direction having  been  obtained,  was,  after  consideration,  discharged  by  the 
court,  CoLTMAN,  J.,  obsen'ing :  *'  The  negligence  that  is  relied  on  as  an  excuse 
is  not  the  personal  negligence  of  the  party  injured,  but  the  negligence  of  the 
driver  of  the  omnibus  in  which  he  was  a  passenger.  But  it  appears  to  me  that, 
having  trusted  the  party  by  selecting  a  particular  conveyance,  the  plaintiff  has 
so  far  identified  himself  with  the  owner  and  her  servants,  that  if  any  injury 
results  from  their  negligence  he  must  be  considered  a  party  to  it.**  To  the 
same  effect  Macle,  J.,  says:  "On  the  part  of  the  plaintiff,  it  is  suggested 
that  a  passenger  in  a  public  conveyance  has  no  control  over  the  driver.  But  I 
think  that  cannot  with  propriety  be  said.  He  selects  the  conveyance.  He 
enters  into  a  contract  with  the  owner,  whom,  by  his  servant,  the  driver,  ha 
employs  to  drive  him.  If  he  is  dissatisfied  with  the  mode  of  conveyance,  he  ii 
not  obliged  to  avail  himself  of  it." 

A  like  decision  was  come  to  in  the  case  of  Bridge  v.  The  Grand  Junction 
Railway  Company j  3  M.  &  W.  244,  where  it  was  held  in  a  case  of  a  oollisioa 
between  two  trains,  that  the  plaintiff  must  show  the  accident  to  be  due  exclu- 
sively to  the  defendant's  negligence,  and  that  joint  negligence  of  the  defend- 
ant, with  other  persons  having  charge  of  the  train  in  which  the  plaintiff  was 
traveling,  was  not  sufficient. 

In  The  Milan,  Lush.  Adm.  888,  Dr.  Lushington  said  he  would  not  be  bound 
by  and  did  not  approve  of  Thorogood  v.  Bryan,  and  in  the  note  to  Ashhy  v. 
White,  1  Smithes  L.  C.  (6th  Eug.  Ed.)  206,  that  case  was  sharply  criticised.  See, 
also,  S.  C,  7th  Am.  Ed.  at  p.  481.  And  consult  Righy  v.  Hewitt,  5  Exoh.  240, 
and  Oreenland  v.  Chaplin,  id.  243. 

The  question  was  again  directly  involved  in  ChUd  v.  Heam,  22  W.  R.  864; 
L.  R.,  9  Ex.  176.  The  facts  of  that  case  were  as  follows :  The  plaintiff,  a  plate- 
layer, in  the  employment  of  a  railway  company,  was  returning  from  work 
along  their  line  upon  a  trolly,  when  some  pigs  belonging  to  the  defendant 
escaped  ftova  his  field,  which  adjoined  the  railway,  and  running  on  to  the  line 
in  front  of  the  trolly,  upset  it,  thereby  causing  the  injury  to  the  plaintiff  for 
which  he  sought  to  recover  damages  from  the  defendant.    A  verdict 
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eulered  for  tli«  plaintiff,  which  the  court  afterward  set  aside,  holding  that  the 
company  lind  not  Muiintaiued  a  sufficient  fence  under  8  Vict.,  c  20t  s-  68«  and 
that  the  plaintiff  could  not  recover,  since  he  was  identified  with  the  company 
whose  line  he  was  using  for  their  purposes.  Bramweix,  B.,  in  his  judgment, 
ob:»erved :  **  The  plaintiff  was  a  servant  of  the  owner  of  property  which  was 
aiifeuced  through  the  owner^s  default.  It  is  manifest,  as  I  have  before  said, 
that  if  the  pigs  got  on  to  that  unfeuced  property  through  its  owner*s  default, 
the  owner  could  not  maintain  an  action ;  and,  if  so,  it  is  impossible  to  say  that 
a  third  person  using  the  property  through  the  license  of  the  owner,  and  on  his 
behalf,  can.  The  servant  can  be  in  no  better  position  than  the  master  when  he 
is  using  the  master's  property  for  the  master^s  purposes.  Therefore,  without 
saying  any  thing  as  to  the  decision  in  Tliorogood  v.  Bryan^  it  is  sufficient  to 
say  that  the  defendant's  pigs  escaped  through  the  negligence  of  the  plaintilTs 
employer,  and  that,  having  met  with  the  accident  through  his  employer's  neg- 
ligence, the  plaintiff  can  maintain  no  action  against  the  defendant." 

This  decision  has  recently  t>een  followed  by  the  same  court  in  the  case  of 
Armstrong  v.  The  Lanccuhire  and  Yorkshire  Rnilvoay  Company ^  23  W.  R.  295; 
I^  R.,  10  Ex.  47.  The  plaintiff,  who  was  in  the  employ  of  the  Loudon  and 
North- Western  Railway  Company,  sued  the  defendants^  over  whose  line  the 
North-Western  have  running  powers,  for  compensation  for  an  injury  he  had 
sustained  from  a  collision  between  some  of  the  defendants'  trucks  and  a  North- 
western train  in  which  he  was  traveling.  It  appeared  that  the  North-Westem 
train  being  late,  the  station-master  at  one  of  the  defendants'  stations  ordered 
the  trucks  in  question  to  be  shunted,  the  signals  being  put  at  *'  danger  "  while 
this  was  being  done.  Notwithstanding  this,  the  driver  (}f  the  North- Western 
train  came  on,  and  the  collision  ensued  by  which  the  plaintiff  was  injured. 
The  jai7  found  that  there  was  negligence  in  the  defendants  in  shunting  at  a 
time  when  the  North-Westem  train  was  overdue,  and  in  the  driver  of  the  latter 
in  disregarding  the  signals,  and  must  be  assumed  that  it  was,  on  the  part  of  the 
defendants,  negligence  proximately  contributing  to  the  accident.  A  verdict 
was  thereupon  entered  for  the  defendants,  which  the  court  refused  to  disturb. 

Bram TVEi^i*,  B.,  said :  **  I  am  of  opinion  that  this  rule  must  be  discharged.  It 
is  impossible,  I  think,  to  distinguish  the  present  case  from  Thorogood  v.  Bryan, 
«fxcept  in  one  particular,  and  that  is  in  the  defendants'  favor.  It  must  not  be  sup- 
posed, so  far  as  my  individual  opinion  is  of  any  value,  that  I  am  at  all  dissatisfied 
with  the  deoision  in  77u>ro|^ood  v.  Bryan.  It  has  been  admitted  by  Mr.  Pope 
that,  if  his  contention  is  right,  the  owner  of  a  bale  of  goods,  which  was  being 
carried  by  the  defendants,  and  had  been  damaged  by  an  accident  similar  to  the 
r»ne  from  which  the  plaintiff  has  received  injury,  would  be  entitled  to  have  an 
action.  The  learned  counsel  was  also  constrained  to  admit  that  if  a  carriage  had 
been  let  to  hire  and  injured  by  the  joint  negligence  of  its  driver  and  the  driver 
of  another  carriage  which  came  into  collision  with  it,  the  owner  of  the  hired 
carriage  could  maintain  an  action  for  compensation  for  such  damage.  These, 
I  confess,  seem  to  me  to  be  startling  propositions.  But  there  is  auother 
difficulty.  If  the  present  actibn  is  maintainable  against  the  defendants,  it  is 
upon  the  ground  that  they  wd're  joint  wrong-doers  with  the  London  and  North- 
Westem  Railway  Company  ?  If  so,  there  is  this  difficulty,  that  one  of  the  wrong- 
doers is  so  through  contract,  and  the  other  by  tort.  Can  there  be  a  joint  lia- 
bility with  regard  to  the  negligence  or  breach  of  duty  toward  the  plaintiff,  and 
no  joint  liability  as  to  the  contract  under  which  he  was  being  carried?  Would 
another  action  be  maintainable  against  the  London  and  North-Westem  Rail- 
way Company  ?    Suppose  that  the  plaintiff  had  merely  been  an  ordinary  pas- 
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senger,  oould  he  maintain  one  action  for  breaoh.  of  contract  against  the  Iioii'* 
don  and  North- Western  Railway  Company  which  carried  him,  and  also  another 
action  against  the  defendants,  through  whose  negligence  the  coal  wagons  whioh 
caused  the  accident  were  left  on  the  line  of  railway  7  These  are  questions  worthy 
of  consideration ;  and  in  this  particular  case  there  is,  I  think,  good  reason  for 
holding  that  the  rule  in  Thorogood  v.  Bryan  should  apply,  however  unreasonable 
it  may  at  first  sight  appear  to  be.  The  plaintiff  cannot  bring  an  action  against  the 
liondon  and  North-Western  Railway  Company,  because  he  was  their  servant; 
and  yet  it  is  said  that  he  may  maintain  an  action  against  another  company,  the 
defendants,  who  only  contributed  to,  and  certainly  were  not  the  proximate 
cause  of,  the  mischief.  It  would  follow  from  that,  therefore,  that  the  servants  of  a 
railway  company  may  in  case  of  a  collision  sue  what  I  may  call  the  opposing  com- 
pany, but  that  they  cannot  sue  the  company  who  were  the  proximate  cause  of  the 
injury  suffered  by  them.  Surely  a  most  preposterous  consequence.  I  am, 
however,  prepared  to  decide  the  present  case  on  the  authority  of  Thorogood  v. 
BryaUt  which,  though  it  may  have  been  questioned  and  impeached,  has  never 
been  overruled,  and  has  since  been  acted  on.  But,  as  I  have  already  said,  I 
think  this  case  is  distinguishable  from  that  case,  and  in  a  point  that  is  favor- 
able to  the  defendants,  and  that  the  latter  are  entitled  to  avail  themselves  of 
it  upon  this  rule,  notwithstanding  that  there  is  no  cross  rule.  Certain  points 
were  put  by  the  learned  judge  to  the  jury,  and  he  reserved  leave  to  the  plaintiff 
to  enter  a  verdict  on  the  ground  that,  if  the  findings  of  the  jury  were  supported 
by  the  evidence,  and  these  findings  showed  the  plaintiff  to  be  entitled  to  the 
verdict,  then  it  should  be  entered  for  him.  Now,  in  assenting  to  leave  to  move  to 
enter  a  verdict  against  him,  the  learned  counsel  for  a  defendant  does  not  con- 
sent to  have  the  matter  decided  against  him  and  the  rule  made  absolute  without 
regard  to  the  verdict  of  the  jury.  He  must  be  taken  to  adopt  the  proceedings 
only  so  far  as  they  are  supported  by  the  evidence.  The  question  whether  there 
was  any  evidence  of  negligence  in  the  defendants  was  left  open.  The  point  may 
be  put  thus :  The  defendants,  doubtless,  were  guilty  of  negligence,  but  it  was 
negligence  the  consequence  of  which  the  other  railway  company  might  have 
avoided  by  the  use  of  reasonable  care ;  and  it  is  clear  to  my  mind  that  the  de- 
fondants  might  have  maintained  an  action  against  the  London  and  North- 
western Railway  Company  to  recover  compensation  for  the  damage  sustained 
by  their  coal  wagons  by  reason  of  the  collision,  for  which  the  case  of  Davien  v. 
Mann^  ubi  sup.,  is  an  authority ;  and  if  that  be  so,  it  would  be  highly  unreason- 
able that  the  plaintiff  should  have  this  action  against  the  defendants.'* 

Pollock,  B.,  said :  **  I  also  think  that  this  rule  should  be  discharged.  It  is 
suflBcient  to  say  that  I  think  the  case  is  not  distinguishable  from  Thorogood  v. 
Bryan,  and  is  governed  by  that  decision.  I  must  not  be  taken  as  in  any  way 
expressing  dissatisfaction  with  the  decision  in  that  case.  The  only  difficulty  I 
have  had  in  applying  it  has  been  in  consequence  of  the  use  of  the  word  '  itlen- 
tified  '  in  the  judgment  of  the  court  there.  If  the  court  are  to  be  taken  as 
meaning  by  that  word  that  the  plaintiff,  by  his  own  proper  conduct,  as  by  the 
selection  of  the  omnibus  in  which  he  was  riding,  so  acted  as  to  constitute  the 
driver  his  agent,  the  proposition  would,  I  think^  t>e  an  unsustainable  one.  But 
I  do  not  understand  the  word  to  be  used  in  that  sense.  I  take  the  court  to 
mean  by  it  that,  under  me  circumstances  of  the  case,  the  plaintiff,  for  the  pur- 
pose of  the  action,  must  t>e  taken  to  be  in  the  same  position  as  the  owner  of 
the  omnibus  or  his  driver.  The  case  of  Waiie  v.  The  North- Easterti  Railvsiu 
Company^  R.  B.  &  E.  719.  is  an  illustration  of  this,  where  the  child,  as  far  as 
regards  contributory  negligence,  was  Mdentifled*  with  its  grandmother,  in 
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whoBo  charge  it  was,  although  it  could  not  be  said  that  the  child  exercised  anj 
▼olitioii  in  the  selection  of  its  grandmother  for  Its  companion.  If,  then,  the 
rule  laid  down  by  Parke,  B.,  in  Bridge  v.  The  Oi'und  Junction  RaiUoay  Oom^ 
pany^  3  M.  &  W.  344,  that  'although  there  may  bave  been  negligence  on  the 
part  of  the  plaintiff,  jet,  unless  he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequence  of  the  defendants*  negligence,  he  is  entitled  to 
recover;  if,  by  ordinary  care,  he  might  have  avoided  it,  he  is  the  author  of  his 
own  wrong,'  be  adhered  to,  it  seems  to  me  that  no  hardship  follows,  inasmuch 
as  the  plaintiff  is  only  in  the  same  position  as  the  donkey  in  the  case  of  Davien 
V.  lfa»in,  10  M.  &  W.  546,  and,  notwithstanding  the  carelessness  of  the  driver 
of  the  train  he  was  traveling  by,  he  would  be  entitled  to  recover  against  the 
defendants,  supposing  that  their  negligence  was  of  a  similar  character  to  that 
of  the  defendant  in  Davits  v.  Mann,  It  may  be  said,  why  should  he  not  have  a 
ri^t  of  action  against  both  companies?  The  answer  to  that  question  is  that  a 
man  may  have  an  action  against  two  tort-feasors  for  any  act  causing  the  in- 
jury; but  there  is  no  hardship  in  saying  that,  if  two  independent  persons  are 
in  a  position  somewhat  hostile  to  each  other,  then  the  right  to  maintain  a  sepa- 
rate action  against  one  maybe  an  answer  to  an  action  against  the  other,  for  the 
plaintiff  must  show  that  the  negligence  of  the  one  whom  he  sues  was  the  proxi- 
mate cause  of  the  accident.  Therefore,  I  think  that  the  defendants  are  entitled 
to  our  judgment." 

It  is  to  be  observed  that  in  Armstrong  v.  Lancashire^  etc.<,  Railway  Co.^  the 
plaintiff  was  a  servant  to  the  company  in  whose  train  he  was  traveling  and 
was  thus  precluded  from  suing  them  for  the  injury  which  arose  from  the 
negligence  of  their  servants. 

In  connection  with  these  cases,  as  involving  to  some  extent  similar  principles, 
should  be  noticed  the  case  of  Waiter ,  NorVirEastem  Railway  Company,  7  W.  R. 
811;  K.  B.  &  E.  719,  728.  A  child  of  five  years  old  was  under  the  care  of  his 
grandmother  at  a  station  of  the  defendants*  railway.  She  purchased  a  ticket 
for  herself  and  one  for  him,  and  while  crossing  the  line  to  be  ready  for  the  train 
they  were  knocked  down  and  injured  by  another  train.  The  jury  found  that 
the  accident  was  partly  owing  to  the  company's  negligence  and  partly  to  such 
negligence  on  the  part  of  the  grandmother  as  would  disentitle  her  to  recover 
damages  from  the  company  for  the  injury.  Upon  these  facts  it  was  held  that 
the  child  was  so  identified  with  his  grandmother  that,  by  reason  of  her  negli- 
gence, an  action  in  his  name  could  not  be  maintained  against  the  defendants. 
The  ground  of  the  decision  is  stated  by  Cockburn,  C*  J.,  in  his  judgment  in 
the  Exchequer  Chamber,  to  be  that  **  when  a  child  of  tender  and  imbecile  age  is 
brought  to  a  railway  station  or  to  any  conveyance  for  the  purpose  of  being 
conveyed,  and  is  wholly  unable  to  take  care  of  itself,  the  contract  of  convey- 
ance is  on  the  implied  condition  that  the  child  is  to  be  conveyed  subject  to  due 
and  proper  care  on  the  part  of  the  person  having  it  in  charge.'*  Although  this 
was  a  case  against  the  contracting  company,  but  from  the  opinions  it  may  be 
inferred  that  the  same  conclusion  would  have  been  reached  against  another 
company. 

The  prevailing  rule  in  this  country  seems,  however,  to  be  different.  Shearman 
k  Redfleld  on  Negligence,  §  46 ;  Wharton  on  Negligence,  S  385.  In  Chapman  v. 
The  New  Haven  Railroad  Co,,  19  N.  Y.  341,  the  Court  of  Appeals  of  New  York 
held  that  a  passenger  by  railroad  is  not  so  identified  with  the  proprietors  of  the 
train  conveying  him,  or  their  servants,  as  to  be  responsible  for  negligence  on 
their  part,  and  could  recover  for  personal  injuries  from  a  collision  through  neg* 
ligence  of  the  defendant,  although  there  was  such  negligence  contributing  tc 


4 


g  NEW  YORK, 


RobiDBon  V.  The  New  York  Central  &  Hudsou  River  Railroad  Companj. 

the  oollisioQ  on  the  part  of  the  train  oonveyiiifii;  him,  as  would  have  defeated  an 
action  by  its  owners.  And  in  Colegrove  t.  JV.  Y*.  A  N,  H.  R,  R.  Co.^  20  X. 
Y.  492,  it  was  held  that  the  injured  passenger  oould  maintain  his  action  again^it 
tht}  proprietors  of  both,  on  the  ground  of  their  concurring  negligence.  These 
oases  were  followed  and  approved  in  Webster  v.  Hudtton  River  Railrocul  Co,., 
88  N.  Y.  280. 

So  in  MetcaJf  v.  Buker,  1  Abb.  (N.  S.)  431.  the  Superior  Court  of  New  York, 
at  General  Term,  held  as  in  the  principal  case,  that  one  riding  on  invita- 
tion with  the  owner  of  a  private  vehicle,  was  not  chargeable  with  his  negligence 
contributing  to  an  injury,  occasioned  by  the  negligence  of  the  defendant,  to  the 
plaintiff,  and  to  the  same  effect  are  Robinson  v.  N,  V,  C,  eic.,  R,  R.  Co.,  65 
Barb.  146;  Siuridan  v.  Brooklyn  City  R.  R,  Co,,  36  K.  Y.  69;  Knapp  v.  Dagg, 
18  How.  Pr.  166. 

But  in  Payne  v.  The  Chicago,  Rock  Island  A  Pacific  R.  R.  Co.,  39  Iowa,  52:;, 
where  the  plaintiff  was  injured  at  a  railroad  crossing,  by  a  collision  betwecMi 
the  wagon  in  which  he  was  riding  and  defendant's  train,  the  court  decided, 
without  discussing  the  question,  that  the  negligence  of  the  one  who  was  driv- 
ing, defeated  plaintiff's  right  to  recover,  citing  therefor  ArU  v.  C,  R,  L  &  P. 
Railway  Co,,  34  Iowa,  163.  But  the  case  is  like  that  of  Beck  v.  East  River  Feiry 
Co.,  6  Rob.  82,  cited  in  the  principal  case,  where  the  plaintiff  and  the  one  guilty 
of  negligence  were  engaged  in  a  joint  enterprise.  In  the  Iowa  case,  three 
neighbors,  one  of  whom  was  plaintiff's  intestate,  were  traveling  for  a  common 
purpose  in  a  wagon  belonging  to  none  of  them,  but  procured  for  the  purpose. 
They  drove  by  turns.  The  case  was  correctly  decided,  and  is  not  an  authority 
against  the  doctrine  of  the  principal  case. 

In  Bennett  v.  Hie  New  Jersey  Railroad  Co.,  7  Vroom,  225 ;  S.  C,  13  Am .  Rep. 
436,  it  was  held  that  where  a  passenger  in  a  horse  car  is  injured  by  the  care- 
lessness of  the  engineer  of  a  railroad  company,  in  the  management  of  his  loco- 
motive,  it  is  no  defense  to  show  contributory  negligence  in  the  driver  of  the 
horse  car. 

In  l/oc/c/iarf  v.  LichtetUhaier,  4A  Penii.  St.  161,  this  question  was  considered 
at  great  length.  The  action  was  brought  to  recover  damages  under  a  statute  by 
the  widow  and  children  of  one  killed  by  a  collision  between  a  train  of  cars  and 
oil  barrels  owned  by  the  defendant,  and  placed  too  near  the  track  by  his  serv- 
ants. The  deceased  was  a  brakeman  on  a  car  belonging  to  a  coal  company 
but  which  was  drawn  by  a  locomotive  belonging  to  the  railroad  and  con- 
trolled by  its  servants.  The  court  held  that  the  deceased  was  not  a  servant  of 
the  railroad  company,  but  that  he  *'  must  be  considered  in  the  light  of  a  passen- 
ger in  charge  uf  property  being  conveyed  with  himself  by  the  railroad  company 
for  his  employers,"  and  that  if  the  negligence  of  the  railroad  direcUy  con- 
tributed to  the  accident  the  defendant  would  not  be  liable.  After  a  review  of 
the  authorities,  Thompson,  J.,  who  delivered  the  judgment  of  the  court,  said: 
*'  If  in  this  case  there  was  no  contributory  negligence  chargeable  to  those  con- 
ducting the  train,  by  which  the  cars  in  charge  of  the  deceased  were  with  him- 
self being  conveyed ;  in  other  words.  If  their  negligence  did  not  directly  con- 
tribute to.tbe  disaster,  although  they  may  have  been  negligent  in  a  general  senae 
the  defendants  will  be  answerable,  if  the  act  of  their  servants  or  agents  was  the 
proQcimate  cause  of  it.  The  negligence  on  the  part  of  the  train  which  would  be  a 
defense  must  be  directly  involved  in  that  result ;  it  must  by  Itself,  or  concurriuK 
with  the  defendant's,  be  the  proximate  cause  of  the  death.  For  instance,  run- 
ning too  rapidly  on  a  road  in  bad  repair,  driving  instead  of  drawing  the  train, 
would  not  abstractly  be  such  negligence  as  would  be  a  defense.    To  be  such 


APRIL  TERM,  187G. 


Eyertflon  y.  The  National  Bank  of  Newport. 


the  oouaequeucee  of  theee  aot8»  or  some  of  them,  must  have  directly  entered 
into  and  become  active  agents  in  the  verj  disaster  itself.  This  must  be  the 
rule  of  all  such  cases.** 

StniUi  V.  SmiU^  2  Pick.  621,  is  frequently  cited  as  an  authority  In  support  of 
the  rule  of  Tfunrogood  v.  Bryan,  but  all  that  was  decided  in  that  case  was  that 
one  who  is  injured  by  an  obstruction  placed  unlawfully  in  a  highway,  cannot 
msiiitaiu  an  action  for  damages  if  it  appears  that  he  did  not  use  ordinary 
care  by  which  the  obstruction  might  have  been  avoided.  This  rule  is  well 
established  and  ia,  we  take  it,  not  in  conflict  with  the  principal  case.  See  Stiles 
y.  Oeesey,  71  Penn.  St.  439;  Cleveland^  Columb^ta  and  Cincinnaii  R.  R.  Co.  v. 
Terry,  8  Ohio  St.  570;  WilHauM  v.  Mich,  Cent.  R.  R.  Co.,  2  Mich.  250; 
Murphy  Y.  Deane,  3  Am.  Rep.  390. 

Iq  Puterbaitgh  v.  Reanor,  9  Ohio  St.  484,  the  plaintiff  put  R.  in  charge  of  his 
team.  R.  and  the  defendant  engaged  in  a  fight  which  frightened  the  team  and 
it  ran  away,  and  one  horse  was  killed.  The  defendant  was  held  not  liable 
because  the  plaintiff,  having  placed  R.  in  charge  of  the  team,  was  responsible  for 
hii  uegligenoe.  Shearman  and  Redfleld  cite  this  case  as  well  as  that  of  Cleveland, 
ete.,  v.  Terry,  and  Smith  v.  Smith,  aide,  as  authorities  for  the  rule  of  Thorogood  v. 
Bryan,  but  they  are  obviously  not  so  as  to  the  question  of  privity  in  negligence. 
See,  alto,  Thomaa  v.  The  R/ij/mnei/  Raihcay  Co.,  L.  R.,  6  Q.  B.  286 ;  Wright  v.  The 
MidUmdRaatoay  Co.,  L.  R,  8  Exch.  137 ;  McElroy  v.  R.  R.  Co.,  4  Gush.  400.  As  to 
the  liability  of  one  for  the  negligence  of  his  servant  with  whom  he  is  riding, 
KeHolmes  v.  Mather  {Eng.  Ct.  Exch.),  16  Am.  Rep.  384.  As  to  the  imputa- 
bility  of  the  negligence  of  the  parent  to  the  childi  see  Lynch  v.  SmUhj  6  Am . 
Bep.  188;  DU  v.  Farty-aecond St.  R.  R.  Co.,  7  id. 460;  Kay  v.  Perm.  R.  R, 
Co.,  3  id.  628;  McQary  v.  Lootnis,  20  id .  510  and  note. 
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(a5N.  7.  14.) 
Co^ipons  — tDhen  negotiable —  Title  ofpurch(tser  of  negotiable  coupons. 

The  ooaponB  to  negotiable  bonds  are  themselvee  negotiable  instraments  when 

detached,  provided  they  are  negotiable  in  form ,  and  they  are  governed  hj 

the  same  rule  as  other  negotiable  instruments. 
The  purchaser  of  negotiable  coupons  before  maturity,  in  the  usual  course  of 

business  and  in  good  faith  acquires  a  good  title  thereto  although  they  have 

been  stolen. 
N'egotiable  coupons  are  entitled  to  days  of  grace,  and  one  who  purchases  them 

before    the  expiration  of   the  last  day  of  grace  is  a  purchaser  before 

maturity. 

latereet  coupons  and  warrants  not  negotiable  in  form  are  not  negotiable  in* 
Btraments  when  separated  from  the  bonds  although  the  latter  are  themselvee 
negotiable,  and  the  purchaser  of  these  detached  instruments  takes  them  sub- 
ject to*  all  defects  in  the  title  of  the  transferor   {See  note,  p.  15.) 
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ACTION  to  recover  the  amount  of  certain  coapons  and  interest 
warrants  purchased  by  the  plaintiff. 
The  coupons  were  in  the  following  form: 

*'$35    The  Indianapolis,  Bloomington  and  Western    $36 

Railway  Company 

will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York,  thirty- 
five  dollars,  in  gold  coin,  on  the  first  day  of  April,  1871,  for  semi- 
annual interest  on  bond  No. — 

"A.  P.  Lewis, 

''Secretary." 

The  form  of  the  warrants  was  as  follows: 

"  $35       Interest  Warrant  for  Thirty-five  Dollars      $35 

upon  bond  No.  —  of  the  Danville,  Urbana,  Bloomington  and  Pekin 
Railroad  Company.  Payable  in  gold  coin  at  the  office  of  the  Farm- 
ers' Loan  and  Trust  Company  in  the  city  of  New  York,  April  1, 
1871. 

'^  W.  J.  Ermentrout, 

"  Secretary/' 


The  action  was  brought  against  the  railroad  company,  but  the 
National  Bank  of  Newport,  having  made  claim  to  the  instruments 
and  the  interest  due  thereon,  was,  by  an  order  of  interpleader,  sub- 
stituted as  defendant. 

In  each  coupon  and  warrant  the  blank  for  No.  —  was  filled  with 
the  number  of  the  bond  to  which  it  was  attached.  The  bonds,  ¥rith 
the  coupons  and  wan-ants  attached,  were  owned  by  defendant.  The 
coupons  and  warrants  were  detached  and  sent  to  New  York  by 
express  March  31, 1871,  for  presentation  and  payment,  and  on  that 
day  they  were  stolen  from  the  express  office,  and  were  purchased 
by  plaintiff  at  Albany,  April  3,  1871. 

The  referee  found  that  plaintiff  was  entitled  to  judgment  for  the 
whole  amount  claimed,  and  judgment  was  perfected  accordingly. 
This  judgment  was  affirmed  by  the  General  Term  of  the  Supreme 
Court  in  the  Third  Department  (4  Hun,  692),  and  defendant  ap- 
pealed. 

Samuel  Hand,  for  appellant. 
JV.  C.  Moak,  for  respondent. 
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Allen,  J.  Bub  two  questions  are  presented  upon  this  appeal  : 
First,  whether  the  instruments  which  are  the  subjects  of  the  con- 
troTersy  are  negotiable  promises  for  the  payment  of  money,  and 
therefore  snbject  to  the  same  rules  as  bank  bills  or  other  negotiable 
instruments,  so  that  one  who  acquires  title  in  the  usual  course  of 
business  and  in  good  faith,  although  from  one  who  has  obtained 
them  feloniously,  may  withhold  them  from  the  true  owner ;  and 
secondly,  whether  they  were  dishonored  at  the  time  of  the  purchase 
of  them  by  the  plaintiff. 

The  rule  of  caveat  emptor  does  not  apply  to  negotiable  instru- 
tQent«  payable  in  money  and  to  the  bearer ;  and  a  purchaser  in 
good  faith  from  one  who  has  stolen  them  acquires  a  valid  title. 
Spoaner  v.  Holmes,  103  Mass.  503  ;  S.  C,  3  Am.  Rep.  491;  Birdsall 
V.  Russell,  29  N.  Y.  220. 

The  coupons  of  the  Indianapolis,  Bloomington  and  Western 
Railway  Company  are,  in  terms,  distinct  promises  to  pay  the  bearer 
the  amount  specified  therein  at  a  day  and  place  named,  and  are, 
within  the  authorities,  promissory  notes  for  the  payment  of  money 
to  the  holder,  and  transferable  by  delivery,  although  detached 
from  the  bonds  to  which  they  refer.  The  fact  that  they  are  de- 
clared to  be  for  interest  upon  bonds  specified  by  their  numbers 
does  not  destroy  their  negotiability  when  separated  from  the  bond, 
or  impair  the  title  of  one  purchasing  from  another  without  produc- 
tion of  the  bond.  The  bonds  themselves,  althougli  under  the  seal  of 
the  company,  are  negotiable  instruments  within  the  repeated  decis- 
ions of  our  courts.  White  v.  F.  a7id  if.  Railroad  Co.,  21  How.  (TJ. 
S.)  575  ;  Gelpcke  v.  Dubuque,  1  Wall.  175  ;  Clark  v.  Iowa  City, 
20  id.  583  ;  Brainsrd  v.  New  York  and  Harlem  Railroad  Co,.  25 
N.  Y.  496 ;  Dinsmore  v.  Duncan,  57  id.  573 ;  Haven  v.  Grand 
June.  Railroad  and  Depot  Co.,  109  Mass.  88.  The  cases  of  Myers 
V.  New  York  and  Cumberlmid  Railroad  Company,  43  Me.  232,  and 
Jackson  v.  ITie  Sanie,  48  id.  147,  holding  somewhat  different  doc- 
trines, cannot  be  regarded  as  authority. 

The  coupons  of  the  Danville,  Urbana,  Bloomington  and  Pekin 
Railroad  Company,  termed  upon  their  face  ''interest  warrants^" 
are  in  somewhat  different  form.  Whether  they  are  within  tiiat 
description  of  property  to  which  a  title  may  be  acquired  by  a  bona 
fide  transferee  for  value,  notwithstanding  a  defect  of  title  in  the 
transferor,   depends    upon    their   negotiability.    If  they  are  not 
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negotiable  instruments,  and  as  such  representatives  of  money,  the 
plaintiff  acquired  no  better  title  than  the  party  from  wnom  he 
purchased  them  had  ;  i.  e,,  he  took  them  subject  to  all  the  defects 
of  his  title  and  subject  to  the  claims  of  the  true  owner.  The  instru- 
ments are  not,  upon  their  face,  negotiable ;  they  are  not  payable  to 
any  person  by  name,  or  his  order,  or  to  the  bearer,  or  to  the  order 
of  a  fictitious  person.  In  all  the  cases  to  which  reference  has 
already  been  made,  the  coapons  contained  distinct  promises  to  pay 
the  bearer  the  sums  named  therein  at  a  time  and  place  specified. 
They  were  perfect,  negotiable  instruments,  independent  of  the  bond 
from  wliich  they  had  been  served,  and  were  not  only  negotiubk^ 
witliin  the  statutes  upon  that  subject  and  the  Law  Merchant,  but 
were  intended  by  the  parties  to  be  negotiable.  The  negotiability 
of  instruments  depends  somewhat  upon  statute.  The  statute  of 
this  State  (1  R.  S.  768)  embodies,  substantially,  the  law,  and 
declares,  as  understood  at  the  time,  what  instruments  shall  be 
negotiable.  To  bring  an  instrument  within  this  statute  there 
must  be  a  promise  to  pay  to  the  order  of  the  maker,  or  some  other 
person  or  his  order,  or  to  the  order  of  a  fictitious  person,  or  to  the 
bearer,  a  sum  certain  absolutely.  Whether  the  parties  to  an  instru- 
ment can  give  it  a  negotiable  character  with  all  the  incidents  per- 
taining to  negotiable  paper,  when 'it  is  not  in  terms  within  the  class 
of  instruments  known  to  the  law  as  negotiable,  may  be  questioned. 
Crouch  V.  Credit  Fonder  of  England,  L.  R...  8  Q.  B.  374. 

It  is  for  the  interest  of  corporations  issuing  bonds  for  the  pay- 
ment of  money  that  they  should  be  negotiable  ;  and  they  are,  ordi- 
narily, made  so  upon  their  face ;  and  such  bonds,  as  well  as  the 
coupons  attached  thereto,  have  been  held  negotiable  when  payable 
to  bearer ;  for  the  reason  that  they  are  promises  to  pay  money  in 
the  form  which,  by  the  Law  Merchant,  would  make  them  negotia- 
ble as  representatives  of  money,  the  same  as  ordinary  commercial 
instruments.  In  re  Imperial  Land  Company  of  Marseilles,  L.  R., 
11  Eq.  Cases,  478.  While  it  may  be  for  the  interest  of  the  com- 
pany issuing  bonds,  with  a  view  to  their  ready  negotiation,  that 
they  should  be  negotiable  by  delivery,  there  may  not  be  the  same 
reasons  for  making  the  coupons  for  the  installments  of  interest 
negotiable  when  •  detached  from  the  bonds.  The  object  of  the 
interest  warrants  before  us  may  be  fully  accomplished  by  regard- 
ing them  as  authority  to  the  financial  agent  of  the  company  to  pay 
hhe  amount  named  therein  upon  presentation,  although  detached 
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from  the  bonds.  It  is  possible  that  as  between  such  agent  and  the 
debtor  corporation  the  possession  and  presentment  of  the  interest 
varrants  at  maturity  would  be  evidence  of  an  authority  to  receive 
the  money  by  the  person  presenting  it,  even  as  against  the  true 
owner.  But  if  this  be  conceded,  it  does  not  make  them  negotiable 
B8  between  third  persons.  In  this,  as  in  other  contracts,  its  negoti- 
ability depends  upon  its  terms ;  and  the  rule  is,  with  certain  excep- 
tions, not  applicable  to  this  case,  that  in  instruments  for  the  pay- 
ment of  money,  if  no  one  be  designed  as  payee,  either  by  name  or 
as  bearer,  the  instrument  is  not  a  promissory  note.  If  these  war- 
rants are  not  promissory  notes  they  are  not  negotiable ;  they  are 
neither  checks  nor  bills  of  exchange.  1  Parsons  on  Bills,  33,  and 
note ;  Brawn  v.  Oilman,  13  Mass.  158 ;  Gibson  v.  Minst,  1  H.  Bl. 
569 ;  Douglass  v.  Wilkesony  6  Wend.  637 ;  Wnlrad  v.  Pelrie,  4  id. 
575.  In  the  latter  case  Judge  Mabgy  was  inclined  to  sustain  the 
action  upon  the  instrument  as  a  promissory  note,  but  was  reluctant 
to  establish  a  different  rule  here  from  that  which  seemed  to  prevail 
in  England,  regarding  it  as  important, that  the  statutes,  which 
were  alike  in  both  countries  as  to  negotiable  paper,  should  receive 
the  same  construction  and  be  applied  in  the  same  manner.  In  a 
case  like  the  prese'^t  it  would  be  unwise,  in  deference  to  any  sup- 
posed intent  of  the  j  rties  or  public  convenience,  to  depart  from 
the  ordinary  rules  of  construction,  and  give  a  different  effect  to 
different  contracts,  the  same  in  form  and  substance.  Checks  pay- 
able to  "  the  order  of  bills  payable,"  or  to  something  impersonal  in 
its  character,  are  regarded  as  payable  to  the  order  of  a  fictitious 
person,  and  therefore  within  the  statute  payable  to  the  bearer; 
and  bills  and  notes  payable  to  the  order  of  one  not  named,  but 
capable  of  being  ascertained,  have  been  also  held  negotiable  within 
tiie  statute.  Willets  v.  T/ie  Plimiiix  Bank,  2Duer,  121;  Stevens  v. 
Sirangy  2  Sandf.  Sup.  Ct.  138;  U7iited  States  v.  White,  2  Hill,  59.  An 
instmment  payable  "  to  the  estate  of  M.  L.,  deceased,"  is  held  not 
to  be  a  promissory  note.  Lyon  v.  Marshal^  H  Barb.  241.  In 
Paririflge  v.  The  Bank  of  England,  9  Q.  B.  396,  dividend  warrants 
in  the  form  of  checks,  payable  to  a  particular  person  without  words 
making  them  transferable,  were  held  not  transferable  by  the  Law 
Merchant  ,  Two  cases  are  relied  upon  by  the  learned  counsel  for 
the  respondent,  in  support  of  his  position  that  these  interest  war- 
rants were  negotiable  and  within  the  protection  accorded  by  the 
Law  Merchant  to  negotiable  paper.    Smith  v.  Clark  Co,,  54  Mo.  58; 
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McCoy  V.  Washington  Co.,  3  Wall,  Jr.,  381.  In  the  case  first  cited 
the  principal,  and  the  only  question  really  considered  by  the  court, 
was  as  to  the  power  of  the  county  to  issue  the  bonds.  The  only 
notice  taken  by  the  court  of  the  point  now  made  was  in  the  remark 
that  the  question  was  settled  by  the  case  referred  to,  reported  in  3 
Wall.  Jr.  That  case  involved  other  questions,  and  this  was  only 
incidentally  made,  and  was  wholly  immaterial  for  the  reason  that 
the  party  claiming  to  recover  upon  the  coupons  produced  the  bonds 
upon  the  trial.  Judge  Griek,  in  his  instructions  to  the  jury, 
charged  them  that  the  possession  of  the  coupons  wasj»rma  facie 
evidence  of  ownership  of  the  bond. 

The  contract  embodied  in  these  interest  warrants,  so  far  as  any 
contract  can  be  implied,  cannot,  upon  principle  or  within  any  well- 
considered  authority,  be  made  an  exception  to  the  general  rules  by 
which  the  negotiability  of  promises  for  the  payment  of  money  is 
determined.  There  is  no  usage  or  custom  proved  that  would  give 
these  warrants  a  negotiable  character,  even  if  custom  and  usage  so 
recent  as  one  applicable  to  these  instruments  would  be,  could 
change  their  legal  effect.  The  plaintiff,  therefore,  acquired  no 
better  title  to  them  than  his  vendor  had  and  could  convey,  and  the 
transaction  was  the  same  in  legal  effect  as  the  purchase  of  any 
article  of  merchandise  from  one  having  no  title  or  authority  to 

sell. 

The  coupons  of  the  Indianapolis,  Bloomington  and  Western 
Railway  Company  being  promissory  notes,  they  necessarily  had  all 
the  characteristics  of  such  instruments,  and  were  entitled  to  the 
benefit  of  the  days  of  grace  allowable  on  bills  and  notes  payable  at 
a  given  day  or  on  time.  Having  every  other  quality  they  cannot 
be  excepted  from  the  general  rule  which,  by  commercial  usage, 
sanctioned  by  law,  is  applied  to  every  instrument,  negotiable  in  its 
character,  coming  within  the  ordinary  definition  of  bills  of  ex- 
change or  promissory  notes.  Story  on  Bills,  §  342;  Story  on 
Promissory  Notes,  §  215;  Hodges  v.  Shuler,  supra.  In  the  case  last 
cited,  the  bond  itself,  to  which  interest  warrants  had  been  attached, 
was  presented  at  maturity,  on  the  third  day  of  grace,  at  the  place  of 
payment,  and  upon  payment  being  refused  the  defendants,  as  in- 
dorsers,  were  notified  of  the  dishonor,  and  the  court  held  that  they 
were  properly  charged;  and  all  the  judges  agreeing  that  the  instru- 
ment in  suit  'was  a  promissory  note.  It  does  not  seem  to  have 
been  doubted,  that,  being  a  promissory  note,  although  something 
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more>  it  was  within  the  rule  allowing  days  of  grace  to  commercial 
instraments  of  that  character.  If  the  coupons  were  not,  for  the 
purpoees  of  days  of  grace,  as  well  as  for  other  purposes,  promissory 
notes,  but  were  payable  at  a  day  certain  without  grace,  then,  at 
the  time  of  the  purchase  by  the  plaintiff,  they  were  overdue,  and 
the  holder  conveyed  no  better  title  to  the  plaintiff  than  he  had 
himself.  Chester  v.  Dorr,  41  N.  Y.  279.  It  is  probably  true  that 
they  are  regarded  and  treated  as  well  by  promisor  as  promisee  as 
payable  at  the  day,  and  paid  as  if,  in  terms,  payable  without  grace; 
but  this  cannot  destroy  the  character  or  change  the  legal  effect  of 
the  instruments,  the  interpretation  of  which  is  for  the  courts.  It  is 
only  as  negotiable  commercial  paper  that  the  plaintiff,  as  a  horuifide 
purchaser,  could  acquire  a  good  title  to  the  coupons  from  one  hav- 
ing no  title  thereto;  and  he  can  only  acquire  such  title  by  a  purchase 
under  the  same  circumstances  that  would  give  him  a  title  to  other 
commercial  paper;  and  if  there  were  no  days  of  grace  for  the  pay- 
ment of  these  coupons  they  could  not  be  transferred  so  as  to  give  a 
good  title.  Upon  the  findings  the  plaintiff  acquired  a  good  title 
to  the  ten  coupons,  but  for  the  error  as  to  the  other  coupons,  the 
judgment  must  be  reversed. 

Judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 

KoTE  BT  THB  RspOBTSB.— The  cafle  of  Arfmia  ▼.  CommonweaiXh^  IS  Oratt. 
TSA,  la  cited  ill  2  Daniels*  Nef;.  lus.  427,  as  an  authority  for  the  proposition  that 
negotiable  coupons  *'  are  not  entitled  to  grace,"  bat  the  question  was  neither 
preeeuted  uor  passed  upon  in  that  case.  That  was  an  action  to  recover  the 
interest  aUeged  to  be  due  on  coupons  guaranteed  by  the  defendant  the  State 
of  Yii^nia.  The  defense  was  that  they  had  been  stolen  and  that  they  were 
orerdae  and  dishonored  when  plaintiff  purchased  them,  and  that  therefore  the 
defendant  was  not  liable  on  the  guaranty.  The  coupons  sued  on  were  due  at 
different  times  from  January  Ist.  1S62,  to  January  Ist,  1864.  The  plaintiff  pur- 
eliased  them  in  November,  18G4,  and  the  court  very  properly  held  that  what- 
erer  tbey  were,  whether  note,  bill  or  whatnot,  they  were  overdue  and  dis- 
honored and  the  plaintiff  not  entitled  to  recover.  Jotnes.  X,  who  delivered 
the  opinion  of  the  majority  of  the  court,  said,  among  other  things: 

**  The  terms  of  the  coupon  in  the  present  case  are  as  follows :  '  Coupon,  City 
o(  Wheeling,  guaranteed  by  the  State  of  Virginia.  Duncan,  Sherman  &  Co. 
wiU  pay  u>  the  bearer  thirty  doUars,  the  half-yearly  interest  on  Wheeling  bond 
(stating  the  numl>er  of  the  bond)  due  18     ,'  (being  the  day  on  which 

Uie  Interest  represented  by  the  coupon  is  payable  by  the  terms  of  the  bond). 
This  language  will  admit  of  different  constructions.  It  may  be  construed  aa  a 
bin  of  exchange  or  as  a  check  drawn  upon  funds  deposited  with  Duncan,  Sher- 
h  Co.9  asbauKen,  or  as  a  mere  token  or  ticket  indicating  the  sum  due  fof 
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interest  on  the  bond  at  a  oertain  time,  and  the  place  at  which  the  holder  maj 
obtain  it.  If  we  construe  the  coupon  as  a  bill  of  exchange,  and  as  affording, 
in  that  form,  a  separate  contract  for  the  payment  of  the  sum  due  for  interest, 
the  holder  must  deal  with  it  according  to  its  nature,  and  make  due  preaeut- 
meut  and  demand,  and  ^ive  due  notice,  in  case  of  dishonor,  according  to  the 
law  applicable  to  bills  of  exchange.  The  contract  fo»  interest  as  expressed  iu 
the  coupon  would,  in  that  case,  be  different  from  the  contract  for  interest  ex- 
pressed in  the  bond ,  and  would  give  rise  to  different  rights  and  liabilities, 
though  due  and  payable  at  the  same  time.  I  think,  however,  that,  for  seyeral 
reasons,  these  coupons  should  not  be  regarded  as  bills  of  exchange,  though  to 
put  that  construction  upouthem  would  not  alter  the  result  of  the  case. 

"First,  they  are  not  intended  for  acceptance ;  second,  they  are  not  entitled  to 
grace;  third,  tbey  are  drawn  on  bankers,  and  against  funds  deposited  with 
them,  if  they  are  drafts  at  all,  and  are,  therefore,  checks,  rather  than  bills,  in 
the  strict  and  proper  sense  (In  re  Brovni,  2  Story,  502);  fourth,  to  regard 
them  as  bills  would  make  them  import  a  contract  varying  from  that  in  the 
bond,  and  impose  a  degree  of  diligence  on  the  bolder  not  in  conformity  with 
the  general  widerstanding  and  usage  in  respect  to  coupons.  A  coupon  should 
not  be  construed  so  as  to  produce  these  results,  unless  its  language  manifestly 
requires  such  a  construction.  If  we  construe  these  coupons  as  mere  tokens, 
or  tickets,  or  interest  warrants,  indicating  the  times  and  places  when  certain 
sums  will  be  due  and  payable  for  interest  on  the  bond,  we  satisfy  the  language 
in  which  they  are  expressed,  and  make  them  consistent  with  the  bond  and  with 
the  purposes  for  which  coupons  are  devised."  *  *  *  I  conclude,  therefore, 
that,  these  coupons  are  negotiable  instruments,  payable  at  a  day  certain,  namely, 
the  day  DMutioned  in  each,  as  the  day  the  interest  called  for  by  the  coupons  i^ 
payable  though  the  holder  was  not  bound  to  present  them  for  payment  on  tliur 
day,  so  as  to  save  the  liability  of  the  city  or  of  the  State.  And  this  view  ii 
sustained  by  numerous  cases  which  hold  that  in  an  action  upon  a  coupon,  the 
payment  of  which  has  been  refused  or  for  the  payment  of  which  no  provision 
is  shown  to  have  been  made,  interest  may  be  reeovered  from  the  time  at  which 
it  became  due  and  payable  according  to  its  face.  North.  Penn.  A.  JR.  Co,  v. 
Adams,  64  Penu.  St.  94;  HoUingaworth  v.  City  of  Detroit,  3  McLean,  472; 
Oelpcke  v.  Dutfuque.,  1  Wall.  175;  MiUtt  v.  Town,  20  Wis.  504." 

That  bonds  and  coupons  negotiable  in  form  are  negotiable  instruments 
"having  all  the  qualities  and  incidents  of  commercial  paper,"  has  been  held  in 
numerous  cases.  White  v.  Vt.  <i*  BIuss.  R,  R.  Co.,  21  How.  (U.  S.)575;  Moran 
V.  Commissioners,  2  Black,  722;  3fcrc€r  Co.  v.  Ilackett,  1  WalL  83;  Gelpcke  v, 
Dubuque,  id.  175;  Meyer  v.  Muscatine,  id.  3B4;  Murray  v.  Inirdner,  2  id.  410; 
Thojnsonr,  Lee  Coimty,  3 id.  827;  Siiperwisors  v.  Schenck,  Sid.  772;  Auro^f 
City  V.  West,  7  id.  106;  Hotcltkiss  v.  Nat.  Batik,  21  id.  354;  Beamier  Co.  y.  Arm- 
strong,  44  Penn.  St.  63;  Nat,  Exch.  Bank  v.  Hartford,  etc,  R,  R,  Co.,  8 R.  I.  375; 
City  of  Bridgeport  v.  Hmisatonio  R.  R.,  15  Conn.  502;  Buckley  v.  Welch,  81  id. 
342;  E,AH.R,  R.  Co.  v.  Hunt,  20  Ind.  467;  Craig  v.  Vicksburg,  31  Miss.  21G; 
De  Voss  Y.  Richmond,  18  Gratt.  338 ;  Clark  v.  Den  Moines,  19  Iowa,  218 ;  Bank  v. 
Jones,  16  Ohio  St.  146 ;  City  of  Memphis  v.  Broim,  5  Am.  Law  Times,  424.  Cou- 
pons may  be  negotiated  after  separation  from  the  bond,  and  the  holder  may 
recover  on  them  without  producing  the  bond  or  being  interested  in  it.  Commis. 
of  Knox  Co,  V.  AspinwaU,  21  How.  538;  Thomson  v.  Lee  Co.,  8  Wall.  827 ;  Beaver 
Co.  V.  Artnstrong,  44  Penn.  St.  63;  Clark  v.  Iowa  City,  20  Wall.  583;  Spootier  y. 
Holmes,  8  Am.  Rep.  491;  S.  C,  102  Mass.  603;  Wockey  v.  Pole,  4  B.  &  Aid.  1; 
Qrogier  y.  MiUftiU,  4  D.  ft  B.  641 ;  CommonweaUh  y.  Emigrcmt  Jnd.  Saving  Batikt 
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9B  Mass.  12;  Comnu  v.  Chesapeake,  etc.,  32  Md.  501;  Burroughs  v.  Riclimotui 
Ca,  66  N.  C.  234.  The  statute  of  limitation  be^ina  to  run  against  ooupona  which 
have  beeu  detached  from  the  time  of  the  maturitj  of  the  coupons  respectively. 
riark  V.  loua  City,  20  WalL  68a 

The  rule  of  caveat  emptor  does  not  apply  as  to  negotiable  bonds  and  coupons, 
and  one  who  parohases*  them  before  maturity  in  good  faith  and  for  value  and 
without  gross  negligence,  has  a  good  title  even  as  against  one  from  whom 
they  have  been  stolen.  Spooner  v.  Holmes,  3  Am.  Hep.  481;  SfiyhellT.  Nat, 
Currency  Bank,  2  Daly,  383;  rUrdsaU  v.  Russell.  29  N.  Y.  220;  Murray  v.  Gard- 
ner, 2  Wall.  Ua 

Here  negligeiioe  wiU  not  defeat  the  title  of  the  purchaser.  There  must  be 
either  fraad  or  saoh  negligence  as  amounts  to  fraud.  Pfielan  v.  Moss,  5  Am. 
Bep.402;  id.  266,  note;  Seyhelt  v.  Nat,  Currency  Bank,  2  Daly,  383;  Srkow  v. 
LeatlMim,2C.  &P.  814;  Welch  v.  Sage,  47N.  Y.  143;  Goodman  v.  Simons,  20 
Bow.  366;  HamfUan  ▼.  Vought,  84  N.  J  Law,  187. 

Meee  notice  thai  certain  bonds  have  been  stolen  will  not  defeat  the  purchaser' t 
title  when  he  either  failed  to  remember  the  fact  or  where  it  was  impracticable, 
from  the  mnltipUoitx  of  his  business  dealings,  to  i*ecord  or  regard  such  notices. 
SeybeU  ▼.  Nat  Currency  Bank,  2. Daly,  388;  Ditismore  v.  Duncan,  57  N.  Y.  573; 
Lord  V.  WilMitson,  66  Barb.  603;  Snow  v.  Leatham,  2  C.  &  P.  314.  But  see  Ver- 
milye  v.  ^dams  EoBpress  Co,,  21  Wall.  188.  Nor  is  a  purchaser  bound  by  a  notice 
in  a  newspaper  that  bonds  have  been  stolen,  unless  it  be  proved  he  read 
the  same.  Raphael  v.  Bemfr,  17  C.  $.  161;  Hagen  v.  Bowery  Bank,  64  Barb. 
107. 

To  be  negotiable,  a  coupon  must  be  so  upon  its  face  without  reference  to  any 
other  paper;  if  it  is  not  payable  to  order  or  bearer  and  does  not  contain  other 
equivalent  words,  it  is  not  negotiable.  AuguBta  Bank  r.  Augiuta,  40  Me.  607. 
GMipons  wese  held  negotiable  in  the  following  form:  **The  county  of  Claiftc 
will  p^y  685  on  this  coupon  on  the  Ist  of  January,  1867,  at  the  treasury  of  said 
county."  SmUh  v.  Clark  County^  54  Mo.  68;  Johnson  v.  County  of  Starky  24  lU. 
16;  McCoy  v.  WathingUm  Comdy,  3  Wall.  Jr.  381.  So  a  coupon  In  this  form 
**  Interact  warrant  No.  12.  On  the  first  day  of  July,  1866,  the  X  Railroad  Co. 
wm  pay  to  bearer  thirty  dollars  for  interest  on  its  bond.  No.  342.  J.  S.,  Tieas- 
orer,'*  is  negotiable  bv  delivery.    Hanen  v.  Grand  Junction  R.  R,  Co.,  160 


But  wlien  upon  their  face  coupons  refer  to  the  lx>uds  to  which  they  wcie 
attached  and  purport  to  be  for  the  interest  accruing  thereon,  the  purchaser  of 
them  is  ciiarged  with  notice  of  all  which  the  bonds  contain.  McChire  v.  Towt^ 
thip  of  Oxford,  04  U.  S.  420;  Harshman  v.  Bates  Co,,  02  id.  560. 

Coupons  bear  interest,  as  a  general  rule,  from  the  date  of  a  demand  of  pay- 
ment made  after  their  maturity.  Whitak$r  v.  Harford  R.  R.  Co.,  8  R.  I.  47; 
Beaver  Co.  ▼.  Armttnmo,  44  Penn.  St.  68;  Fi^ktU  v.  Psnn.  R.  R.  Co.,  5  PhlL 
(PHui.)182. 
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Sautek  v.  The  New  York  Central  &  Hudsok  River  Rail- 
road Company. 

(86  N.  y.60.) 

Negligence — Proximate  and  remote  cause  —  Mistake  of  surgeon,  when  will  not 
relieve  wrong-doer  —  Evidence  —  Northampton  tables, 

Plaixitiff*B  intestate,  by  reason  of  defendant's  negligence,  received  an  injury 
which,  without  surgical  treatment,  would  have  caused  death.  He  employed 
a  competent  and  skillful  surgeon,  who,  in  performing  the  operation,  made  a 
mistake  sufficient  of  itself  to  cause  death.  Held,  that  the  defendant  was  liable. 
(See  note,  p.  21.) 

In  an  action  to  recover  damages  for  negligently  causing  death  the  Northamp- 
ton tables  are  competent  evidence  to  show  the  probable  duration  of  the  life 
of  the  deceased,  which  is  an  element  in  estimating  damages. 

ACTION  by  Sauter,  as  administrator  of  the  estate  of  John 
Saater,  deceased,  to  recover  damages  for  injuries  to  said  John 
Saater,  occasioned  by  the  negligence  of  the  defendant's  agents  and 
servants,  and  which,  it  was  alleged,  caused  said  Sauter^s  death. 

Upon  the  trial  it  appeared  that  on  the  17th  of  March,  1874,  the 
said  John  Sauter  was  a  passenger  on  defendant's  train  from  Sche- 
nectady to  Poughkeepsie;  that  upon  the  arrival  of  the  train  at 
Poughkeepsie  he  was  endeavoring  in  a  proper  manner  to  leave  the 
car,  when  the  train  was  suddenly  jerked  and  he  was  thrown  from 
the  car  platform  to  the  ground  and  injured.  He  had  been  previ- 
ously in  good  health,  but  soon  after  the  injury  he  took  to  his  bed, 
which  he  never  left  again  alive. 

The  other  facts  sufficiently  appear  in  the  opinion. 

The  plaintiff  had  a  verdict,  and  the  General  Term  of  the  Supreme 
Court  affirmed  the  judgment  entered  thereon.  6  Hun,  50.  The 
defendant  appealed. 

S.  W,  Jacksouy  for  appellant.  The  onus  was  upon  plaintiff  to 
show  that  the  death  of  the  deceased  was  caased  by  defendant'ts 
negligence.  ShsUton  v.  H.  R.  R,  R.  Co.,  29  Barb.  226;  Outran  v. 
W.  0.  and  Mfg.  Co.,  36  N.  Y.  153.     Defendant  was  only  liable  fop 
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those  injuries  of  which  its  negligence  was  the  prohable  cause.  S. 
&  R.  on  Neg.^  §  595;  PcUrick  y.  Com.  Ins.  Co.,  11  Johns.  j4  ;  Livie 
▼.  Janson,  12  East,  655;  Flower  v.  Adam,  2  Taunt.  314;  Mott  v» 
H.  R.  R.  R.  Co.,  1.  Robt.  593;  Anthony  v.  8laid,  11  Mete.  290; 
Grain  y.  Petrie,  6  Hill,  522;  McGrew  v.  Stone,  53  Penn.  St.  436 ; 
Whart  on  Neg.,  §  134.  A  wrong-doer  is  only  liable  for  those  con- 
sequences which  are  the  natural  and  proximate  result  of  the  wrong 
complained  of,  and  which  may  be  reasonably  expected  to  result 
under  ordinary  circumstances.  Lowery  v.  W.  U.  Tel.  Co.,  60  N. 
Y.  201 ;  Putnam  v.  Bd.  and  Seventh  Ave.  R.  R.  Co.,  55  id.  108; 
OremUmd  v.  Chaplin,  5  Exch.  248;  Saxton  v.  Bacon,  31  Vt  540; 
Powell  V.  Salisbury,  3  Y.  &  J.  391;  Calkins  v.  Barger,  44  Barb. 
424;   WeUs  v.  N.  Y.  C.  R.  R.  Co.,  24  N.  Y.  181. 

E.  W.  Paige,  for  respondent.  If  the  mistake  of  the  doctor 
directly  caused  the  death,  and  the  hernia  had  nothing  to  do  with 
it  except  to  render  the  operation  necessary,  still  defendant  is  liable. 
Com.  V.  Hackett,  2  Allen,  136;  Clark  v.  Lebanon,  63  Me.  393; 
Vafidefiburgh  v.  Truax,  4  Den.  464;  Pollett  v.  Lo7ig,  56  N.  Y.  202. 
The  deceased  was  not  bound  to  employ  the  most  skillful  surgeon. 
Ordinary  cai-e  only  was  necessary.  Lyons  v.  Erie  R.  Co.,  57  N. 
Y.  490.  The  jolt  which  occurred  when  the  deceased  was  injured 
was  negligence  as  matter  of  law.  MillUnan  v.  N.  Y.  C.  &  H.  R. 
R  R.  Co.,  4  Hun,  409;  6  T.  &  C.  585;  Keating  v.  N.  Y.  C.  i&  H. 
R  R,  R,  Co.,  49  N.  Y.  673.  It  was  proper  upon  the  question  of 
the  duration  of  life  of  the  deceased  to  receive  in  evidence  the 
Northampton  tables.    Schell  v.  Plumb,  55  N.  Y.  592. 

Church,  C.  J.  The  circumstances  proved  were  sufficient  to 
anthori2se  the  jury  to  find  that  the  injury  was  caused  by  the  act  of 
the  defendant's  employees.  The  evidence  tends  to  show  that  as 
the  plaintiff's  intestate  was  passing  out  of  the  car  to  alight,  a  sud- 
den jerk  was  given  4^  it  backward,  and  the  plaintiff  was  thrown 
suddenly  forward,  his  carpet-bag  striking  the  railing,  and  he  strik- 
ing the  carpet-bag.  This  was  proved  to  be  sufficient  to  cause  the 
hernia  of  which  he  died.  The  circumstances  pointed  to  this  as 
the  cause,  and  repelled  the  idea  of  any  other.  True,  the  evidence 
was  that  it  might  have  been  produced  by  many  other  causes,  but 
there  was  no  evidence  tending  to  prove  that  it  was  produced  by 
aay  other.  On  the  contrary,  the  inference  was  legitimate  that  it 
not 
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It  is  claimed  that  the  injury  was  not  the  proximate  oaase  of 
death.  The  deceased  had  what  the  surgeons  denominated  strang- 
ulated hernia,  an  injury  certain  to  produce  death,  unless  relieyed. 
Being  unable  to  reduce  it  by  pressure,  an  operation  was  decided 
upon  and  performed  by  surgeons  of  conceded  competency  and  skill. 
The  operation  is  a  very  delicate  and  dangerous  one,  bat  is  often 
and  perhaps  generally  performed  with  success.  In  this  case  the 
post-mortem  examination  disclosed  that  there  were  two  strictures, 
only  one  of  which  had  been  cut,  and  that  a  mistake  was  made  by 
pressing  the  intestine  into  an  abnormal  cavity,  between  the  peri- 
toneum and  pubic  bone,  produced  in  some  manner  by  a  separation 
of  the  peritoneum  from  the  bone,  instead  of  pressing  it  into  the 
abdomen.  There  was  a  difference  of  opinion  whether  the  immedi- 
ate cause  of  death  was  by  the  mistake  in  pressing  the  intestine  into 
the  wrong  cavity  or  by  the  natural  effect  of  the  second  stricture 
which  was  not  cut ;  but  assuming  that  it  was  the  mistake,  which 
is  the  most  favorable  for  the  defendant,  is  the  principle  invoked  by 
the  learned  counsel  applicable  ?  I  think  not.  The  cases  cited  do 
not  sustain  the  position.  The  case  of  Patrick  v.  Comtnercial  Lufur^ 
ance  Company,  11  Johns.  14,  was  an  action  upon  a  policy  against 
sea-risks.  The  vessel  stranded,  but  before  she  could  be  got  off  she 
was  forcibly  seized  and  burned  by  a  public  enemy,  and  it  was  very 
properly  held  that  the  damage  was  from  the  capture,  and  not  the 
stranding.  Livie  v.  Janson,  12  East,  655,  was  analogous  in  principle. 
To  bring  a  case  within  the  principle  claimed,  the  general  rule  is 
that  the  actual  injury  must  be  occasioned  by  the  intervention  of 
some  responsible  third  party  or  power.  Wharton  on  Neg.,  §  134. 
I  do  not  think  that  the  mistake  of  the  surgeon  oan,  in  any  sense, 
be  regarded  as  such.  The  employment  of  a  surgeon  was  proper 
and  may  be  regarded  as  a  natural  consequence  of  the  act,  and  the 
mistake  which  it  is  evident  might  be  made  by  the  most  skillful, 
may  be  regarded  of  the  same  character.  In.  Lyons  v.  The  Erie 
Railway y  57  N.  Y.  489,  the  Commission  of  Appeals  held,  if  one 
who  is  injured  by  the  negligence  of  another,  acts  in  good  faith 
under  the  advice  of  a  competent  physician,  even  if  it  is  erroneous, 
he  may  recover,  and  that  the  error  is  no  shield  to  the  wrong-doer. 
The  rule  is  laid  down  in  Commonwealih  v.  HacheU^  2  Allen,  137, 
that  one  who  has  willfully  inflicted  upon  another  a  dangerous 
wound  from  which  death  ensued,  is  guilty  of  murder  or  man* 
slaughter,  as  the  case  may  be,  although,  through  want  of  due  oan 
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or  skilly  tho  improper  treatment  of  surgeons  may  have  contributed 
to  the  resalL 

Here  it  is  aonght  to  shield  the  wrong-doer  because  the  deceased 
fiailed  to  procure  relief,  although  he  used  the  usual  and  best  avail- 
able means  for  that  purpose.  He  would  have  died  without  an  opera- 
tion ;  assuming  that  by  the  mistake  of  the  surgeon  the  operation 
was  not  saceeesfQ],  can  it  be  justly  said,  in  the  first  place,  that  the 
snrgeon  and  not  the  injury  killed  him  ;  and  in  the  second  place, 
that  the  surgeon  is  to  be  regarded  as  a  responsible  intervening  third 
person,  within  the  rule  referred  to  ?  There  is  no  authority  that 
approaches  sach  a  proposition.  Hence  there  was  no  error  in  refus- 
ing to  charge  that  if  death  was  proximately  caused  by  pressing  the 
intesUne  into  the  abnormal  cavity,  the  plaintiff  could  not  recover. 
The  court  had  charged  that  if  the  hernia  was  not  the  proximate 
canse  of  death  the  plaintiff  could  not  recover,  nor  unless  it  was 
caused  by  the  defendant.  The  court  also  charged  that  if  death 
was  produced  by  the  error,  ignorance,  blunder,  or  maltreatment  of 
the  surgeon,  the  plaintiff  could  not  recover.  The  charge  was  quite 
as  favorable  to  the  defendant  as  the  case  would  warrant. 

Error  is  also  alleged  upon  the  refusal  of  the  court  to  charge  that 
the  plaintiff  could  not  recover,  unless  the  jury  found  that  the 
injury  would  be  reasonably  apprehended  by  a  prudent  man  as  the 
result  of  the  allied  movement  of  the  cars.  The  court  declined  to 
charge  other  than  as  he  had  charged.  He  had  charged  that  if  after 
the  train  was  stopped  it  was  given  such  a  jolt  as  to  endanger  the 
lives  of  passengers,  the  act  would  be  wrongful.  The  sudden  jerk- 
ing of  a  train  backward  while  passengers  are  rightfully  passing  out 
of  the  cars,  is  evidently  liable  to  produce  accidents,  and  under 
Bnch  circumstances  is  a  negligent  act.  There  was  no  foundation, 
therefore,  for  the  test  of  apprehended  danger  by  a  prudent  man. 
4t  all  events,  the  charge  made  was  favorable  to  the  defendant  in 
any  aspect  of  the  case.  The  Northampton  tables  were  properly 
received.  Schdl  v.  Plumb,  56  N.  Y.  592.  The  probable  duration 
of  the  deceased's  life  was  an  element  in  estimating  damages,  and 
being  so,  it  wa«  proper  to  give  this  evidence  upon  the  question. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 

NOTB  BT  THB  REPORTER.— One  who  has  reoeived  personal  i d juries  throof;^ 
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the  negligence  of  another  is  only  bound  to  use  reasonable  and  ordinary  oare  in 
the  selection  of  a  physician,  and  the  damafces  will  not  be  reduced  because  the 
most  skillful  medical  aid  wa<4  not  secured.  CoUina  v.  Council  Bluff,  7  Am.  Rep. 
200;  S.  C,  82  Iowa,  824;  Lyoi\a  v.  ErU  RaUway  Co.,  57  N.  Y.  489.  An  analogous 
question  was  involved  in  DurrowH  v.  The  March  Qua  Co.,  L.  R.,  5  Exch.  67; 
affirmed,  L.  R.,  7  Exch.  96.  There  the  defendants,  a  gas  company,  contracted 
to  supply  the  plaintiff  with  a  proper  service  pipe  to  convey  gas  from  the  main 
outside,  to  a  meter  inside,  his  premises.  Gas  escaped  from  the  pipe  laid  down 
under  the  contract,  into  the  plaintiff's  shop.  The  servant  of  a  gas>fltter  em- 
ployed by  the  plaintiff  happened  to  be  at  work  in  another  room  at  the  time  of 
the  escape,  and  went  into  the  shop  upon  hearing  of  it,  with  a  view  of  finding  out 
its  cause.  He  was  carrying  a  lighted  candle  in  his  hand,  and  immediately  on 
entering  the  shop  an  explosion  took  place,  doing  damage  to  the  plaintiff's 
premises  and  stock.  On  the  trial  of  an  action  against  the  defendants  to  recover 
for  the  injury  sustained,  the  jury  found,  first,  that  the  escape  of  gas  was  oc- 
casioned by  a  defect  in  the  pipe,  and  that  that  defect  existed  in  the  pipe  when 
supplied,  and,  secondly,  that  there  was  negligence  on  the  part  of  the  gas-fitter's 
servant  in  carrying  a  lighted  candle.  Upon  thesd  findings  it  was  held  that  the 
plaintiff  was  entitled  to  recover,  and  that  the  defendants  were  not  relieved 
from  responsibility  by  the  negligent  act  of  the  gas-fitter's  servant.  The  court 
below  was  not  agreed  as  to  the  ground  of  the  judgment,  KEUiT.C.B.,  and  Pioott, 
B.,  putting  it  on  the  ground  that  the  cause  of  action  was  the  negligence  of  the 
defendants  from  the  consequences  of  which  the  intermediate  negligence  of  a 
person  not  in  the  plaintiff's  service  could  not  relieve  them.  While  M  artiv,  B., 
put  it  on  the  ground  that  the  defendants  had  broken  their  contract  to  supply 
the  plaintiff  with  a  proper  service  pipe,  and  that  even  if  the  person  wh(»se  negli- 
gence was  the  immediate  cause  of  the  explosion  had  oeen  in  the  plaintiff's  ser- 
vice, the  defendants  would  nevertheless  have  been  liable.  The  judgment  of  the 
Court  of  Exchequer  (Chamber  was  put  on  the  last  ground,  of  n  breach  of  con- 
tract. See  Cuff  v.  Newark  A  N.  Y.  R.  R,,  10  Am.  Rep.  »B;  S.  C,  85  N.  J.  17, 
for  a  learned  discussion  of  the  question. 


PoPHAM,  appellant,  v.  Cole. 

((»N.  Y.e9.) 
Trade-tnark  —  Imitation  —  Ground  of  relief , 

To  entitle  a  party  to  relief  for  an  alleged  infringement  of  a  trade>mark  tho  re- 
semblance of  the  simulated  to  the  genuine  trade-mark  must  be  bo  close  as  to 
amount  to  a  false  representation  as  to  the  manufacture  or  proprietorship  of 
the  articles. 

Plaintiff  put  upon  packages  of  lard  the  figure  of  a  fat  hog  with  his  name  and 

.  the  words  "prime  leaf  lard."    Defendant  put  upon  packages  of  lard  a  g^lobtf 

with  a  small,  lean  boar  on  top,  alK)ve  wliicU  was  his  name  and  Inniefitli  it  the 

words  "  prime  leaf  lard."     Plaintiff  claimed  that  the  use  of  the  figure  of  the 
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boar  wms  an  infringement  of  his  trade-mark.  The  two  marks  were  so  unlike 
in  general  appearance  as  not  to  be  calculated  to  deceiv^e  any  one.  Ileldt  that 
plaintiff  was  not  entitled  to  relief.    (See  note,  p.  27.) 

i  CTION  to  restrain  the  defendant  from  using  a  trade-mark 
iY  which  plaintiff  claimed  to  be  an  infringement  of  his  trade- 
mark. 

Both  plaintiff  and  defendant  Avere  dealers  in  lard.  Plaintiff  had 
long  used  in  his  business  and  claimed  as  a  trade-mark,  the  figure 
of  a  large  fat  hog  bearing  his  name  and  the  Avords  **  prime  leaf  lard." 
The  defendants  used  a  trade-mark  consisting  of  a  globe,  upon  the 
top  of  which  was  a  small,  lean,  wild  boar,  together  with  defendants' 
name  and  the  words  "prime  leaf  lard."  There  was  evidence  that 
the  figure  of  a  hog  had  been  used  by  other  persons  engaged  in  the 
lanl  business,  but  not  on  vessels  similar  to  those  used  by  plaintiff 
and  defendant.  The  court  found  that  the  plaintiff  had  the  ex- 
clusive right  to  use  the  figure  of  a  swine  upon  packages  of  refined 
lard  and  restrained  the  defendant  from  using  his  said  trade-mark 
«»r  any  other  imitation  of  a  swine. 

This  judgment  was  reversed  by  the  General  Term  of  the  Superior 
Court,  and  plaintiff  appealed. 

5^.  F.  Cowdrey,  for  appellant.  Plaintiff  had  a  right  of  proj)- 
erty  in  the  figure  of  a  hog  and  the  Avords  **pig  brand"  used 
by  him  as  a  trade-mark,  and  was  entitled  to  be  protected  in 
the  use  of  them.  Fettridge  v.  Wells,  4  Abb.  146  ;  Oilhtt  v. 
Esterbrooh  48  X.  Y.  379  ;  Amosh  Mf(j.  Co,  v.  SpeaVy  2  Sandf. 
60.5 :  Stokes  v.  Landgraffy  17  Barb.  608 ;  Bhss  v.  Bloomer,  23 
id.  604;  Clark  v.  Clarke  25  id.  76;  Bklyn.  W.  L,  Co.  v.  Masury,  id. 
416;  Howard  y.  Henriques,  3  Sandf.  725;  McAndrews  v.  Bassett, 

10  L.  T,  R.  443;  Seixo  v.  Provezende,  1  L.  Ch.  197;  Caswell  v. 
DavU,  58  N.  Y.  228;  Taylor  v.  Gillies,  59  id.  331 ;  Popham  v. 
Wilcaxy  14  Abb.  (N.  S.)    206;  Wil.  Eq.  206;  Tayhr  v.  Carpenter, 

11  Paige,  292;  Burnett  v.  P/wf/o?i,  3  Keyes,  594;  S.  C,  1  Abb.  App. 
Dec.  267;  Filley  v.  Fassett,  44  Mo.  168;  EdeUten  v.  Edehten,  1 
DeG.,  J.  &  S.  185.  If,  in  the  imitation  of  a  trade-mark,  there  is 
?nc]i  a  resemblance  to  the  original  as  is  calculated  to  mislead  pur- 
eliaj5t»ri?,  it  is  a  violation  of  it.  Knott  v.  Morgan,  2  Keen,  213; 
McCartjiey  v.  Oarnhart,  45  Mo.  593;  Lockwood  v.  Bostwick,  2 
Dalv,  521;  Williams  v.  Johnson,  2  Bosw.  1;  Partridge  v.  Menck,  2 
Barb.  Ch.  101:    Swiff  v.  Dey,  4  Robt.  611;  Matsell  v.  Flanagan,  2 
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Abb.  (N.  S.)  459;    Bininger  v.  Wattlss,  28  How.  206;   Upton  on 
Trade-marks,  2'^1. 

Wtn,  F.  Shepardy  for  respondents.  Plaintiff  had  not  an  ex- 
clusive right  to  use  the  symbol  of  a  hog  as  a  trade-mark.  Oillott 
V.  Esterhrooh,  Cox's  Am.  T.  M.  Cas.  347;  Stokes  v.  Landgraff^  IT 
Barb.  608;  Wolfe  v.  Goulard,  18  How.  Pr.  64;  Bininger  v.  Wattles, 
28  id.  206;  Corwin  v.  Daly,  7  Bosw.  222;  Oaswell  v.  Davis,  58  N. 
Y.  223.  There  was  no  such  similarity  between  the  two  brands  or 
labels  as  to  entitle  plaintiff  to  the  relief  demanded.  Atnosk.  Mfg, 
Co,  V.  Spear,  2  Duer,  607;  Sioift  v.  Dey,  4  Bobt.  611 ;  Snowden  v. 
JV^oo/i,  Hopk.  Ch.  347;  Partridge  v.  Menck,  2  Sandf.  Ch.  101;  2 
Jiarb.  Ch.  101;  Colladay  v.  Baird,  4  Phil.  139;  Stephens  v.  De 
Cotito,  7  Rob.  343;  Rowley  v.  Houghton,  2  Brewst  (Penn.)  303; 
Jfer.  if/y.  Co.  V.  Am,  L,  C,  Co,,  Cox's  Am.  T.  M.  Cas.  707;  Brown 
on  T.  M.,  §  333. 

Allen,  J.  The  evidence  is  that  the  imprint  or  picture  of  a  hog 
has  been  used  for  many  years  by  dealers  in  the  different  products 
of  that  animal,  as  ham,  bacon  and  lard,  by  being  painted  or 
stenciled  upon  the  packages  containing  those  different  articles;  but 
it  would  seem  that  it  was  first  used  by  being  printed  or  st:imped 
upon  packages  of  refined  lai'd  by  the  plaintiff.  That  article  does 
not  differ  essentially  in  appearance  from  crude  lard,  and  the  two 
can  only  be  distinguished  by  experts.  The  refining  of  lard  for 
market  is  of  comparatively  recent  origin,  and  the  process  is  princi- 
pally resorted  to  when  the  lard  is  intended  for  shipment  to  warm 
climates.  The  sign  or  symbol  may  be  employed  with  equal  truth 
in  respect  to  any  parts  of  the  dead  swine  or  the  products  of  tliat 
animal  put  up  for  sale,  and  no  one  dealer  has  a  greater  right  than 
any  other  to  appropriate  it  to  his  own  purposes.  A  serious  question 
might  be  made  as  to  the  right  of  the  plaintiff  to  appropriate  to 
his  exclusive  use  as  a  trade-mark  the  picture  of  the  animal  from 
which  not  only  his  lard  but  the  lard  of  all  other  dealers  and  manu- 
facturers of  lard  is  derived,  especially  when  the  same  emblem  or 
gymbol  has  been  used  by  dealers  in  lard  and  other  products  of  the 
slaughtered  hog  indiscriminately  as  they  have  had  occasion.  But, 
passing  this  question,  there  are  other  difficulties  in  the  plaintiff ^s 
case  which  are  insuperable. 

The  judgment,  which  was  reversed  at  Oeneral  Term,   in  sub- 
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stance,  declared  the  brand  or  mark  nsed  by  the  defendants  repre- 
aeDting  the  figure  of  a  hog  or  pig  npon  their  packages  of  lard,  was 
afraudnlent  imitation  of  the  figure  of  the  same  animal,  adopted 
and  used  by  the  plaintiff  as  a  trade-mark,  calculated  to  deceive; 
and  adjudged  that  the  plaintiff  was  entitled  to  the  exclusive  use  of 
the  symbol  as  a  trade-mark  upon  lard,  and  pei*petually  enjoined  the 
defendants  from  using  or  placing  such  symbol  or  device  upon  any 
package  of  lard  traded  in  or  put  up  or  sold  by  them. 

The  imitation  of  a  trade-mark  with  a  design  to  deceive  the  pub- 
lic, and  which  is  liable  to  deceive  them  and  enable  the  imitator  to 
pass  off  his  goods  as  those  of  him  whose  trade-mark  is  imitated,  is 
a  fraud  upon  the  latter  and  a  false  representation  to  the  public, 
and  the  injured  party  may  have  relief  to  the  extent  that  the  imita- 
tion is  deceptive  and  liable  to  mislead.  The  purpose  of  all  fraudu- 
lent imitations  of  trade-marks  is  to  impose  the  goods  of  the 
fraudulent  actor  upon  the  public  as  those  of  the  owner  of  the  mark, 
and  when  the  imitation  is  such  that  the  success  of  the  design  is 
probable,  a  court  will  interfere  by  injunction  and  grant  relief 
against  the  fraud.  But  to  entitle  a  party  to  relief  the  resemblance 
of  the  simulated  to  the  genuine  trade-mark  must  amount  to  a 
false  representation  of  the  facts  indicated  by  the  genuine  mark, 
that  is,  of  the  manufacture  or  proprietorship  of  the  article.  Amos- 
teag  Manuf.  Co.  v.  Spear^  2  Sandf.  Sup.  Ct  599.  Words  or 
phrases  which  indicate  the  character,  kind,  quality  and  composi- 
tion of  an  article  of  manufacture  cannot  be  appropriated  by  the 
manufacturer  to  his  own  use  as  a  trade-mark.  Caswell  v.  Davis^ 
58  if.  Y.  223 j  Taylor  v.  Oilhes,  59  id.  331.  There  is  no  objection 
taken  to  any  part  of  the  brand  or  label  of  the  defendants  save  onJy 
the  exhibition  thereon  of  the  figure  of  a  wild  boar.  Every  other 
part  of  it  descriptive  of  the  article,  '^  prime  leaf  lard,"  and  the 
names  of  the  manufacturers,  ''  W.  J.  Wilcox  &  Co.,"  although  in 
eabstance  the  same  as  that  upon  the  plaintiff's  brand  or  mark,  ex- 
cept that  the  latter  has  his  own  name  thereon  as  the  manufacturer, 
is  conceded  to  be  innocent  and  lawful.  The  defendants'  trade- 
mark is  not  the  same  as  that  used  by  the  plaintiff.  They  have 
upon  their  packages  the  imprint  of  an  animal  of  the  same  genus 
as  that  appearing  upon  the  plaintiff's  packages,  but  entirely  unlike 
in  appearance  and  characteristics,  and  placed  upon  a  globe,  which 
does  not  appear  as  a  part  of  the  plaintiff's  trade-mark.  The  ques- 
tion in  thia,  as  in  every  other  case,  is,  whether  there  is  such 
Vol.  XXIII. 
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resemblance  between  the  two  as  to  deceive  a  purchaser  nsing  ordi- 
nary caution.     The  difference  is  so  palpable  here  that  no  one  can 
be  deceived.    The  shape  and  general  appearance  of  the  pictured 
animals  upon  the  two  brands  and  their  position^  the  one  upon  a 
globe  and  the  other  without  such  support;  the  one  representing  a 
small,  lank  and  lean  wild  boar,  and  the  other,  a  large,  fat,  well- 
conditioned  domestic  animal,  are  so  entirely  dissimilar  that  the  one 
can  hardly  be  said  to  be  an  imitation  of  the  other,  and  clearly  not 
a  fraudulent  or  deceptive  imitation.     The  brands  and  lettering  de- 
scriptive of  the  article,  and  giving  the  names  of  the  plaintiff  and 
defendants  respectively  as  manufacturers,  are  entirely  unlike  in 
arrangement,  size  of  the  letters  and  general  form  and  appearance, 
insomuch  that  no  one  could  mistake  the  packages  of  the  defend- 
ants for  those  of  the  plaintiff.    It  is  said  by  Lord  Oranwobth,  in 
The  Leather  Cloth  Company  v.  Tlie  American  Leather  Cloth  Com- 
pany, 11  House  of  Lords  Cases,  522,  that  the  gist  of  the  com- 
plaints in  all  these  cases  is  that  the  defendant,  by  placing  the 
plaintiff's  trade-mark  on  goods  not  manufactured  by  the  plaintiff, 
has  induced  persons  to  purchase  them,  relying  on  the  trade-mark 
as  proving  them  to  be  of  the  pjaintiff's  manufacture,  and  that  this 
necessarily  supposes  some  familiarity  with  the  trade-mark.     We 
may  say  in  this  case,  as  was  said  by  the  court  in  that,  that  to  any 
one  at  all  acquainted  with  the  plaintiff's  trade-mark  there  could 
not  be,  even  on  the  most  cursory  glance,  any  deception.    There 
was  no  representation,  direct  or  indirect,  by  the  use  of  the  device 
or  symbol,  whether  by  itself  or  in  connection  with  the  entire  brand 
and  mark  of  the  defendants,  that  the  article  which  they  sold  was 
manufactured  by  the  plaintiff.     The  court  is  not  bound  to  inter- 
fere where  ordinary  attention  will  enable  purchasers  to  discriminate 
between  the  trade-marks  used  by  different  parties.       The  maxim 
**  Vigilantibus  non  dormientihus  leges  suhservinnt"  was  applied  by 
Lord  Cranworth  in  the  case  last  cited,  and  the  principle  was 
affirmed  in  Partridge  v.  Menck,  2  Sandf.  Ch.  622,  affirmed  by  the 
chancellor  (2  Barb.  Ch.  101),  and  in  this  court  but  not  reported. 
See,  also,   Snowden  v.   Noah,   Hopk.   Ch.   396;    Stokes  v.  Land- 
yraff,  17  Barb.  608. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judgment 
absolute  for  the  defendants. 

All  concur. 

Order  affirmed,  and  judgmeyit  accordingly. 
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XoTB  BY  thsRkportkb.  —  See  Candee  ▼.  Deere,  5  Am.  Rep.  125;  Choynaki 
T.  C'o/«rt»,  2  id.  476;  Cougreas  and  Empire  Spnug  Co,  v.  Hiffh  Rock  Co.,  6  id 
82;  (JiUoU  v.  EsUrbrook,  S  id.  55J;  Xeicman  v,  Alvord,  10  id.  688;  Holmes  v. 
Uolmea,  9  id.  324;  Meriden  liriUmnia  Co.  v.  Parker^  12  id.  401;  Oi'oham  v 
PhiU,  6  id.  639:  IFol/e  y.  Bunielt,  13  id.  HI ;  Burke  v.  Cuattin,  id.  204;  Olendof 
Iron  Co.  ▼.  UWcr,  14  id.  599;  I/ttml  v.  Wilder,  id.  707;  Oi^-n  v.  HoM,  19  id.  278: 
CamoeU  v.  I>ar£«,  1?  id.  233;  Taylor  v,  QiUies,  id.  833;  Mejieely  v.  Meneely.  18  id 
494. 

In  McLean  v.  Flrmiuy,  decided  by  the  Supreme  Court  of  the  Uuited  States, 
ill  April.  1878,  an  injuootioii  was  sought  to  restrain  aa  alleged  iiifriii}?emeut  of 
a  trade-mai'lc.  The  general  rules  governiug  such  cases  were  thus  stated  bj  Mr. 
Ja!»tice  Clifpord,  wlio  delivered  theopiuiuu  of  the  court: 

'*  Equity  gives  relief  in  :iuch  a  case  upon  the  ground  that  one  man  is  not 
allowed  to  offer  his  goods  for  sale  representing  them  to  be  the  manufacture  of 
another  trader  in  I  he  same  commodity.  Suppose  the  latter  has  obtained  celeb- 
rity in  his  manufacture,  he  is  entitled  to  all  the  advantages  of  that  celebrity, 
whether  resultinir  from  the  greater  demand  for  his  goods  or  from  the  higher 
price  the  public  are  willing  to  give  for  the  article,  rather  than  for  the  goods  of 
thK  other  manufacturer,  whose  reputation  is  not  so  high  as  a  manufacturer. 
Where,  therefore,  a  party  has  been  in  the  habit  of  stamping  his  goods  with  a 
particular  mark  or  brand,  so  that  the  purchasers  of  his  goods  having  that  mark 
or  brand  know  them  to  be  of  his  manufacture,  no  other  manufacturer  has  a 
right  to  adopt  the  same  stamp,  because  by  doing  so  he  would  be  substantially 
representing  the  goods  to  be  the  manufacture  of  the  person  who  first  adopted 
the  stamp,  and  so  would  or  might  be  depriving  him  of  the  profit  he  might 
make  by 'the  sale  of  the  goods  which  the  purchaser  intended  to  buy.  Seixo  y. 
l^roreztnde.  Law  Rep.,  1  Chan.  195. 

'*  What  degree  of  resemblance  is  neces-^ary  to  constitute  an  infringement  is 
incapable  of  exact  definition  as  applicable  to  all  cases.  All  that  courts  of  justice 
can  do  in  that  regard  is  to  say  that  no  trader  can  adopt  a  trade-mark  so 
r&4euibling  that  of  another  trader  as  that  ordinary  purchasers  buying  with 
ordinary  caution  are  likely  to  be  misled. 

"  Unreasonable  delay  in  bringing  a  suit  is  always  a  serious  objection  to  relief 
in  equity,  but  cases  arise  in  litigations  of  the  kind  before  the  court  where  the 
complainant  may  be  entitled  to  an  injunction  to  restrain  the  future  use  of  a 
trade-mark,  even  when  it  becomes  the  duty  of  the  court  to  deny  the  prayer  of 
the  bill  of  complaint  for  an  account  of  past  gains  and  profits.  Harrison  v. 
Taylor,  11  Jurist  (N.  S.),  408. 

**  In  such  cases  the  question  is  not  whether  the  complainant  was  the  original 
JDveiitor  or  proprietor  of  the  article  made  by  him,  and  on  which  be  puts  his 
trade  mark,  nor  whether  the  article  iniide  and  sold  under  his  trade-mark  by 
the  respondent  is  equal  to  his  own  in  value  orqniility,  but  the  court  proceeds 
on  the  ground  that  the  complaina't  has  a  valuable  interest  in  the  giod-will  oC 
his  trade  or  business,  aud  having  adopted  a  particular  label,  sign,  or  trude« 
mark,  indicating  to  his  customers  that  the  article  bearing  it  is  made  or  sold  by 
him  or  by  his  authority,  or  that  he  carries  on  business  at  a  particular  place,  he 
is  entitled  to  protection  against  one  who  attempts  to  deprive  him  of  his  trade 
or  customers  by  using  such  labels,  signs,  or  trade-mark,  without  his  knowledge 
or  cousent.  Coats  v.  Hqlhrook,  2  Saudf.  Ch.  625;  Partridge  ▼.  Menck,  2  Biirb. 
Ch.  108. 

*'  Everywhere  courts  of  justice  proceed  upon  the  ground  that  a  party  has  a 
▼Billable  interest  in  the  good-will  of  his  trade  and  in  the  labels  or  trade-mark 
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which  he  adopts  to  enlarge  and  perpetuate  it.  Heuoe  it  ia  held  tliat  he,  as 
pi^oprietor,  is  entitled  to  protection  as  against  one  who  attempts  to  deprive  him 
of  the  benefits  resulting  from  the  same  by  using  his  labels  and  trade-mark 
without  his  consent  and  authority.  Decided  cases  to  that  effect  are  quite 
numerous,  and  it  is  doubtless  correct  to  saj  that  a  person  maj  have  a  right  in 
his  own  name  as  a  trade-marlc  as  against  a  trader  or  dealer  of  a  different  name, 
but  the  better  opinion  is  that  such  a  party  is  not  in  general  entitled  to  the 
exclusive  use  of  a  name,  nierolj  as  such,  without  more.  MillifigUm  t.  Fox,  3 
Mjl.  &  Or.  888;  De^U  v.  Turpin,  2  Johns.  &  Hem.  139;  HUneely  t.  Meneely, 
62  N.  Y.  433;  8.  C.  20  Am.  Rep.  488. 

*'  Instead  of  that,  he  cannot  have  such  a  right  even  in  his  own  name  as  against 
another  person  of  the  same  name,  unless  such  other  person  uses  a  form  of  stamp 
or  label  so  lilce  that  used  by  the  complaining  party  as  to  represent  that  the 
giiods  of  the  former  are  of  the  latter *s  manufacture.  Nor  will  any  other  name, 
merely  as  such,  confer  any  such  exclusive  right,  unless  the  name  is  printed  in 
some  particular  manner  in  a  label  of  some  peculiar  characteristics,  so  that  it 
becomes,  to  some  extent,  identified  with  a  particular  kind  of  goods,  or  when 
the  name  is  used  by  the  party  in  connection  with  his  place  of  business,  in  such 
a  manner  that  it  assumes  the  character  of  a  trade-mark,  within  the  legal 
meaning  of  that  term,  and  as  such  entitles  the  party  to  the  protection  of  a 
court  of  equity  to  prevent  others  from  infringing  the  proprietor's  exclusive 
right.  Oilman  y.  Huunewell,  122  Maes.  148;  CaUaday  v,  Baird,  4  Phil.  141; 
Syjc€8  T.  Sykes,  3  B.  &  C.  548;  Croft  v.  Day,  7  Beavan,  89;  Burgess  v.  Burgess, 
d  DeG.,  M.  &  8.  903:  HoUoway  v.  HolUnoay,  18  Beavan,  ^13;  Rogers  v.  Taivitor, 
97  Mass.  296. 

**  Much  must  depend  in  every  case  upon  the  appearance  and  special  charac* 
teristics  of  the  entire  device,  but  it  is  safe  to  declare  as  a  general  rule  that 
exact  similitude  is  not  required  to  constitute  an  infringement,  or  to  entitle  the 
complaining  party  to  protection.  If  the  form,  marks,  contents,  words,  or  the 
special  arrangement  of  the  same,  or  the  general  appearance  of  the  alleged 
infringer's  device  is  such  as  would  be  likely  to  mislead  one  in  the  ordinary 
course  of  purchasing  the  goods  and  induce  him  to  suppose  that  he  was  purchas- 
ing the  genuine  article,  then  the  similitude  is  such  as  entitles  the  injured  party 
to  equitable  protection,  if  he  takes  seasonable  measures  to  assert  his  ri^htj* 
and  to  prevent  their  continued  invasion.  James  v.  James,  Law  Rep.,  13  £q. 
425;  Singleton  v.  Bolton,  3  Doug.  293;  Morrison  v.  Salmon,  2  Man.  &  Gran.  392; 
Boardman  v.  Merideti  Co.,  35  Conn.  418. 

**  Such  a  proprietor,  if  he  owns  or  controls  the  goods  which  he  exposes  to 
sale,  is  entitled  to  the  exclusive  use  of  any  trade-mark  adopted  and  applied  b.r 
him  to  the  goods  to  distinguish  them  as  being  of  a  particular  manufacture  and 
quality,  even  though  he  is  not  the  manufacturer,  and  the  name  of  the  real 
manufacturer  is  used  as  part  of  the  device.  WaUon  v.  Croioley,  8  Blatchf.  440; 
Emerson  v.  Badger,  101  Mass.  86. 

'*  Equity  courts  will  not  in  general  refuse  an  injunction  on  account  of  delay 
in  seeking  relief,  where  the  proof  of  infringement  is  clear,  even  though  the 
delay  nmy  be  such  as  to  preclude  the  i>arty  from  any  right  to  an  aceonut  for 
past  profits .  Rodgers  v .  Rodgers,  31  Law  Times,  285 ;  BUuskwell  v.  GroM.  46  Law 
Jour.,  Pt.  1,605. 

**  Positive  proof  of  fraudulent  intent  is  not  required  where  the  proof  of 
Infringement  is  clear,  as  the  liability  of  the  infringer  arises  from  the  fact  Ihat 
be  i»  enabled  through  the  unwarranted  use  of  the  trade-mark  to  sell  a  simulated 
article  as  and  for  the  one  which  is  genoine.  Wothenpoon  ▼«  Currie^  Law  Rep., 
ft  App.  Cases,  512. 
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"  Nor  is  it  neccasarjr*  hi  order  to  give  a  right  to  an  injanotion,  that  a  speoiflo 
inule-iuariL  should  be  iufriuged,  bat  it  is  sufflcieut  that  the  court  is  Aatisfied 
thsi  th«re  was  au  iutent  on  the  part  of  the  respoudeut  tu  palm  off  his  goods  as 
tlu)  goods  of  the  oomplaiiiaut,  and  that  he  persists  in  so  doing  after  being 
reqaeated  to  desist.     Woollam  y,  Batdiff,  1  Hem.  &  Miller,  261. 

"  App^  these  rules  to  the  case  and  it  is  clear  that  the  charge  of  infrlDgement 
if  nlisfaotorily  proved  in  this  case. 

'*  Words  or  devices,  or  even  a  name  in  certain  oases,  may  be  adopted  as  trade- 
marks, which  are  not  the  original  invention  of  the  party  who  appropriates  the 
same  to  that  use,  and  courts  of  equity  will  protect  the  proprietor  against  auy 
fnuidaleiit  use  or  imitation  of  the  device  by  other  dealers  or  manufacturers. 
Property  iu  the  use  of  a  trade-marlc,  however,  l>ears  very  little  analogy  to  that 
whioh  exists  iu  copyrights  or  in  patents  for  new  inventions  or  discoveries,  as 
they  are  not  required  to  be  new,  and  may  not  involve  the  least  invention  or 
skill  iu  their  disco veiy  or  application.  Phrases,  or  even  words  in  common  use, 
may  be  adopted  for  the  purpose,  if  at  the  time  of  their  adoption  they  were  not 
employed  by  another  to  designate  the  same  or  similar  articles  of  production 
or  sale.  Stamps  or  trade-marks  of  the  kind  are  employed  to  point  out  the 
origin,  ownership,  or  place  of  manufacture  or  sale  of  the  article  to  which  it  is 
aflzod«  or  to  give  notice  to  the  public  who  is  the  producer,  or  where  it  may  be 
porobased.     Canal  Co.  v.  CUnk,  18  WaU.  822. 

"  Sobjeot  to  the  qualification  before  explained,  a  trade-mark  may  consist  of 
a  name,  lymbol,  figure,  letter,  form,  or  device,  if  adopted  and  used  by  a  mauu- 
fsetarer  or  merchant  in  order  to  designate  the  gr>ods  he  manufactures  or  sells,  to 
distinguish  the  same  from  those  manufactured  or  sold  by  another,  to  the  end 
that  the  goods  may  be  known  in  the  market  as  his,  and  to  enable  him  to  secure 
saeh  profits  as  result  Trom  his  reputation  for  skill,  industry  and  fidelity.  Uptou 
on  Trade-marks,  0;  Taylor  y,  Carpe»iter,  2  Sandf.  Ch.678;  Coddington's  Dig.  9. 

*' Complainant's  pills  have  been  in  the  market  as  a  vendible  article  for  more 
tluui  forty  yearn,  and  during  that  whole  period  have  been  sold  under  trade- 
marks of  the  forms  heretofore  sufficiently  described,  and  they  are  still  sold 
onder  the  trade-mark  mentioned  in  the  decretal  order. 

**  Difficulty  frequently  arises  iu  determining  the  question  of  infringement, 
but  it  Is  dear  that  exact  similarity  is  not  required,  as  that  requirement  would 
always  enable  the  wrong-doer  to  evade  responsibility  for  his  wrongful  acts. 
Colorable  imitation  which  requires  careful  inspection  to  distinguish  the  spuri- 
otis  trade-mark  from  the  genubie  is  sufficient  to  maintain  the  issue,  but  a 
eonrt  of  equity  will  not  interfere  when  ordinary  attention  by  the  purchaser  of 
the  artiole  would  enable  him  at  once  to  discriminate  the  one  from  the  other. 
Wheie  the  similarity  Is  sufficient  to  convey  a  false  impression  to  the  public 
mind,  and  Is  of  a  character  to  mislead  and  deceive  the  ordinary  purchaser  in 
the  exerolae  of  ordiuaiy  care  and  caution  in  such  matters,  it  is  sufficient  to  give 
the  Injured  party  a  right  to  redress  if  he  has  been  guilty  of  no  laches.  Manu- 
fadturiitg  Co.  v.  Spear,  2  Sandf.  S.  C.  689;  Coddington^s  Dig.  109;  Mc  Andrew  v. 
BoBBetl,  A  DeO.,  Jones  &  Smith,  880. 

"  Argument  to  show  that  the  name  of  the  pills  as  given  in  the  trade-mark  of 
the  respondent  was  of  a  character  to  mislead  and  deceive  is  soaroely  necessary, 
iS  they  are  idem  sotiafia  in  the  usual  pronunciation;  nor  can  it  be  doubted 
that  the  form  of  the  box  containing  the  pills  and  the  general  appearance  of  the 
wiapper  whioh  surrounded  it  were  calculated  to  have  the  same  effect.  Men- 
tioB  wuj  alfo  be  made  of  the  twot  that  the  color  of  the  label  and  the  wax  im* 
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be  the  name  of  one  of  the  plaintiffs,  to  the  effect  that  he  could 
sell  the  cheese  and  plaintiffs  did  not  care  for  it.  He  took  the  dis- 
patch from  the  telegraph  office 'and  carried  it  to  Stebbins,  and 
by  this  fraud  induced  Stebbins  to  sell  and  deliyer  the  cheese  to  him 
before  the  day  of  delivery  to  the  plaintiffs  arrived.  The  referee 
held  that  defendant  was  liable  to  the  plain  tiffs  for  the  damages  sus- 
tained by  them  in  consequence  of  this  fraud ;  but  the  General 
Term  reversed  the  judgment,  holding,  upon  the  authority  of  the 
case  of  Dung  v.  Parker,  52  N.  Y.  494,  that  the  plaintiffs  could  re- 
cover no  damage,  because  the  agreement  for  the  sale  of  the  cheese 
to  the  plaintiffs,  by  Stebbins,  was  void  by  the  statute  of  frauds. 

It  was  said  by  Coke,  J.,  in  3  Bulst.  95,  that  '*  fraud  without  dam- 
age, or  damage  without  fraud,  gives  no  cause  of  action ;  but  when 
these  two  concur  an  action  lies."  This  language  has  been  fre- 
quently quoted  with  approval  by  judges  and  text  writers,  and  the 
rule  as  thus  laid  down  is  generally  applicable  to  the  multifarious 
forms  of  fraud  which  come  before  the  courts.  Fraud  and  false- 
hood are  mala  in  se,  and  wrongful  in  the  eye  of  the  law,  so  that 
if  damage  results  therefrom  there  is  the  damage  and  wrong  neces- 
sary to  create  a  cause  of  action.  Add.  on  Law  of  Torts,  25.  In  2 
Hilliard  on  Torts,  75,  the  learned  author  lays  down  the  rule  as  fol- 
lows: ''In  order  to  maintain  an  action  for  fraud,  it  is  sufficient  to 
show  that  the  defendant  knowingly  uttered  a  falsehood  with  the 
design  to  deprive  the  plaintiff  of  a  benefit  and  acquire  it  to  him- 
self ; "  and  it  must  also  be  added  that  plaintiff  was  deceived  and 
damaged. 

What  difference  can  it  make  that  plaintifb  could  not  enforce 
their  agreement  against  Stebbins?  The  referee  found  that  Steb- 
bins would  have  performed  the  agreement  and  that  plaintiffs  would 
have  had  the  benefit  of  it  but  for  the  fraud  of  the  defendant. 
How,  then,  can  it  be  said  that  the  plaintiffs  were  not  damaged ; 
that  there  was  not  both  fraud  and  damage,  so  as  to  satisfy  the  rule 
above  laid  down  ?  Plaintiffs'  actual  damage  is  certainly  as  great  as 
it  would  have  been  if  Stebbins  had  been  obliged  to  perform  his  con- 
tract of  sale,  and  greater,  for  the  reason  that  they  cannot  in- 
demnify themselves  for  their  loss  by  a  suit  against  Stebbins  to 
recover  damages  for  breach  of  contract  Suppose  a  testator  de- 
signed to  give  A  a  legacy,  and  was  prevented  from  doing  it  solely 
by  the  fraud  of  B ;  in  such  case,  while  A  has  no  right  to  the 
legacy  which  he  can  enforce  against  the  estate  of  the  testator,  yet 
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both  law  and  equity  will  famish  him  appropriate  relief  against  B, 
depending  upon  the  facts  of  the  case.  Kerr  on  Frauds,  274,  and 
casescited;  Bacon'a  Abr.,  Fraud,  B.  Suppose  A  made  a  parol  confcracfe 
with  B  for  the  purchase  of  land,  and  B  is  ready  and  willing  to  con- 
Tey,  but  is  prevented  from  so  doing  by  the  fraudulent  representa- 
tions of  C  as  to  A,  by  which  B  is  deceived  and  induced  to  convey  to 
C:  ill  such  case,  although  A  could  not  have  compelled  B  to  give 
him  the  conveyance,  it  would  be  a  reproach  to  the  law  to  hold  that 
C  would  not  be  liable  t(>  A  for  the  damage  caused  by  the  fraud. 

The  case  of  Bent&n  v.  Pratt ^  2  Wend.  385,  is  quite  in  point,  and 
is  conceded  by  the  learned  judge  who  wrote  the  opinion  of  the 
General  Term  to  be  a  controlling  authority  for  the  maintenance  of 
this  action  if  not  overruled.  In  that  case  Seagraves  &  Wilson,  of 
Ailentown,  Penn.,  had  made  a  contract  with  the  plaintiffs  to  pur- 
chase of  him,  to  be  delivered  at  a  future  day,  twenty  hogs,  nothing 
having  been  done  to  make  the  contract  binding  within  the  statute 
of  f rands.  While  the  plaintiff  was  driving  his  hogs  and  thus  pre- 
paring to  perform  his  contract,  the  defendants,  knowing  the  facts, 
drove  their  hogs  to  Allentown,  and  fraudulently  represented  that 
l^laintiff  did  not  intend  to  deliver  his  hogs  to  Seagraves  &  Wilson, 
and  thus  induced  them  to  buy  their  hogs;  and  when  plaintiff 
anived  with  his  hogs,  Seagraves  &  Wilson  refused  to  take  them 
iW'lely  because  they  had  a  full  supply.  That  was  a  case  where  the 
plaintiff  could  not  have  enforced  his  contract  against  Seagraves  & 
Wilson,  and  yet  the  court  held  that  he  could  maintain  an  action  of 
fraud  against  the  defendants  for  damages  sustained  on  account  of 
tlie  fraud.  Judge  Sutherland  said:  **  There  is  the  assertion  on 
the  part  of  the  defendant  of  an  unqualified  falsehood,  with  a 
fraudulent  intent  as  to  a  present  or  existing  fact,  and  a  direct, 
positive  and  material  injury  resulting  therefrom  to  the  plaintiff. 
This  is  sufficient  to  sustain  the  action."  He  also  said:  **  It  is  not 
material  whether  the  contract  of  the  plainriff  with  Seagraves  Ss 
Wilson  was  binding  upon  them  or  not,  the  evidence  established 
beyond  all  question  that  they  would  have  fulfilled  it  but  for  the 
false  and  fraudulent  representations  of  the  defendants." 

In  tSnmo  v.  Jndstm,  38  Barb.  210,  it  was  held  that  false  state- 
m(*nt«  made  by  an  individual  in  regard  to  articles  manufactured 
bj  others,  for  the  purpose  of  preventing  sales  by  them  of  such 
articles,  which  do  in  fact  prevent  such  sales  and  injure  the  manu- 
factnrers  in  their  business,  constituted  a  cause  of  action.  It  has 
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been  held  in  many  cases  that  a  false  representation,  made  with 
intent  to  injure  one,  and  in  relying  on  which  he  is  injured,  is  a 
good  cause  of  action,  although .  no  benefit  accrues  to  the  party 
making  it,  from  the  falsehood.  Pashy  v.  Freeman,  3  Term  R  51; 
White  V.  Merritt,  7  N.  Y.  352.  In  the  latter  case  it  is  said  that 
the  action  will  lie  whenever  there  has  been  the  assertion  of  a  false- 
hood  with  a  premeditated  design,  as  to  a  fact,  when  a  direct  and 
positive  injury  arises  from  such  assertions  ;  and  Benton  v.  Pratt  is 
cited  as  authority.  In  Green  v.  Button,  2  C.  M.  &  K.  707,  the 
plaintiff  had  made  a  contract  for  the  purchase  of  spruce  battens  for 
£11;  upon  the  case,  as  presented  to  the  court,  the  battens  had  not 
been  delivered  or  paid  for.  The  defendant,  who  had  loaned  the 
plaintiff  the  money  to  pay  for  the  battens,  went  to  the  sellers  and 
falsely  and  fraudulently  represented,  among  other  things,  that  he 
had  a  lien  on  the  battens,  and  ordered  and  directed  them  not  to 
deliver  them.  The  sellers,  being  deceived  by  the  representations, 
were  induced  not  to  deliver  the  battens,  and  the  plaintiff  suffered 
damage ;  and  it  was  held  that  an  action  for  the  fraud  could  be 
maintained,  although  the  sellers  were  under  no  obligation  to  deliver 
the  battens. 

The  mere  forms  adopted  for  the  perpetration  of  frauds  are  of  lit- 
tle importance ;  it  matters  not  whether  the  false  representations  be 
made  to  .the  party  injured  or  to  a  third  party,  whose  conduct  is 
thus  influenced  to  produce  the  injury,  or  whether  it  be  direct  or 
indirect  in  its  consequences.  Schemes  of  fraud  may  be  so  cun- 
ningly devised  as  to  elude  the  eye  of  justice,  but  they  must  not  es- 
cape condemnation  and  reparation  when  discovered. 

The  case  of  Dung  v.  Parker  is  not  in  conflict  with  these  views, 
and  it  was  not  there  intended  to  overrule  the  case  of  Benton  v.  Pratt. 
In  that  case  the  defendant  falsely  represented  that  he  had  authority 
to  lease,  as  agent  for  another,  certain  premises,  and  as  such  agent 
he  contracted  by  parol  to  lease  the  premises  to  the  plaintiff  for  the 
term  of  two  years;  in  consequence  of  which  plaintiff  incurred  ex- 
pense to  procure  fixtures  to  fit  up  the  premises.  It  was  held  that 
the  plaintiff  could  not  recover.  In  that  case  the  parol  lease  wus 
void  under  tlie  statute  of  frauds,  and  if  the  defendant  had  pos- 
sessed full  authority  to  lease  the  premises,  or  if  the  contract  had 
been  made  directly  with  the  owner  of  the  premises,  it  would  have 
been  without  legal  force  or  validity;  and  it  was  upon  this  ground 
that  plaintiff  was  defeated.     The  rule  was   laid  down,  '*  that  an 
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agent,  who  falsely  represents  his  authority  to  make  a  co«i tract  on 
behalf  of  another^  is  not  liable  in  contract  or  tort,  unless  the  prin- 
cipal would  haTB  been  bound  by  contract  made  if  the  agent  had 
such  authority."  There  was  no  proof  that  plaintiff  could  have 
procured  a  valid  lease.  But  if  it  had  been  shown  that  the  owner 
had  agreed  to  give  the  lease  and  was  willing  to  do  so,  and  was  pre- 
vented by  tlie  fraud  of  the  defendant,  a  case  would  have  been  pre- 
aented  like  this^  and  a  different  result  would  have  been  reached. 

This  cheese  was  contracted  for  by  plaintiffs  for  the  New  York 
market,  and  it  was  proved  that  the  New  York  market  for  cheese 
controls  the  price  of  cheese  in  Cattaraugus  county.  The  only 
market  for  cheese  in  that  county  was  for  transportation  to,  and  sale 
in,  New  York  ;  hence  it  was  competent  to  prove  the  value  of  this 
cheese  in  New  York,  and  the  cost  of  transportation  there,  with  the 
view  of  placing  before  the  referee  facts  which  would  enable  him  to 
estimate  plaintiffs'  damage.  Durst  v.  Burton,  47  N.  Y.  167;  S.  C, 
7  Am.  Bep.  428;  Harris  v.  Panama  Railroad  Co.,  58  id.  660;  Griffin 
v.  Clover,  16  id.  489;  Heinemann  v.  Heard,  60  id.  27. 

The  order  of  the  General  Term  must  be  reversed,  and  judgment 
upon  report  of  referee  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


Pebson,  appellant,  v.  Gbieb. 

(66  N.  Y.  124.) 
Process — Service  of,  on  non-resident. 

The  serrice  of  a  summons  in  a  civil  action  upon  a  non-resident  of  the  State, 
while  attending  as  a  witness  in  good  faith  the  trial  of  an  action  in  a  court 
of  this  State,  is  irregular,  and  will  be  set  aside. 

THE  summons  in  this  action  was  served  upon  defendant,  a  resi- 
dent of  the  State  of  Pennsylvania,  while  he  was  in  attendance 
as  a  witness  upon  the  trial  of  an  action  in  the  Circuit  Court  of 
Chemung  county. 

The  Special  Term  set  aside  the  summons,  and  the  order  having 
been  affirmed  by  the  General  Term,  tlio  plaintiff  appealed. 
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/.  MeGhiire,  for  appellant    Defendants  were  not  ezeinpted 
any  aiiatute  from  the  service  of  civil  proeesB  nnaccompMiied  by 
arrest  wkile  attending  court  as  a  witness,  or  in.  going  to  orralmnk- 
ing  from  such  court.    Pbllard^s  Casey  7  Abhi  (N.  S,)  71. 

NaUicmid  C.  Moak,  for  respondesits. 

Allen,  J.  It  is  the  policy  of  the  law  tz>  protect  snikirs.  and 
witnesses  from  arrests  upon  civil  process,  while  coming  to  siid 
attending  the  court  and  while  returning  home.  Upon  principle  as 
well  as  upon  authority  their  immunity  from  tke  sarvice  of  proeesa 
for  the  commencement  of  civil  actions  againet  them  ia  absolute 
eundo,  morcmda  et  redeundo.  This  role  ia  especially  applicable  in 
all  its  force  to  suitors  and  witnesses  from  foreign  States  attending 
upon,  the  courts  of  this  State.  In  some  instttnces  wiimeaaes  and 
suitora,  residents  of  the  State,  have  only  been  disohacged  from 
arrest  upon,  filing  common  bail;  but  the  servioe  of  proeea  upon 
non-resident  witnesses  and  suitors  has  been  abaolutelj  set  aside, 
thus  giving  color  to  a  distinction  between  the  two  olaasea  in  leapect 
to  their  immunity.  Whether  any  distinction  should  on  does  in  fact 
exist  is  at  least  doubtful.  This  immunity  is  one  of  the  neeessilaes 
of  the  administration  of  justice,  and  courts  would  often  be  em- 
barrassed if  suitors  or  witnesses,  while  attending  court,  could  be 
molested  with  process.  Witnesses  might  be  deterred,  and  parties 
prevented  from  attending,  and  delays  might  ensue  or  injustice  be 
done.  In  Nor r is  v.  Becich,  2  Johns.  294,  the  defendant,  a  resident 
of  the  State  of  Connecticut,  attending  in  this  State  to  prove  a  will, 
was  held  exempt  from  the  service  of  a  capias  and  discharged  abso- 
lutely from  the  arrest.  The  like  relief  was  granted  in  Sanford  v. 
Chase,  3  Cow.  381,  and  the  defendant,  a  resident  of  Massachusetts, 
arrested  upon  civil  process  while  attending  as  a  witness  before 
arbitrators,  was  discharged  absolutely  without  filing  common  bail, 
the  court  saying:  **  The  privilege  of  a  witness  should  be  absolute.'' 
The  court,  in  Hopkins  v.  Cohurn,  1  Wend.  292,  expressly  affirm  the 
absolute  immunity  of  foreign  witnesses  attending  our  oourts  fatHn 
the  service  ol  civil  process  for  the  commencement  of  an  action* 
The  same  rule  was  held  in  Seaver  v.  Robinsofi,  3  Duer,  6^2,  and 
Merrill  v.  George,  23  How.  331,  and  the  service  <rf  a  snmnioiis 
upon  persons  attending  from  other  States  as  witnesses  in  this  State 
was  in  each  case  set  aside.     This  court,  in  Van  TAmtw  v.  Johnrnm 


MAY  TERM,  1876.  g7 


Kmg  y.  The  New  York  Centml  &  iludson  Kiver  liailrottd  Oompsaiy . 

(decided  in  Marcb,  1871,  but  not  reported),  substantially  adjudged 
that  a  summoDs  could  not  be  served  upon  a  defendant,  a  non-resi- 
dent of  tbe  State,  while  attending  a  court  in  this  State,  as  a  party 
Four  of  tbe  judges  taking  part  in  that  decision  were  of  tihe  opin- 
ion that  neither  party  nor  a  witness  attending  a  court  in  this  State 
from  u  foreign  State  could  be  served  with  summons  for  the  com- 
mencement of  an  action.  The  order  denying  an  application  to  set 
aside  the  summons  in  that  case  was  aMrmed  upon  the  ground  that 
the  party  had  lost  his  privilege  by  remaining  within  the  State  an 
unreasonable  and  unnecessary  time  after  the  close  of  the  trial  upon 
which  he  hfid  Jittended.  CHUitCH,  C.  J.,  and  Polger,  J.,  dis- 
iiented  from  this  result,  being  of  the  opinion  that  the  privilege  had 
not  been  lost.  The  anthorities,  as  well  as  the  principle  upon  which 
the  privilege  rests,  clearly  lead  to  an  affirmance  of  the  order.  The 
defendant  Grier  attended  in  this  State  in  good  faith,  as  a  witness, 
and  the  summons  was  served  upon  him  while  he  was  so  attending 
and  during  the  continuance  of  the  freedom  from  arrest.  The 
courts  win  not  take  jurisdiction  of  a  party  whose  rights  are  thus 
invaded.  It  wonld  be,  in  effect,  and  for  all  practical  purposes,  a 
withdrawal  of  ttie  shield  and  protection  which  the  law  uniformly 
gives  to  witnesses,  if  a  party  coming  from  a  foreign  State  oould  be 
served  with  process  and  an  action  commenced  against  him,  the 
judgment  in  which  would  conclude  him  in  all  juriBdiations  and 
could  be  enforced  by  action  everywhere. 

The  order  mnst  i)e  affirmed. 

All  concur. 

Order  mffirmed. 


King  v.  Twe  l^sm  York  Gentbal   ft    Hnosoir    Biysb  Sail- 

BOAiD  GoMPAKY,  appellant. 

m  N.  Y.  181.) 

WefiUgmtce  — MatUr  nnd^&runU  —  Ckmtractar  nnd  ^d(nUrmU$&, 

In  order  to  establish  the  liability  of  one  person  for  an  ii^ury  occasioned  bj 
the  negligence  of  another  it  is  not  enoagh  to  show  that  the  person  whose 
.eaoead  the  iojiiry  was  at  the  time  under  an  eo^ilojjnent  bj  the 
who  iseevgbt  -to  be  charged .     It  moat  be  shown  in  addiiinn  that  the 
employmeort  created  the  relation  off  mBSterand  eerrant  bet  ween  them. 
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A  contractor  and  contractee  do  not  sustain  the  relation  to  each  other  of  master 
and  Borvant.  and  the  latter  is  not  liable  for  an  injury  occasioned  by  the 
negligence  of  the  former  or  his  servants  in  performing  work,  not  in  itself  « 
nuisance,  upon  his  premises.**^ 

"Where  the  oontractee  furnishes  tools  to  the  contractor  with  which  to  do  the 
work  agreed  and  they  are  suitable  and  safe  when  furnished,  the  contractee 
is  not  liable  for  any  injury  happening  from  the  lack  of  repair  in  the  absence 
of  an  express  agreement  on  his  part  to  keep  the  tools  in  repair.  And  if  the 
contractee  agrees  to  repair  the  tools  when  notified  that  they  need  it,  his  duty 
will  notarise  until  such  notice  is  given. 

ACTION  to  recover  damages  for  an  injury  occasioned  to  the 
plaintiff  through  the  alleged  negligence  of  defendant.  Plain- 
tiff was  injured  by  the  fall  of  a  derrick  while  in  the  employ  of  one 
Dillon  in  the  transferring  iron  rails  from  boats  to  cars  at  Albany. 
The  defendant  was  the  owner  of  the  rails  and  of  the  derrick,  but 
it  had  entered  into  a  contract  with  Dillon  whereby  the  latter,  for  a 
stipulated  sum  per  rail,  was  to  transfer  from  the  boats  to  the  cars 
all  rails  brought  to  the  docks  in  Albany  for  the  defendant.  It  was 
a  part  of  the  agreement  that  the  defendant  should  furnish  the 
derrick,  which  it  did  and  which  was  safe  and  suitable  when  so 
furnished  to  Dillon.  The  evidence  was  conflicting  as  to  whether 
the  defendant  agreed  to  keep  the  derrick  in  repair;  the  plaintiff 
claiming  that  it  did  and  the  defendant  admitted  that  it  agreed  to 
make  repairs  when  notified  by  Dillon  that  repairs  were  necessary. 
Plaintiff  was  injured  by  reason  of  the  lack  of  repair  of  the  der- 
rick, but  there  was  no  evidence  of  a  notice  to  defendant  to  repair. 
The  court  charged  the  jury,  among  other  things,  "  that  it  was 
the  duty  of  the  defendant,  if  there  was  no  special  agreement  as  to 
the  inspection  and  keeping  the  derrick  in  order,  to  provide  a  suit- 
able and  proper  derrick  and  keep  it  in  order;"  also,  that  if  the 
agreement  was  that  defendant  was  to  make  the  repairs  when  notified 
by  Dillon  that  the  repairs  were  needed,  and  no  notice  was  given,  yet 
the  defendant  was  liable  if  the  agreement  was  not  known  to  plain- 
tiff and  the  accident  occurred  from  neglect  to  repair,  and  without 
any  negligence  on  the  part  of  plaintiff."  To  which  defendant's 
counsel  duly  excepted.  Exceptions  were  ordered  to  be  heard  at 
first  instance  at  General  Term  where  they  were  overruled  and  de- 
fendant appealed. 

Matthew  Hale,  for  appellant.    Contributory  negligence,  where 


♦See  McCafferty  v.  Spityfew  DuyvU,  etc.,  R.  R.  Co.,  19  Am.  Uep.  SB67. 
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the  fjvcts  are  undisputed,  becomes  a  question  of  law.  Morrison  v. 
Erie  R  Co.,  56  N.  Y.  302;  MitcMl  v.  iV.  F.  C.  and  H.  R.  R  R 
Co.  J  2  Hun,  535.  It  was  error  to  submit  to  the  jury  the  question 
whether  defendant  was  negligent  in  the  construction  of  the  derrick. 
McPaddm  v.  N.  Y.  C.  R  R.  Co.,  44  N.  Y.  478;  Terry  v.  Mayors 
fir.,  of  N.  Y.y%  Bosw.  504,  510.  Defendant  was  not  liable  for 
Dillon's  negligence.  Pack  v.  Mayor y  etc.,  4  Sold.  222;  Hofnagle  v. 
N.  Y.  a  R,  R.  Co,,  55  ]S\  Y.  608,  G12. 

Amasa  J.  Parker,  for  respondent.  Plaintiff  not  being  an  em- 
ployee of  defendant,  the  negligence  of  the  latter's  employees  was 
not  that  of  co-employees.  2  Redf.  on  Railways  (5th  ed.),  627;  Young 
V.  y,  Y,  C.  R,  R.  Co.,  30  Barb.  229;  Cincinnati  v.  Stone,  5  Ohio  St. 
38;  Michael  v.  Stanton,  5  T.  &  C.  634;  Blake  y.  Ferris,  5  N".  Y.  48. 
Even  if  plaintiff  had  been  an  employee  of  defendant,  the  latter 
would  be  liable  as  the  injury  was  caused  by  the  use  of  unsafe  ma- 
chinery. 2  Redf.  on  Railways  (5th  ed.),  544;  Keegany,  W.  R.  R. 
Co.,  4  Seld.  175;  Laningy.  N.  Y.  C.  R.  R.  Co.,  49  N".  Y.  521.  As 
owner  of  the  derrick,  defendant  owed  a  duty  to  every  person  law- 
fully near  it.    Coughtry  v.  Woolen  Co.,  50  N.  Y.  124, 126. 

Andrews,  J.  Where  one  person  has  sustained  an  injury  from 
the  negligence  of  another,  he  must,  in  general,  proceed  against  him 
by  whose  negligence  the  injury  was  occasioned.  If,  however,  the 
negligence  which  caused  the  injury  Avas  tliat  of  a  servant,  while 
engaged  in  his  master's  business,  the  person  sustaining  the  injury 
may  disregard  the  immediate  author  of  the  mischief  and  hold  the 
master  responsible  for  the  damages  sustained.  The  master  selects 
the  servant,  and  the  servant  is  subject  to  his  control,  and,  in  re- 
spect of  the  civil  remedy,  the  act  of  the  servant  is,  in  law,  regarded 
as  that  of  the  master.  But  it  is  not  enough,  in  order  to  establish 
a  Hability  of  one  i^rson  for  the  negligonce  of  another,  to  show  that 
the  person  whose  negligence  caused  the  injury  was  at  the  time 
acting  under  an  employment  by  the  person  who  is  sought  to  be 
charged.  It  must  be  shown,  in  addition,  that  the  employment 
created  the  relation  of  master  and  servant  between  them. 

If  the  person  who  was  the  immediate  cause  of  the  injury  was  a 
contractor,  engaged  in  performing  a  contract  to  do  a  specific  work 
as,  for  example,  building  a  house,  the  relation  of  master  and  ser- 
vant is  not  created  by  the  contract  between  the  parties,  and  for  the 
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contractor's  neghgencc,  while  performing  the  work,  the  oUiei- 
party  is  not  liable.  Bldkc  v.  Ferris,  I  Seld.  48;  AUen  v.  Haywood, 
7  A.  &  E.  (N.  8.)  974;  Laugher  \\  Pointer ,  5  B.  &  C.  547.  Unless  the 
relation  of  master  and  servant  exists,  the  law  will  not  impute  t4) 
one  person  tlie  negligent  act  of  another.  It  has  sometimes  been 
supposed  that  the  owner  of  real  property  is  liable  for  an  injury 
resulting  from  negligence,  done  in  the  progress  of  work  going  on 
for  his  benefit  on  his  property,  whether  the  person  who  was  the 
negligent  cause  of  the  injury  was  his  servant  or  not,  and  that  there 
is  a  distinction  in  respect  to  the  owner's  liability,  for  the  act  of  a 
contractor,  depending  on  the  fact  whether  the  negligence  was  com- 
mitted in  the  management  or  use  of  his  real  or  chattel  property 
But  this  distinction,  if  it  ever  had  any  support  in  judicial  authority, 
has  been  repudiated.  Heedie  v.  The  London  and  North-western  Rail- 
way Co.,  4  Exch.  244;  Hobbit  v.  Same,  id.  253;  Pack  v.  The 
Mayor,  etc.,  8  N.  Y.  222;  Kelly  v.  The  Mayor,  11  id.  432;  Blake 
▼.  Ferris,  supra.  In  Reedie  v.  London  aiul  North-western  Railway 
Company  the  plaintiff's  intestate  was  killed  by  the  &lling  of  a 
stone  through  the  negligence  of  workmen  engaged  in  constructiug 
a  viaduct  on  the  defendant's  railway,  across  a  road  upon  which  the 
deceased  was  passing  at  the  time  of  the  accident.  The  work  was 
being  done  by  contract,  and  the  plaintiff  relied  upon  the  distinc- 
tion adverted  to,  to  take  the  case  out  of  the  ordinary  rale,  but  the 
conrt  held  that  the  company  was  not  liable.  And  in  Peck  v.  Mayor, 
etc,  it  was  held  that  a  city  corporation  was  not  liable  for  injuries  to 
third  persons  occasioned  by  the  negligence  of  workmen  engaged  in 
grading  a  street  under  the  direction  of  a  person  who  had  entered 
into  a  contract  with  the  corporation  to  perform  the  work. 

The  rule  that  a  person  who  has  entered  into  a  contract  for  a  sjje- 
eific  work  to  be  done  by  another  is  not  liable  for  the  act  or  cou- 
dnct  of  the  contractor,  has  no  application  in  a  case  where  the  thing 
contracted  to  be  done  is  unlawful,  or  where  a  public  duty  is  im- 
posed upon  an  officer  or  public  body,  and  the  officer  or  body  charged 
with  the  duty  commits  its  performance  to  another.  For  instance, 
whoever  directs  the  doing  of  an  act  which,  when  done,  will  neces- 
sarily be  the  creation  of  a  nuisance,  will  be  personally  respcmaiUe 
for  a  special  injury  resulting  therefrom  to  third  peisoiis,  whether 
the  act  is  performed  by  a  servant  or  contractor,  and  a  manicifiai 
corporation,  charged  by  statute  wit^  the  duty  to  keep  the^treete  ia 
lepair,  cannot  escape  liability  for  a  negligent  performanoe  of  this 
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duty,  on  the  ground  that  the  immediate  n^ligence  was  that  of  a 
o(»)tractor  who  had  been  intrufitied  with  its  performance.  Stores  v. 
The  Oiiy  of  Utica,  17  N.  Y.  104;  Addison  on  Torts,  197. 

In  this  ease  the  liability  of  the  defendant  for  the  injury  sustained 
by  the  plaintiff  from  the  falling  of  the  derrick  cannot  be  maintained 
Qpon  the  ground  that  it  was  caused  by  the  negligence  of  Dillon  in 
omitting  to  keep  the  derrick  in  repair.  The  relation  of  master 
and  servant  did  not  exist  between  Dillon  and  the  defendant.  His 
relation  to  the  company  was  that  of  contractor,  exercising  an  inde- 
pendent employment.  By  his  oon tract  with  the  defendant,  made 
in  the  spring  of  1872,  he  undertook  to  unload  from  baiges  or  ves- 
sels and  place  upon  cars  all  the  i*ailroad  iron  brought  to  the  dock  in 
Albany  for  the  defendant  during  the  season  of  navigation  in  that 
year,  for  the  price  of  six  cents  a  bar,  and  the  defendant  was  to  f iir- 
oish  a  derrick  to  be  used  by  Dillon  in  hoisting  the  iron  from  the 
vessels  in  which  it  was  brought.  Dillon,  for  several  years  before, 
had  a  similar  contract  with  the  defendant  He  employed  laborers 
to  assist  him  in  performing  the  contract,  and  among  others,  the 
plaintiff.  These  persons  were  employed  and  paid  by  him,  and 
were  not  subject  to  the  control  of  the  defendant.  The  negligence 
tif  DUlon  to  inspect  and  repair  the  derrick,  if  he  was  chargeable 
with  negligence  for  omitting  to  do  so,  was.  not  the  negligence  of  the 
defendant,  and  it  is  not  responsible  therefor.  Dillon  stood  as  the 
employer  and  master  of  the  plaintijff,  and,  for  his  negligence,  the 
phintiff's  remedy  is  against  him  alona 

If  theie  was  a  dnty  resting  upon  the  defendant  to  keep  the  der- 
nEJL  in  repair,  so  that  it  could  be  safely  used,  it  may  be  conceded 
that  the  omission  of  this  duty  would  give  a  right  of  action  to  the 
pkhitiff  for  an  injury  caused  thereby.  In  the  absence  of  a  contract 
^y  the  defendant  with  Dillon  to  keep  the  derrick  in  repair,  I  am 
imahle  to  see  any  ground  for  inferring  a  duty  on  its  part  to  do  so. 
The  defendant  agreed  with  Dillon  to  furnish  the  derrick  to  enable 
him  to  perform  his  contract  to  unload  the  iron.  It  performed  its 
oontmoi  in  this  respect  when  it  furnished  a  derrick  suitable  aod 
safe,  at  the  time,  for  nee.  That  the  derrick  might  from  use  become 
Mt  of  repair  and  unsafe  w»s  known  to  the  defendant,  but  this 
was  also  known  t»  Dillon,  a^  those  empk>yed  by  him.  The  owm- 
ei6  of  ffiD  implement  or  piece  of  machinery  may  lawfully  allow  aju- 
other  to  take  and  use  it^  and  if  in  using  it,  it  becomes  defective, 
and  oansea  injuTy  to  a  third  pencm,  is  the  owner  reapoosiUe  ?  I 
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think  not ;  especially  where  the  article  is  not  in  its  nature  danger- 
ous, and  is  placed  in  the  possession  of  a  person  competent  to  man- 
age and  use  it.  This  was  substantially  what  was  done  by  the  de- 
fendant ;  and  the  fact  that  the  right  to  use  the  derrick  was  given 
to  Dillon  by  the  contract,  and  that  it  was  to  be  used  in  performing 
work  for  the  defendant,  and  on  its  premises  (assuming  that  the 
dock  belonged  to  the  defendant),  does  not,  I  think,  change  the 
liability.  The  plaintiff  knew  that  Dillon  had  taken  the  contract 
for  unloading  the  iron,  and  the  cases  which  hold  it  to  be  the  duty 
of  a  master  to  furnish  safe  and  suitable  machinery  for  the  use  of 
his  servants  have  no  ai^plication,  because  that  relation  did  not  exist 
between  the  plaintiff  and  defendant. 

In  Coughtry  v.  The  Globe  Woolefi  Company ,  56  N.  Y.  124;  S.  C^ 
15  Am.  Rep.  387,  the  defendant  caused  a  scaffold  to  be  erected 
fifty  feet  from  tlie  ground  to  accommodate  workmen  who  should 
be  engaged  in  putting  a  cornice  on  the  defendant's  building,  and 
made  a  conti*act  with  Osborne  &  Martin  to  put  on  the.  cornice,  and 
the  scaffold,  owing  to  its   defective  construction,  fell  while  the 
plaintiff's  intestjite,  a  workman  employed  by  the  contractors,  was 
upon  it,  and  he  was  killed.     This  court  reversed  the  nonsuit  granted 
at  the  Circuit.     The  court  say  :  "  The  scaffold  was  upward  of  fifty 
feet  from  the  ground,  aad  unless  properly  constructed  would  be  a 
most  dangerous  trap,  imperiling  the  life  of  any  person  who  might 
go  upon  it ;  that  by  placing  it  where  they  did,  on  their  own  prem- 
ises, for  the  use  of  the  workmen,  they  (the  defendants)  not  only 
licensed,  but  invited  them  to  go  upon  it,  and  impliedly  held  out  to 
them  that  it  was  a  safe  structure,  or  at  least  that  proper  care  had 
been  used  in  its  erection,"  and  these  facts,  it  was  held,  imposed   a 
duty  upon  the  defendants  toward  any  person  who  should  be  invited 
to  go  upon  the  structure,  to  use  proper  care  in  its  construction. 
See,  also,  Coi^by  v.  Hilly  4  C.  B.  (N.   S.)  656  ;  Chapman  v.  Roth- 
well,  El.,  Bl.  &  El.  168  ;  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  738. 

In  this  case  there  was  no  holding  out  by  the  defendant  to  the 
plaintiff  that  the  derrick  was  safe  at  the  time  of  the  accident,  and 
no  invitation  on  its  part  to  the  plaintiff  to  use  it  The  evidence 
tended  to  show  that  the  contract  between  the  defendant  and  Dillon 
contained  some  stipulation  in  respect  to  repairs  of  the  derrick  t>y 
the  defendant.  It  is  claimed  by  the  plaintiff  that  the  defendant 
agreed  to  keep  it  in  repair,  but  the  defendant's  proof  tended  to 
show  the  agreement  was  that  the  defendant  should  make  repairs 
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when  notified  by  Dillon  that  repairs  were  necessary.  The  court  on 
the  trial  ruled  substantially  two  propositions:  First.  That  it  was 
the  duty  of  the  defendant,  if  there  was  no  special  agreement  as  to 
the  inspection  and  keeping  the  derrick  in  order,  to  provide  a  suita- 
ble and  proper  derrick,  and  to  keep  it  in  order.  Second.  That  if  the 
agreement  was  that  the  defendant  was  to  make  repairs  when  noti- 
fied by  Dillon  that  i-epairs  were  needed,  and  no  notice  was  given, 
yet  the  defendant  was  liable  if  this  agreement  was  not  known  to 
the  plaintiff,  and  the  accident  occurred  from  neglect  to  repair,  and 
without  any  negligence  on  the  part  of  tlie  plaintiff.  The  defend- 
ant excepted  to  the  charge  that  the  defendant  was  bound,  in  the 
absence  of  a  contract  to  do  so,  to  keep  the  derrick  in  order,  and 
also  to  the  second  proposition  stated.  Both  exceptions  were,  I 
think,  well  taken.  No  duty,  in  the  absence  of  a  contract  to  repair, 
rested  upon  the  defendant  for  the  reasons  before  given,  and  if  the 
piaintifPs  right  of  action  is  founded  upon  negligence  of  a  duty 
imposed  by  the  contract  between  the  defendant  and  Dillon  to  keep 
the  derrick  in  repair,  that  duty  did  not  arise  if  the  contract  was 
conditional  until  notice  that  repairs  were  needed  was  given. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur  except  Ohubch,  G.  J.,  not  voting;  Allen,  J.,  not 
sitting.    FoLOEB,  J.,  absent. 

Judgrnsnt  reversed. 


Mabston,  appellant,  v.  Swett. 
((MSN.  T.  aoe.) 
Gmadtfratum —  When  invalidity  of  patent  no  defense  to  claim  for  license  fee, 

m 

Plaintiff,  being  joint  owner  with  defendant  of  certain  letters  patent  which  both 
rapposed  to  be  valid,  conveyed  to  the  defendant  the  exclusive  right  to  manu- 
fftctoie  the  patented  articles,  and  defendant  agreed  to  pay  plaintiff  a  certain 
TnyHty  therefor.  Held^  in  an  action  for  the  royalty,  that  the  invalidity  of 
the  patent  was  no  defense  for  the  time  the  defendant  had  actually  enjoyed 
the  patent  under  the  license  unmolested. 

i  CTION  to  recover  a  sum  of  money  alleged  to  be  due  from 
A   defendant  to  plaintiff  as  royalty  for  the  lue  of  a  patmt 

right 
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The  complainant  in  this  action  alleged,  in  snbatanoe,  that  prior 
to  October  1,  1S69,  plaintiff  and  defendants  were  joint  owners  of  a 
patented  invention  known  as  ^'Hawk's  Auxiliary  Air  Ohamber  for 
stoves,  beaters  and  fnrnaccs,"  and  on  that  day  it  was  agreed  be- 
tween them  that  in  consideration  that  plaintiff  would  not  lioense 
others  to  use  said  invention,  but  give  defendants  the  exclasive 
right,  they  would  manufacture  stoves  with  the  invention  attached 
and  pay  plaintiff  fifty  cents  for  each  stove,  heater  or  furnace  so 
manufactured  and  sold  by  them,  and  plaintiff  claimed  to  recover 
the  license  fees  due  up  to  January,  1872. 

Defendants'  answer  set  up  substantially  the  same  agreement, 
with  the  exception  that  it  was  alleged  that  the  agreement  to  pay 
was  upon  the  express  condition  that  plaintiff  should  execute  and 
deliver  to  the  defendants  '^  an  instrument  in  writing  wherein  such 
exclusive  right  to  such  invention  should  be  given  and  granted  to 
these  defendants,"  and  it  was  averred  that  plaintiff  had  refused 
and  neglected  to  comply  with  this  condition.  The  answer  further 
alleged  that  the  patent  was  illegal  and  void,  and  therefore  there 
was  no  consideration  for  the  agreement.  It  also  set  up  a  counter- 
claim for  goods  sold,  etc. ,  to  tlie  amount  of  $1,208.49. 

Before  the  introduction  of  evidence  upon  the  trial  defendants' 
counsel  moved  to  dismiss  the  complaint  upon  the  gi-onnds  that  the 
contract  alleged  in  the  complaint  was  without  consideration,  and 
that  the  contract  was  void  within  the  statute  of  frauds,  as  it  was 
not  to  be  performed  within  a  year,  and  as  it  was  not  alleged  in  com- 
plaint to  be  in  writing,  which  motion  was  denied,  and  defendants' 
counsel  excepted. 

Upon  the  trial  defendants  offered  in  evidence  a  decree  in  an 
action  brought  by  defendants  against  plaintiff  and  others  in  the 
United  States  Circuit  Cooi-t  for  the  Northern  District  of  New  York, 
declaring  the  said  letters  patent  were  *' void,  invalid  and  X)t  no 
effect."  This  wa£  objected  to,  on  the  ground  that  said  judgment 
was  not  set  up  in  the  answer.  The  objection  was  overraied,  and 
plaintiff's  counsel  excepted. 

The  court  refused  permission  to  the  plaintiff  to  go  to  the  jury 
upon  the  facts,  and  directed  a  verdict  in  favor  of  defendants  for 
the  amount  of  the  counter-claim,  to  which  plaintiff's  counsel  duly 
e3coej)ted.     A  verdict  was  rendered  accordingly. 

James   Lansinfj,  for  appellant.     It  was  not  necessary  that  the 
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compkdiil  sUoald  allege  affirmativelj  that  the  contcact  was  in 
writing.  Livingston  v.  Smithy  14  How.  490.  The  agreement  hav- 
ing! been  admitted  by  a  failure  to  deny,  no  cvidemce  to  prove  ita 
existence  waa  necessary.  West  v.  Am,  Ex,  Bk,,  44  Barb.  175. 
The  invalidity  of  a  patent  is  ao  defense  to  an  action  like  the  pres- 
ent. Tnyhr  v.  Hare,  1  X.  R.  260;  Lawes  v.  Purser^  88  E.  C.  L, 
1*30;  HaU  v.  Conder,  80  id.  20,  39,  40;  Smith  v.  NeaU,  id.  66;  No- 
tan  Y.  Brooks,  7  H.  4  N.  499;  Baird  v.  Neilson,  8  CI.  &  F.  726; 
CrosMleg  V.  Dixon,  10  H.  of  L.  Cae.  293;  Kintrea  v.  Perston^  1  H.  & 
N.  357j  Thomas  v.  Bartow,  48  N.  Y.  193;  Otis  v.  Oullum,  2  N.  Y. 
W.  Dig.  58;  Longridge  v.  Dorville,  7  E.  C.  L.  43;  Haigh  v.  Brooks, 
37  id.  108;  Kinsman  v.  Parkhurst,  18  How.  (U.  S.)  289;  i?ar/^« 
V.  Holbrook,  1  Gray,  114;  McMahon  v.  T'yn^,  14  Allen,  167;  Marsh 
V.  i>o^«,  4  Hun,  278. 

Ei6k  Cowen,  for  respondents.  The  answer  substantially  denied 
tiuu  the  contract  set  forth  in  the  complaint  was  in  writing. 
('hatnpUn  v.  Parish,  11  Paige,  405;  Harris  v.  Knickerbacker,  5 
Wend-  638.  The  contract  not  being  in  writing  was  void  within 
the  statute  of  frauds.  Doyle  v.  Dixon,  97  Mass.  208;  Lockwood  v. 
Bamss^S  Hill,  128;  Bartlett  v.  Wheeler,  44  Barb.  162;  Gayler  v. 
W'iZcfer,  10  How.  (U.  S.)  477;  Potter  v.  Hollayid,  4  Blatchf.  206; 
fribson  V.  CooA;,  2  id.  144.  Defendants'  promise  to  pay  royalties, 
l«ing  without  consideration,  cannot  be  enforced.     Ct^oss  v.  Huntlyy 

13  Wend-  385;  Head  v.  Steveiia,  19  id.  411;  McDougall  v.  Fogg, 
'-l  Bosw.  387;  Saxton  v.  Dodge,  57  Burl).  84,  114;  Dickinson  v.  iTaZZ, 

14  Pick.  217;  Earl  v.  Pa^^,  0  N.  H.  477;  i)ayi5  v.  Bell,  8  id.  500; 
Dunbar  y,  Marden,  13  id.  311;  Greiger  v.  Oook,  3  W.  «i  S.  270; 
Darst  T.  Brockway,  11  Ohio,  462;  A/Z^'s  v.  Griffith,  Wright,  303; 
MuUiken  v.  Latchem,  7  Blackf.  138;  McClure  v.  Jeffrey,  8  Ind.  79j 
^Vvni  V.  Brewer,  2  Curtis,  524. 

EjLRL,  J.  [After  deciding  a  question  of  pleading.]  It  is  claimed 
by  the  defendants  that  the  agreement  is  void  for  want  of  a  consid- 
t ration,  in  that  the  patent  was  invalid.  This  defense  is  very  im- 
|«erfectly  set  up  in  the  answer,  but  the  pleader  evidently  intended 
!o  set  it  up,  and,  therefore,  we  will  assume  that  it  is  sufficiently 
[.'leaded.  It  is  sufficiently  established  by  the  judgment  in  the 
I'j.ited  States  Ciicuit  Court,  in  an  action  in  which   these  defend-  ^ 

aiiU  were  plaintiffs,  and  this  plaintiff  and  others  defendants.    Thai  ^^ 

judgment  established  the  fact  that  this  patent  was  wholly  void,  in- 
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valid  and  of  no  effect,  for  the  reason  Elizabeth  Hawks,  the 'pat- 
entee, was  not  the  original  and  first  inventor  of  the  improvement 
patented.  That  judgment  was  not  set  up  in  the  answer,  but  the 
invalidity  of  the  patent  was  alleged,  and  the  judgment  was,  there* 
fore,  properly  received  in  evidence  to  prove  the  allegation,  assum- 
ing that  the  allegation  itself  was  material.  Bouchard  v.  Dia^i,  3 
Den.  238;  CastU  v.  NoyeSy  14  N.  Y.  329;  Rinchey  v.  Stryker,  28 
id.  45.  The  judgment  in  such  a  case  is  received  in  evidence,  not  as 
a  bar  of  itself  to  a  discovery,  but  as  proof  to  establish  a  material 
fact  in  controversy.  The  invalidity  of  the  patent  being  thus  es- 
tablished the  further  material  point  to  be  considered  is,  whether 
that  furnished  a  defense  to  this  action.  I  am  of  opinion  that, 
upon  the  facts  of  this  case,  it  did  not. 

The  j)laintiff  and  defendants  were  tenants  in  common  of  the  pat- 
ent, all  believing  it  to  be  valid.  Each  had  the  right  to  manufac- 
ture and  to  license  others  to  manufacture  under  it  Blum  v. 
Brevwr,  2  Curtis,  506.  The  defendants  desired  the  exclusive  right 
to  use  the  invention,  and  hence  made  this  agreement  with  the 
plaintiff.  Under  it,  they  actually  enjoyed  the  exclusive  right  which 
they  sought,  and  the  plaintiff  gave  up  all  right  to  manufac- 
ture or  to  license  others  to  manufacture.  There  was  no  fraud,  and 
the  defendants  got  all  they  bargained  for.  During  the  time  men- 
tioned in  the  complaint,  they  enjoyed  all  they  could  have  had  if  the 
patent  had  been  valid.  Under  such  circumstances,  there  was 
abundant  consideration  to  uphold  the  agreement,  whether  the  pat- 
ent was  valid  or  invalid. 

The  parties  held  a  patent,  which  was  respected  as  valid  by  evei-y- 
body.  They  enjoyed  a  monopoly  of  the  invention.  They  could 
manufacture  the  patented  article  without  competition;  and  the 
possession  of  the  patent,  apparently  valid,  enabled  them  to  license 
others,  for  a  consideration,  to  use  it.  In  consideration  of  defend- 
ants' promise,  the  plaintiff  gave  up  all  the  advantage  he  thus  had, 
and  the  defendants,  by  virtue  of  the  agreement,  enjoyed  the  exclu- 
sive monopoly.  Here  there  was  injury  to  one  party,  and  benefit  to 
the  other,  either  of  which  is  sufficient  to  furnish  a  consideration 
for  a  })roniiso.  Miller  v.  Drake,  1  Cai.  45;  Converge  v.  Kellogg,  7 
Barb.  500;  Freeman  v.  Frec/n'a?i,  43  N.  Y.  34.  Suppose  there  had 
been  no  patent  whatever,  and  the  defendants  had  promised  tho 
plaintiff  to  pay  him  fifty  cents  upon  every  stove  which  they  manu- 
factured, in  consideration  that  he  would  not.  during  a  given  period. 
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manufacture  any  ?  The  plaintiff  having  the  right  to  manufac- 
ture, and  having  abstained  from  its  exercise,  would  any  one  question 
that  there  would  be  a  sufficient  consideration  to  uphold  this  prom- 
ise of  the  defendants? 

TLere  are  sevenil  English  cases  holding  that  the  invalidity  of 
the  patent  is  no  defense  to  such  an  action  as  this  to  recover  license 
fees  for  the  term  the  patent  was  actually  used  under  the  license. 
Taylor  v.  Hare^  1  N.  Rep.  260;  Lawes  v.  Purser,  88  Eng.  C.  L.  R. 
930;  Xotoa  v.  Brooks,  7  Hurlst.  &  N.  499;  Baird  v.  Neilson,  8  CI. 
&  Fin.  726;  Crossley  v.  Dixon,  10  H.  Lords  Cases,  293;  Chanter  v. 
Dewhurst,  12  M.  &  W.  823;  Lawes  v.  Purser,  38  Law  &  Eq.  48; 
see  also  Hindmarch  on  Patents,  245.  To  the  same  effect  is  Bart- 
leil  V.  Holbrook,  1  Gray,  114,  and  also  Marsh  v.  Docltje,  4  Hun,  278. 
The  case  of  Saxon  v.  Dodge,  oil  Barb.  84,  has  some  features  like 
this  case,  but  manv  more  unlike  it.  There  the  licensees  of  the 
patent  did  not  get  all  they  bargained  for,  and  they  were  induced  to 
enter  into  the  contract  by  fraud. 

It  is  the  settled  law  of  this  and  several  other  States  that  the  inva- 
lidity of  the  patent  is  a  defense  to  an  action  for  the  purchase-price 
of  the  same  on  the  ground  of  a  failure  of  the  consideration.  Cross 
V.  Huiitly,  13  Wend.  385;  Head  v.  Stevens,  19  id.  411;  McDougall 
T.  Fogg,  2  Bosw.  387;  Dunbar  v.  Marde^i,  13  N.  11.  311;  Geiger 
▼.  Cookie  Watts  &  Serg.  270;  Darst  v.  Brockway,  11  Ohio,  471; 
McCltire  v.  Jeffrey,  8  Ind.  79;  Mullikin  v.  Latchem,  7  Blackf.  136* 

It  is  therefore  argued  on  behalf  of  the  defendants  that  such  an 
agreement  as  this,  for  the  exclusive  use  of  a  void  patent,  which  is 
a  less  interest  than  an  assignment  of  the  entire  patent,  is  without 
consideration.  This  conclusion  is  not  altogether  legitimate.  Where 
one  bargains  for  a  patent  right  he  expects  a  monopoly,  and  some- 
thing which  he  can  use,  sell  and  deal  in  during  the  entire  term  of 
the  patent,  to  the  exclusion  of  every  one  else.  He  bargains  for 
something  which  he  does  not  get,  and  cannot  enjoy  if  the  patent  is 
invalid.  He  gets  nothing,  the  vendee  parts  with  nothing,  and 
there  is  an  entire  failure  of  consideration.  But  where  one  has  a  void 
patent  which  he  can  use,  and  give  others  the  right  to  use,  and  thus 
has  an  advantage  which  is  valuable  to  him,  and  another  bargains 
for  that  advantage  which  he  surrenders  and  the  other  enjoys,  the 
latter,  during  the  time  he  is  permitted  to  use  the  patent  unmolested, 
ST'ts  jnst  what  he  baro^ained  for,  and  cannot  complain.  When  a 
••age  sha/l  be  presented  where,  in  good  faith,  a  void  patent  has  been 
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sold,  and  the  vendee  has  enjoyed  the  monopoly  for  the  whole  term 
of  the  patent,  without  molestation  or  liability  to  account  to  any 
one  claiming  a  superior  right,  it  will  be  proper  to  consider  whether, 
upon  principle,  there  has  been  a  failure  of  consideration,  and 
whether  such  a  case  should  be  controlled  by  the  authorities  above 
cited.  There  is  no  doubt  as  to  what  would  bo  decided  by  the 
English  courts  in  such  a  case.  Hall  v.  Conder,  89  Eng.  C.  L. 
20.  In  this  case  the  defendants  had  enjoyed  the  monopoly  which 
they  bargained  for,  without  liability  to  account  to  any  one  except 
the  plaintiff.  They  are  not  liable  to  account  to  the  owners  of  the 
Lordf ellow  patent  for  the  term  prior  to  its  issue.  Oaylor  v.  Wilder, 
10  How.  (U.  S.)  477. 

The  plaintiff's  claim  was  therefore  undefended,  and  the  court 
erred  in  ordering  judgment  for  defendants  upon  their  counter- 
claim. It  is  true  that  the  counter-claim  was  not  sufficiently  denied 
by  the  reply,  and  judgment  might  have  been  ordered  for  the  plain- 
tiff for  the  balance  of  his  claim,  after  deducting  the  amount  of  the 
counter-claim  ;  but  a  new  trial  should  be  granted,  and  it  is  hoped 
tliat  the  very  imperfect  pleadings  will  be  so  reformed  before  another 
trial  as  to  present  truly  the  precise  issues  which  the  parties  desire 
to  try. 

Judgment  should  be  reversed  and  new  trial  granted,  costs  to 
abide  event. 

All  concur.     Folgeb,  J.,  absent. 

Judgment  reversed. 


The  National  Bakk  of  NEWBURGHr.  Smtth,  appellant 

(66  N.  Y.  271.) 
Payment  of  note  by  bank  —  Application  of  deponi. 

After  a  promissory  Dote  held  by  a  bank  had  been  dishonored  and  the  indorser 
duly  notified,  the  maker  deposited  in  the  bank,  on  his  current  account,  a 
Hum  of  money  sufficient  to  pay  the  note.  HM,  that  the  bank  was  not 
boand  to  apply  thin  money  to  the  payment  of  the  note,  and  that  the  indoraav 
was  not  discharged .     (See  nots,  p.  50.) 

ACTION  against  the  indorser  of  a  promissory  note  for  $600  made 
by  Thomas  George  and   discounted  by  plaintiff.    When  the 
note  fell  due  it  was  duly  protested  for  non-payment  and   notice 
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thereof  sent  to  defendant.  Afterward  George  deposited  WOO  in 
l>laintiff*8  bank  without  direction  as  to  its.  application.  The  note 
was  not  charged  to  the  maker's  account,  but  another  note  fall- 
ing due  two  days  after  such  deposit  was  paid  l)y  plaintiff  with  the 
money  so  deposited  and  charged  to  George's  account. 

The  plaintiff  had  judgment,  and  that  being  affirmed  at  General 
Term  the  defendant  appealed. 

C.F.  Brown,  for  appellant.  An  indorser  of. a  promissory  note 
holds,  as  to  the  maker,  the  relation  of  a  surety.  Byles  on  Bills, 
190;  3  Kent's  Com.  112;  Wood  v.  Jeff,  Co.  Bank,  0  Cow.  194; 
Suydam  v.  HV,s//fl«,  4  Hill,  211;  Griffifh  v.  Reed,  21  Wend.  502;  Xaf. 
Bank  of  Fish  km  v.  Speight,  4?  X.  Y.  008.  Plaintiff  was  bound  U> 
apply  toward  the  payment  of  the  note  in  suit  all  available  means 
under  its  control.  Garif  \\  (!annon,\\  Ired.  Eq.  64;  Pratt  \.  Adaim, 
:  Paige.  615;  Ciark  \.Ebj.  2  Sandf.  Ch.  106;  Wright  v.  Andin,  56 
Harb.  13;  Edson  wDillaye,  IT  N.  Y.  158;  King  v.  Baldwin,  2  Johns, 
•'h.  554;  Ilays  v.  Ward,  4  id.  123;  Wright  v.  Austi^t,  56  Barb.  13; 
Jb'fna  Nat.  Bank  v.  Fourth  Xat.  Bank,  46  N.  Y.  82,  88;  King  v. 
Johnson,  17  Jolins.  384;  Baker  v.  Stackpoole,  9  Cow.  436;  47  N.  Y. 
'•)S;  2  Pet.  543;  Commercial  Bank  of  Albany  v.  IfugJieft,  17  Wend. 
n\  l\  S.  Bank  V.  Smith.  11  Wheat.   171;  Par?,  on  Bills,  436. 

Samuel  Hand,  for  respondent.  The  deposit  of  March  2d  waa 
not  a  payment  of  the  note  in  suit.  Kingston  Bank  v.  Gay,  19 
Barb.  459.  It  was  not,  without  an  actual  demand  of  payment,  a 
It'jral  set-off  against  the  note  in  suit.  Doiones  v.  Phcsnix  Banky  6 
Hill,  297;, Payne  v.  Gardiner.  29  N.  Y.  146.  It  was  optional  with 
the  bank  whether  to  apply  this  deposit  to  the  payment  of  the  note 
in  suit.  Marshy.  Oneida  Central  Bank,  34  Barb.  298.  Defend- 
ant's liability  became  fixed  by  the  protest,  and  could  not  be  dis- 
<-.harged  by  any  dealings  between  the  maker  and  plaintiff  which  did 
not  deprive  defendant  of  any  remedy  against  the  maker  on  the 
note.  Beardsley  v.  Warner,  6  Wend.  610;  Pitts  v.  Congdon,  2 
Comat.352;  Httrd  v.  TAttle.  12  Mass.  502;  Pring  v.  Clarksm,  1  B. 
A  C.  14 ;  Ross  v.  Joiies,  U.  S.  S.  C,  Sept  10, 1875. 

Per  Curiam.     When  the  note  in  suit  was  protested  and  the  lia- 

i'ility  of  the  defendant  as  indorser  fixed,  there  were  no  funds  ap-  ^ 

propriated  for  the  payment  of  the  same.     The  general  deposit  of  ^ 
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money  afterward  without  regard  to  the  note  did  not,  of  itself, 
operate  as  a  payment.  On  tlie  contrary,  as  there  was  no  agree- 
ment that  the  money  deposited  was  to  be  appropriated  for  such  a 
purpose,  the  act  itself  indicates  that  there  was  no  intention  by  the 
depositor  or  the  plaintiff  to  apply  it  upon  the  note.  The  subse- 
quent disposition  of  the  money,  without  any  objection,  confirms 
the  inference  that  there  was  no  design  thus  to  appropriate  it.  If 
such  had  been  the  intention  no  reason  exists  why  a  check  should 
not  have  been  given  for  the  amount  of  the  note  in  suit,  and  the 
note  taken  up,  or  at  least  a  charge  made  for  the  same  upon  the 
maker's  account.  In  the  absence  of  any  express  directions  or  an 
agreement  to  that  effect,  it  was  optional  with  the  bank  whetlier  it 
should  apply  tlic  money  or  not  upon  tlie  note  in  suit,  and  it  was 
under  no  positive  legal  obligation  to  do  so.  Marah  v.  Oneida  ^AT//. 
Banky  34  Barb.  298;  Pitts  v.  Congdon.H  Comst.  35:2;  Beardsley  v. 
Warner,  6  Wend.  GIO. 

The  question  is  not  presented  whether  the  rights  of  the  parties 
would  have  been  changed,  if  the  maker  of  the  note  had  to  his  credit 
i>ji  account  sufficient  to  meet  the  note  when  it  matured,  and  tho 
jiathori ties  cited  on  this  subject,  therefore,  have  no  application. 

The  note  having  been  duly  protested  and  no  act  done  by  i1k» 
plaintiff,  which  discharged  the  liability  of  the  indorser,  the  judg- 
ment must  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Note  by  the  Reporter.^  That  ihe  deposit  of  moiiej  in  a  bank  generallj 
creates  the  relation  of  debtor  and  creditor  between  the  banlc  and  the  depositor 
is  well  set  tied.  Marsh  v.  Oneida  CtfUrtU  Batiks  34  Barb.  298 ;  Ketchum  v.  Steve  um^ 
6  Duer,  iC3;  affirmed,  19  N.  Y.  499;  Beckxoith  v.  Union  Uank,  5  Seld.  211 ;  Com- 
mercial  Dank  v.  Hughes,  11  PaiRe,  94;  Dykers  v.  Leather  Manuf.  Bank,  id  612; 
Bank  of  liepublic  v.  Millard,  10  Wall.  152;  First  NaL  BanJc  v.  IVftitman,  04  I'.  S. 
:U5;  ^^Ina  Nat.  Bank  v.  FoniiJi,  Nat.  Bank,  7  Am.  Rep.  314;  ("arr  v.  National 
Security  Bank^  9  id.  6;  Case  v.  Henderson,  S  id.  590;  lie  Bank  of  ^ fad i sort,  h 
Biss.  515. 

That  a  bank  liudi  u  right  to  apply  moneys  on  deposit  with  it,  to  the  payment  of 
any  demand  it  has  against  the  depositor,  was  held  in  Maish  v.  Oneidfi  Xnt. 
Bank,  supra ;  Ketchum  v.  Stevens,  supra ;  and  Commercial  Bank  v.  Hughen, 
Hupra. 

Bat  when  moneys  are  deposited  for  a  special  purpose,  with  notice  to  the  bank, 
it  canngt  refuse  to  so  apply  them  on  the  gnmnd  that  the  depositor  is  indebted 
to  it  on  another  account.     Bank  of  tfie  United  States  v.  MacaUster,  9  Penn.  Ni. 
476;  Smuller  v.  Union  Cnnal  Co.,  37  id.  08;  Farley  v.  Turner,  30  L.  J.  Ch.  710. 

Tlius,  in  Wilson  v.  Dawson^  52  lud.  513,  the  principal  on  a  promiMoiy  note  due 
a  bank,  after  maturity  of  the  note,  deposited  and  checked  out  more  motiev 
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than  was  sUiSoient  to  pay  the  note,  but  under  aspeoial  agreement  with  the  bank 
when  the  deposits  were  made  that  they  were  to  be  used  to  pay  cheolcs,  and  it  was 
held  that  the  moneys  oould  not  have  been  applied  on  the  note,  and  that  a  surety 
thereon  was  not  discharged. 

To  make  it  the  duty  of  a  bank  to  apply  moneys  deposited  for  the  payment  of 
a  bill  or  note  of  the  depositor,  the  assent  of  the  bank  to  receive  the  deposit  and 
to  so  apply  it  must  be  shown ;  in  relation  to  its  own  customers  this  assent  may 
be  implied,  but  as  to  strangers  it  must  be  proved.    Tfuitcfier  v.  Bank^  5  Sandf.  121. 

Bat  a  depositor  only  can  sue  a  bank  for  failing  to  follow  his  directions  con* 
cemiiig  the  appropriation  of  deposits;  the  holder  of  a  check  or  note  has  no 
right  of  action.  JEtna  Nat,  Bank  v .  Fourth  Nat.  Baiik,7  Am.  Rep.  314:  S. 
C.,46N.  Y.82. 

The  fact  that  a  depositor  makes  a  note  payable  at  the  bank  does  not,  in  the 
absence  of  its  acceptance  by  the  bank,  abridge  his  control  of  the  deposit,  and 
he  may  notify  the  bank  not  to  pay  the  note,  and  the  latter  is  bound  to  obey. 
Egerton  v.  FtUton  Nat.  Bank,  43  How.  Pr.  216. 

In  TTood  V.  Merchants'  Savings  Co.,  41  111.  267,  it  was  held  that  a  banker  has  no 
right  to  pay  a  note  made  payable  at  his  bank,  out  of  funds  deposited  by  the  maker 
generally,  unless  he  has  some  special  authority  or  direction  so  to  do.  The  aotiou 
was  on  a  note  payable  at  the  banking-house  of  one  Conrad,  and  the  defense  was 
that  the  maker  had  money  on  deposit  with  Conrad  when  the  note  was  due, 
that  the  holder,  without  procuring  such  money,  as  he  had  "  the  right  and  oppor- 
tanity  *'  to  do,  had  the  note  marked  ''  good  "  and  departed,  and  that  afterward 
the  banker  failed.  The  court  said:  '*Had  the  holder  this  right,  and  had  Con- 
rad any  authority  whatever  to  pay  the  note,  out  of  the  funds  on  deposit  in  his 
bank  to  the  credit  of  the  makers?  The  cust(un  sought  to  be  established  among 
bankers  has  uothing,  in  our  judgment,  to  do  with  the  question.  What  is  the 
effect  of  making  a  note  payable  at  a  particular  place  ?  Was  it  ever  before  heard, 
that  the  effect  was  to  transfer,  ipso  facto,  the  money  at  the  place  belonging  to 
the  makers,  absolutely  to  the  holder,  on  his  presenting  the  note  at  the  place  of 
payment.  There  is  no  such  rule,  in  any  commercial  country,  of  which  we  have 
any  knowledge.  It  is  well-settled  doctrine,  in  the  courts  of  England  and  of 
this  country,  and  of  this  court,  that  the  holder  of  such  paper  is  not  under  any 
obligation,  even  to  present  the  note  for  payment  when  payable.  The  maker,  in 
in  action  against  him  on  such  note,  may  plead,  in  bar  of  damages  and  costs,  a 
readiness  to  pay  at  the  time  and  place. 

*'  We  do  not  understand  that  the  fact  of  making  a  note  payable  at  a  i>articular 
place  amounts  to  an  agreement  that  the  maker  may  make  a  deposit  at  the 
bank  of  the  amount  of  the  note,  and  thus  discharge  his  obligation,  and  that 
the  money  so  deposited  is  at  the  risk  of  the  holder  of  the  note.  It  is  a  mere 
designation  of  the  place  where  the  note  is  to  be  paid,  not  of  the  person  to 
whom  the  money  Is  to  be  paid.  By  the  terms  of  the  note,  the  money  was  to 
be  paid  by  the  makers  to  the  payee,  nut  to  Conrad,  but  at  Conrad's  banking- 
house.  As  put  by  appellee's  counsel :  "  If  tlie  holder  of  the  note  was  present, 
at  the  time  and  place  of  payment  of  tho  note,  and  the  maker  was  there,  and 
tendered  the  amount,  and  the  holder  refused  to  accept  it,"  this  would  be  no 
bar  to  a  recovery  by  suit ;  and  unless  the  tender  was  kept  good,,  by  bringing 
the  money  into  court,  it  would  not  bar  a  recovery  for  damages  and  costs.  This 
position  is  sustained  by  the  case  of  Butterfleld  v.  Kinzie,  1  Scam.  445,  where  the 
court  cite  Woolcott  v.  Van  Santvoord,  17  Johns.  278;  Caldwell  v.  Cassidy,  8 
Cowen,  271;  Stanton  v.  Bishop,  3  Wend.  20;  Bailey  on  Bills,  203;  4  Litt.  225; 
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11  Wheat.  171 ;  and  Wallace  v.  McConnelL  13  Pet.  136,  is  referred  to  in  note  bj 
reporter,  to  the  same  effect.  To  the  same  point  is  the  case  of  New  Hope  and 
Delatoare  Bridge  Co.  v.  Perry  et  al.,  11  111.  471,  citing  the  same  cases. 

''The  money  on  deposit  with  Conrad  belonged  to  the  maker  ot  the  note;  it 
was  his  monej,  and  under  his  control.  If  thi'i  be  so,  if  the  holders  of  this  note 
were  under  no  obligation  to  present  this  note  at  Conrad's  counter,  does  the 
fact  that  it  was  presented  change  the  liability  of  the  parties  in  any  way  ? 

•*  Wli»»rf»in  consisted  the  *  right  and  opportunity  *  of  the  holder  to  receive 
this  money  from  (\>nrad.  except  by  the  actual  payment  of  the  money  by  the 
maker,  by  hini^^elf  or  Conrad?  Conrad  had  no  right  to  pay  it,  nor  could  the 
money  be  taken  to  pay  it,  except  by  means  of  the  verbal  order,  check  or  draft 
of  the  maker  and  dep<»sitor.  No  one  taking  such  paper  has  ever  supposed  the 
bank,  at  wliich  it  was  made  payable,  was  bound  to  pay  the  note  on  presenta- 
tion, or  that  any  obligation  was  imposed  upon  it  so  to  do.  It  Is  not  according 
to  the  usage  of  banksit  to  pay  out  money  except  upon  checks  or  drafts  drawn  by 
its  creditors  having  funds  in  the  bank.  No  case  can  be  found,  where,  in  such 
case,  a  bank  has  l>eeii  considered  as  authorized  to  pay  a  note  made  paj'able  at 
its  banking-house,  without  the  express  direction  of  the  maker,  or  in  the  absence 
of  any  check  or  draft  by  him  appropriating  his  money  deposited  there  to  such 
purpose.  Nor  is  there  any  obligation  resting  on  the  bank  to  pay,  for  the  baiik 
may  have  claims  against  the  deposit  superior  to  those  of  the  holder  of  the 
note.  *'  Holding,  as  we  do,  that  neither  '  the  right  nor  opportunity'  existed  to 
the  holder  to  receive  this  money  at  Conrad's  bank,  the  makers  of  the  note  are 
not  released." 

But  in  Matideville  v.  I'nion  Bank,  0  ("ranch,  9,  the  court  held.  Chief  Justice 
JdABSHAix  delivering  the  opinion,  that  **■  by  making  a  note  negf>tiable  in  bank, 
the  maker  authorizes  the  bank  to  advance  on  his  credit  to  the  owner  of  the 
note  the  sum  expressed  on  its  face." 

So  in  Qrijjiu  v.  Rice,  1  Hilt.  184,  it  was  held  that  making  a  note  payable  at  a 
bank  is  equivalent  to  a  request  to  the  bank  to  pay  it. 

Where  funds  in  a  banker's  bands  have  been  applied  to  the  payment  of  notes 
and  acceptances  made  payable  at  the  bankers,  though  without  any  further 
authority,  that  in  a  defent»e  to  an  aciioii  by  the  depositor  for  dishonoring  his 
checks.    Keymer  v.  Laurie^  18  L.  J.  Q.  B.  218. 

The  certificate  of  a  bank  where  a  note  is  payable,  that  it  is  '*  good,"  is  merely 
information  that  the  maker  has  funds  in  the  bank.  Irving  Bank  v.  Wetherald, 
36  N.  Y.  335. 

As  to  the  right  of  a  bank  to  retain  and  apply  a  deposit  to  a  demand  held  by 
the  bank  against  the  depositor,  see  Dati^son  v.  Real  Estate  Bank^  5  Ark.  283; 
Ford  V.  Thmmton,  3  Leigh,  605;  State  Bank  v.  Armstrongt  3  Dev.  619;  McDotoeU 
T.  Bank,  1  Harr.  369;  JVhiUington  v.  Batik,  S  Harr.  &  J.  488. 
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Smith  v.  Mayor,  appellant. 
my.  Y. 2yr>.> 
Municipal  corporation  —  Liability  for  defect  in  eeioer. 

In  an  action  against  a  city  to  recover  damages  for  injuries  occasioned  by  the 
overflow  of  a  sewer,  A«/d,  that  plaintiff  could  not  recover  without  proving 
either  fault  in  the  construction  of  the  sewer,  or  negligence  in  removing 
ubstructions  after  notice  of  their  existence.* 

ACTION  against  the  mayor,  aldermen,  etc.,  of  New  York,  to 
recover  damages  for  injuries  to  plaintiff's  property  caused  by 
the  overflow  of  defendant's  sewer. 

The  referee  found,  in  substance,  that  the  overflowing  of  the 
Bewer  and  flooding  of  plaintiff's  premises  was  caused  by  the  stop- 
page of  the  sewer  with  sand,  dirt  and  refuse  matters  washed  in 
from  the  streets  ;  that  at,  or  just  before,  the  time  of  the  overflow 
there  was  an  unusually  heavy  shower  ;  that  there  was  no  proof  of 
any  knowledge,  on  the  part  of  the  defendant,  of  any  defect  or  bad 
condition  of  the  sewer  prior  to  the  occurrence,  or  of  any  notice  to 
it  of  such  condition. 

Further  facts  appear  in  the  opinion. 

The  jur}'  returned  a  verdict  for  the  defendant  and  the  judgment 
entered  thereon  was  aflfinned  at  General  Term  of  the  Supreme 
Court,  and  defendant  appealed         • 

Henry  Parsons,  for  appellant.  No  notice  to  defendant  of  the 
defective  condition  of  its  sewers  was  necessary  to  fix  its  liability  for 
damages  caused  thereby.     McCarthy  v.  Syracuse,  46  N.  Y.  194. 

D.  J.  DeaUy  for  respondent.  The  obstruction  not  having  been 
occatiioned  by  any  act  or  neglect  of  defendant,  it  is  not  liable  with- 
out notice,  actual  or  constructive.  S.  &  K.  on  Neg.,  §  147  ;  Hart 
V.  Brooklyn,  36  Barb.  226  ;  McOinty  v.  Mayor,  5  Duer,  674  ;  Mayor 
V.  SItejfield,  4  Wall.  189  ;  Griffin  v.  Mayor,  9  N.  Y.  456  ;  Huston  v. 
ifayor,  id.  163. 

.   ♦See  Detroit  v.  Beekman,  22  Am.  R«p.  fjOT,  and  note. 
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Allen,  J.  The  defendant  can  only  be  made  responsible  to  the 
plaintiff  for  the  damage  sustained  by  him  by  reason  of  the  overflow 
of  the  sewer  into  his  cellar  and  ujwn  his  premises,  upon  proof  of 
some  fault  or  neglect  on  their  part,  either  in  the  construction  of 
the  sewer  or  in  keeping  it  in  proper  repair.  It  is  claimed  that  there 
is  some  evidence  that  the  sewer  was  not  properly  graded,  but  the 
evidence  is  very  slight,  and  tlie  referee  has  not  found  the  fact,  nor 
was  he  requested  to  find  that  the  sewer  was  not  of  proper  dimen- 
sions, well  and  properly  constructed  and  upon  the  right  grade. 
We  are  not  at  liberty  to  consider  any  facts  except  those  found  by 
him.  It  is  found  upon  sufficient  evidence  that  the  overflow  was 
caused  by  a  stoppage  of  the  sewer  with  sand,  dirt  and  refuse  matter 
washed  in  from  the  street,  and  that  at  or  just  before  the  flooding 
of  the  plaintiff's  premises  there  was  an  unusually  heavy  shower  of 
rain.  There  is  no  proof  of  any  obstruction  before  that  time.  There 
being  no  fault  in  the  construction  of  the  sewer,  causing  tlie  over- 
flow, it  was  incumbent  upon  the  plaintiff  to  show  a  neglect  by  the 
defendants  to  remove  the  obstruction  after  notice  of  its  existence, 
or  some  omission  of  duty  on  the  part  of  the  city  officers  in  looking 
after  it  and  seeing  that  no  obstruction  occurred.  There  was  no 
evidence  and  there  is  no  flnding  that  the  sewer  washable  to  become 
obstructed  under  ordinary  circumstances,  so  as  to  require  the  watch 
and  care  of  the  officials  to  prevent  its  becoming  filled  and  choked 
with  the  wash  of  the  street,  or  that  it  had  been  obstructed  for  any 
time  and  under  circumstances  from  which  it  might  be  assumed 
that  the  officers  of  the  city  did  know,  or  ought  to  have  known  the 
fact.  The  city  does  not  insure  the  citizen  against  damage  from 
works  of  its  construction,  but  is  only  liable,  as  other  proprietors, 
for  negligence  or  willful  misconduct.  The  principles  upon  which 
municipal  corporations  are  held  liable  for  damages  occasioned  by 
defects  in  streets  and  sewers  and  other  public  works  are  well  settled 
by  numei'ous  cases,  and  the  liability  is  made  to  rest,  in  any  case, 
upon  some  neglect  or  omission  of  duty.  Barton  v.  Syracuse,  37 
Barb.  292  ;  S.  C,  36  N.  Y.  54  ;  Griffin  v.  Mayor,  etc,,  of  Neio  York, 
5  Seld.  456  :  McCarthy  v.  Syracuse,  46  N.  Y.  194  ;  Xims  v.  Troy^ 
59  id.  500 

The  plaintiff  failed  to  make  a  case  entitling  him  to  recovery,  and 
the  judgment  must  be  aflfirmcd. 

All  concur.  . 

Judgment  affirmed. 


JUNE  TERM,  1876.  56 

Blair  v.  The  Erie  Railway  Company. 


Blair  V.  The  Erie  Railway  Company,  appellant. 

(86  N.  Y,  813.) 

Negligence— Liability  of  carrier  for  injury  to  non-paying  pasfenger. 

A  railroad  company  is  liable,  in  tlie  absence  of  express  stipulation  to  the  con. 
trary,  for  an  injury  caused  by  its  negligence  to  a  passenger  lawfully  on 
its  train,  although  he  pays  no  fare — i.  e.,  as  to  the  messenger  of  an  express 
company* 

ACTION  by  the  administratrix  of  N.  P.  Blair,  deceased,  to  recover 
damages  of  defendant,  for  causing  the  death  of  said  Blair.  At 
the  time  of  his  death,  Blair  was  acting  as  express  messenger,  at  the 
request  and  in  place  of  the  regular  messenger,  of  the  United  States 
Expi-ess  Co.,  on  defendant's  cars.  The  death  was  caused  by  a  col- 
lision between  defendant's  trains,  through  the  negligence  of  those 
in  charge  thereof. 

Defendant  gave  in  evidence  two  contracts  between  it  and  the 
express  company,  one  dated  August  2,  1858,  which  contained  this 
clause : 

"  The  party  of  the  first  part  [defendant]  further  agree  to  trans- 
port, free  of  cliarge,  to  and  from  Jersey  City,  Dunkirk  and  Buf- 
falo, and  to  such  other  points  on  the  line  of  their  road  as  the  second 
party  may  deem  expedient  in  order  to  accommodate  their  business, 
their  money-safes,  contents  and  messengers,  the  party  of  the  first 
part  assuming  no  liability  whatever  in  the  matter." 

The  other  contract,  dated  March  15,  1872,  contained  these 
clauses: 

**  First  For  and  in  consideration  of  the  forms  and  conditions 
hereinafter  named,  it  is  mutually  agreed  that  the  contract  entered 
into  between  the  New  York  and  Erie  Railroad  Company  and  the 
United  States  Express  Company  on  the  2d  day  of  August,  1858, 
and  wliich  has  governed  the  business  relations  of    the  said  parties 

*3ee,  also,  Comtnou wealth  v.  Veiinonty  eto.y  R.  R,  Co.y  11  Am.  Rep  301  and 
note;  UfUon  Pacfjic  Ry.  Co  v.  yicholH,  12  id.  475;  JhcoOhh  v.  St.  PauL  etc,,  Ry. 
Cot,  ISid.dfiO. 
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Up  to  the  present  time,  shall  be  continued  and  executed  as  hereto- 
fore, subject  to  the  modifications  and  additions  herein  made." 

**  Third.  It  is  further  agreed  that  the  Erie  railway  shall  assume 
the  annual  risks  taken  by  railroads  on  the  express  matter  of  the 
parties  of  the  second  part,  excepting  that  the  railway  company  shall 
not  assume  any  risk  or  loss  on  any  money,  bank-notes,  bonds,  gold, 
bullion  or  jewelry  packages,  and  for  which,  with  the  express  com- 
pany's safes  and  messengers,  no  charge  for  carriage  is  to  be  made 
by  said  railway  company." 

The  court  held  that  the  contracts  afforded  no  defense  to  the 
action,  and  submitted  to  the  jury  only  the  question  of  damages,  to 
which  ruling  defendant's  counsel  duly  excepted.  Exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  where  a 
judgment  was  ordered  on  the  verdict,  and  defendant  appealed. 

E.  C,  Sprague,  for  appellant.  Defendant  was  not  liable  in  this 
action.  .UcFadden  v.  X.  V,  C\  R.  IL  Co,,  44  N.  Y.  478;  Wells  v. 
N.  Y.  a  R.  R.  6b.,  24  id.  181,  183;  Perkins  v.  .V.  Y.  0,  R.  R.  Co., 
id.  196;  Bhsell  v.  X.  Y.  C  R,  R.  Co..  25  id.  442;  Poucher  v.  N.  Y. 
C.  R.  R.  Co.,  49  id.  203;  Alexander  v.  Greene,  7  Hill,  533;  Wdls  \\ 
&  Nav.  Co.,  2  Comst.  204;  Leesofi  v.  Holt,  1  Stark.  148;  Austin  v. 
W.,  etc.,  R.  Co..  104  id.  70;  E.  C.  L.  454;  Van  Toll  v.  S,  E.  JL 
Co.,  104  id.  75;  Peek  v.  .V.  E.  R.  Co.,  90  id.  958;  Stinson  v.  K.  Y. 
a  R.  R.  Co.,  32  N.  Y.  333;  McCaivUy  v.  Furness,  L.  R.,  8  Q.  B. 
67;  Adams  Ex.  Co.  v.  Haynes,  42  111.  89;  B.  and  0.  R.  R.  Co.  v. 
Brady,  32  Ind.  333.  The  intestate  was  not  a  passenger  within 
the  ordinary  signification  of  tiiat  term.  Eaton  v.  /).,  L.  and  W.  Ji. 
R.  Co..  57  N.  Y.  382,  384;  Ang.  on  Corp.,  §§  521,  524,  625;  Kim^ 
hall  V.  R.  and  B.  R.  Co.,  20  Vt.  247;  Shaw  v.  Y.  and  N.  M.  R.  IL 
Co.,  6  Eng.  R.  Cas.  87;  1  Am.  R.  Cas.  181;  Austin  v.  M.,  etc^  R. 
Co.,  6  K.  L.  and  Eq.  329;  X.  J.  S.  Xav.  Co.  v.  Mer.  Bk.,  6  How. 
(U.S.)  344. 

Ceo.  B.  Bradley,  for  respondent.  Defendant's  liability  was 
established  unless  it  hiis  a  defense  under  the  contract  set  forth  in 
the  answer.  S.  &  R.  on  Neg.,  §  4;  Xolton  v.  W.  R.  Co.,  15  N.  Y. 
444;  Cogy.s  v.  Bernard.  1  S.L.  Cas.  340;  P.  and  R.R.  Corporation  v. 
Derby,  14  IIow.  (U.S.)  408;  1  Am.  R.  Cas.  129;  Collett  v.  L.and  X. 
W.  R.  Co.,  6  E.  L.and  Eq.  305;  Smith  v.  .V.  Y.  C.  R.  R.  Co..  24  N.  Y. 
222;  R.  R.  Co.  v.  Lorkwood.  17  Wall.  357.     The  words  used  in  the 
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contract  limiting  defendant's  liabilify  are  merely  general,  and  even 
if  the  deceased  had  been  a  party  to  it,  they  would  not  amount  to 
a  release  of  liability  arising  from  defendant's  negligence.  R,  R, 
Co,  Y.  Lochwoody  17  Wall.  357;  Smith  v.  K  Y.  C.  R,  i?.,  24  N.  Y. 
222;  BiHsell  v.  N.  V.  C.  R.  R.  Co,,  25  id.  442;  FoiicJur  v.  N.  V.  0. 
R  R.  Co.,  49  id.  263  ;  Ominger  v.  .V.  Y.  C.  and  H.  R.  R,  R,  Co,,  6 
T.  &C.  498,  501. 

Miller,  J.  The  defendant  seeks  exemption  from  liability  for 
the  injuries  sustained  by  the  plaintiff's  intestate,  upon  the  ground 
that  the  intestate  was  bound  by  the  terms  of  the  contract  entered 
into  between  the  defendant  and  the  express  company,  and  that 
Buch  contract  exonerates  the  defendant  from  liability  for  negli- 
gence. 

The  original  contract  between  the  defendant  and  the  express 
company  provided  that  the  defendant  should  transport,  free  of 
charge,  the  money-safes,  contents  and  messengers  of  the  express 
company,  "  the  party  of  the  first  part  assuming  no  liability  what- 
ever in  the  matter."  By  the  subsequent  modification  of  the  con- 
tract provision  was  made  that  the  railway  company  should  assume 
the  usual  risks  upon  express  matter,  except  that  they  should  not 
a.«5ume  any  risk  or  loss  upon  any  money,  etc.,  for  which,  with  the 
express  company's  safes  and  messengers,  no  charge  for  carriage  wjis 
to  be  made,  and  the  latter  were  to  pass  free  of  charge.  The  condi- 
tion referred  to  was  general  in  its  character,  and  evidently  related 
to  the  liability  and  duty  of  the  defendant  in  its  ordinary  dealings 
with  the  express  company.  It  does  not  purport  to  control  or  ad- 
jnst  any  other  rights  or  duties.  It  contained  no  provision,  and 
there  was  no  agreement  that  the  company  should  not  be  liable  for 
negligence,  and  the  scojie  of  the  contract  is  not  to  be  extended  be- 
yond what  was  evidently  intended  and  was  in  the  contemplation  of 
the  parties.  Conceding  the  doctrine  tliat  the  defendant  had  a 
right  to  protect  itself  by  contract  from  any  liability  for  negli- 
trence  on  the  part  of  its  employees,  such  protection  cannot  be 
invoked  unless  the  contract  contains  a  provision  to  that  effect. 
None  of  the  cases  which  hold  that  the  defendant  is  exonerated 
Milder  a  special  contract  go  to  the  extent  claimed,  or  alfect  a  con- 
tract of  the  character  of  the  one  now  presented.  In  Smith  v.  The 
Xew  York  Central  Railroad  Company,  24  N.  Y.  222,  the   contract  ^— 

was,  that  '•  persons  riding  free  to  take  charge  of  the  stock,  do  so         ^H 
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at  their  own  risk  of  personal  injury  from  whatever  cause/*    The 
ticket  also  provided  that  such  person  takes  '*all  the  responsibility 
as  to  the  injury  of  himself  and  stock."    In  Bissell  v.  Tlie  Samey 
25  N.  Y.  442,  the  contract   was  the  same  as  in  the  last  case  cited, 
and  on  the  ticket  was  an  agreement  that  th^  company  shoi:fld  not 
be  liable  under  any  circumstances,   "whether  of  negligence   of 
their  agents  or  otherwise,"  for  any  injury  to  the  person  or  stock. 
In  the  prevailing  opinions  in  this  case,  the  decision  is  placed  upon 
the  terms  of  the  contract  and  some  stress  is  laid  on  the  same; 
but  as  such  contract  expressly  provided  that  the  person  riding  did 
so  at  his  own  risk  of  personal  injury,  I  do  not  see  that  it  bears  any 
analogy  to  a  contract  which  contains  no  such  clause  and  does  not 
stipulate  against  personal   risks.    In   Poucher  v.  The  New  York 
Central  Railroad  Company y  49   N.  Y.  263,  the  contract  provided 
against  negligence  of  the  defendant  or  its  agents  or  otherwise.    See, 
also,  Stinson  v.  New  York  Central,  32  N.  Y.  333.     It  will  thus  be 
seen,  that  in  each   of   the  cases  cited   there  was  an  express  pro- 
vision  which  evidently  guarded  against  every  kind '*  of  personal 
injury  from   wliatsoever  cause,"   which   might,  perhaps,   include 
such  as  might  arise  from  negligence.    While  here  no  language  is 
employed  which  can  be  fairly  interpreted  as  aimed  against  negli- 
gence, it  would,  I  think,  be  extending  the  purpose  and  scope  of 
the  contract  in  this  case  far  beyond  its  legitimate  object,  to  hold 
that  it  was  designed  to  protect  the  defendant  against  its  own  neg- 
ligent acts.    The  English  cases  which  are  cited  and  which  have 
been  examined  do  not  establish   the  proposition  contended  for, 
and  no  case  has   been   referred  to,  where  it  is  held,   that  any 
language,  except  such  as  was  entirely  clear  and  unmistakable  in  its 
terms,  will  exempt  a  railroad  company  from  liability  for  negli- 
gence.   It  may  also  be  observed  that  there  is  quite  a  distinction 
between  cases  where  damages  for  injuries  are  expressly  provided 
against,  or  where  the  traveler  agrees  to  be  carried  at  his  own  risk 
and  those   where   the  contract  states  generally  that  the  carrier 
assumes  no  liability.    If  the  views  enunciated  are  correct,  then  the 
defendant   would  not  be  exonerated  from  liability  for  negligence 
where  the  messenger  was  injured,  and  it  would  seem  to  follow  that 
one  who  was  temporarily  injured  in  his  place  would  stand  in  the 
same  position. 

There  is  no  provision  in  the  con  tract  which  prevents  the  employ^ 
ment,  by  the  express  company,  of  any  person  as  a  messenger,  or  in 
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the  place  of  such  messenger,  when,  for  any  reason,  he  is  prevented 
from  attending  to  his  duties.  The  intestate,  therefore,  was  lawfully 
uj)on  the  cars  and  entitled  to  the  same  protection  as  the  messenger 
whose  place  he  filled.  The  circumstances  presented  bear  no  analogy 
to  that  of  a  person  who  is  invited  by  a  conductor  without  authority, 
and  contrary  to  the  regulations  of  the  company,  to  ride  upou  a 
train  which  is  not  intended  to  carry  passengers  without  paying  his 
fare,  as  was  the  case  in  Eaton  v.  Delaware,  Lackawanna  <6  Western 
Railroad  Conipany,  57  X.  Y.  382.  For  the  reasons  already  stated, 
without  considering  the  other  questions  raised,  the  judgment  was 
right  and  must  be  affirmed.  ' 

Allen,  J.  Ujwn  a  reasonable  interpretation  of  the  contracts 
lietween  the  defendant  and  express  company,  there  is  no  stipula- 
tion that  the  persons  riding  free,  as  messengers  of  the  latter  com- 
pany, shall  take  and  bear  all  risks  of  personal  injury,  without 
recourse  to  the  carrier  for  compensation  for  damages  sustained 
tlirough  its  negligence  or  the  negligence  of  its  servants.  There  is 
no  provision  in  terms  restricting  the  liability  of  the  railway  com- 
|>any  to  the  messengers  of  the  express  company,  or  distinguishing 
the  latter  from  other  passengers  carried  upon  the  road,  or  who  may 
l»e  lawfully  on  the  trains  as  passengers.  Without  an  express 
exemption,  provided  by  contract,  the  defendant  is  liable  for  the 
consequences  of  its  negligence,  or  that  of  its  servants,  to  all  per- 
sons traveling  and  carried  upon  its  trains,  as  messengers  or  agents 
'•f  the  express  company,  to  the  same  extent  as  to  other  passengers. 
Xolton  v.  W.  R,  Corporation,  15  N.  Y.  444.  The  clause  in  the  con- 
tract of  1858,  relating  to  this  subject,  was  abrogated  by  the  third 
paragraph  in  the  contract  of  1871,  which  covers  the  whole  subject, 
and  makes  provision  for  the  carriage  of  the  passengers  of  the  ex- 
press company,  without  charge,  and  limits  the  exemption  from 
liability  to  risks  or  loss  on  money,  bank  notes,  bonds,  gold,  bullion 
or  jewelry  packages.  These  packages,  with  the  safes  and  messen- 
gers of  the  express  company,  are  to  be  carried  free  of  charge,  but 
the  latter  are  not  included  within  the  clause  exemi)ting  the  carrier 
from  liability,  but  are  only  included  within  the  exemption  from 
charges  for  carriage.  The  contract  of  1858,  in  this  respect,  is 
ambiguous,  and  does  not  clearly  and  cert^iinly  exempt  tlie  railway 
i«>mpany  from  liability  for  personal  injury  to  the  passengers  car- 
ried under  it,  resulting  from  negligence.     An  exemption  can  only 
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exist  when  expressly  created  by  contract,  and  can  only  be  claimed 
here  upon  a  strained  construction  of  the  contract.  But  this  am- 
biguity is  cleared  up  by  the  contract  of  1871,  and  whether  the  lat- 
ter contract  is  the  onlv  one  to  be  considered,  or  both  are  to  be  read 
together,  there  is  no  exemption  of  the  railway  company  from  lia- 
bility to  the  messengers  and  agents  of  the  express  company.  Tho 
latter  are  carried  iis  passengers,  the  carrier  company  receiving  its 
compensation  from  the  incidental  benefits  of  the  contract,  and  it 
must  resptmd  to  them  as  to  others  for  injuries  caused  by  negligence. 
This  leads  to  an  affirmance  of  the  judgment,  without  considering 
the  other  questions  raised. 


Smith,  appellant,  v.  Ryak. 

(66  N.  Y.  358.) 

mtaJtvie  of  Limiiaiu>n»  —  Acknoxsitdgment  of  debt  —  PaymeM  by  note  of  third 

persons. 

A  debtor  delivered  to  hiB  creditor,  in  part  payment  of  his  debt,  the  promissory 
note  of  a  third  person  which  waa  paid  at  maturity.  Held,  that  this  was  suf- 
ficient acknowledgment  of  the  debt  to  suspend  the  operation  of  the  statute 
of  limitation;  but  that  the  statute  began  to  run  again  from  the  time  when 
the  note  was  delivered  to  the  creditor  and  not  from  the  time  when  it  wa.s 
paid. 

ACTION  by  Smith  as  survivor  of  the  firm  of  Smith  &  Son,  tu 
recover  a  balance  on  account  alleged  to  be  due  from  defend- 
ant.    The  defense  was  the  statute  of  limitations. 

That  on  the  10th  day  of  April,  1868,  tlie  defendant  was  indebted 
to  the  said  firm  in  the  sum  of  $2,501.53  on  account ;  that  on  or 
about  the  14th  day  of  April,  1868,  the  defendant  indorsed  and  de- 
livered to  the  said  firm  two  notes  for  tbW  each,  made  by  Betts  & 
Gay,  dated  April  6,  1868,  and  payable  in  two  and  five  months  n*- 
8i)ectively,  with  interest  from  their  date  ;  that,  upon  the  receipt  of 
the  said  notes  from  the  defendant,  thev  were  entered  in  the  l>o<>ks 
of  plaintiff's  firm  by  charging  tliem  to  bills  receivable  and  credit- 
ing them  to  the  defendant's  account ;  that  upon  the  maturity  of 
said  notes,  respectively,  the  principal  and  interest  thereon  were  paid 
to  the  plaintiff's  firm,  and  the  sums  collected  for  principal  thereon 
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were  carried  to  the  credit  of  bills  receivable  upon  their  books  ;  that 
the  last  item  proved  in  the  mutual  account,  between  defendant  and 
the  plaintiff's  firm,  was  the  receipt  in  September,  1868,  of  the 
amount  of  the  note  of  Betts  &  Gay  for  $500,  and  the  interest 
thereon  for  five  months  ;  that  this  action  was  commenced  on  the 
otii  (lay  of  June,  1864,  within  six  years  after  the  said  last  item  of 
the  said  account  between  the  defendant  and  plaintiff's  firm. 

As  conclusion  of  law  he  found  that  plaintiff  was  entitled  to 
judgment  for  the  balance  of  the  account,  and  judgment  was  entered 
accordingly.  This  judgment  was  rendered  by  the  General  Term  of 
the  Superior  Court  of  New  York,  and  plaintiff  appealed. 

Siimuel  Hand,  for  appellant.  The  delivery  of  the  notes  being 
oil  a  precedent  debt,  and  there  being  no  evidence  of  an  agreement 
to  take  them  in  absolute  payment,  the  presumption  is  that  they 
were  received  as  collateral,  to  be  credited  as  payments  when  paid. 
Xfjel  v.  Murray,  13  N.  Y.  167  ;  Gibson  v.  Tohey,  46  id.  637  ;  Vail  v. 
Fosler,  4  id.  312  ;  Darnall  v.  Morehouse,  45  id.  04,  71  ;  Whitbeck  v. 

Van  Ness,  11  Johns.  409  ;  Breed  v.  Book,  15  id.  241.  The  notes 
were  not  a  payment  when  delivered.  Edw.  on  Bills  and  Notes,  272; 
Bank  of  Vtica  v.  Ballou,  40  N.  Y.  155  ;  Commercial  Bank  v.  War- 
ren,  15  id.  577  ;  Huntington  v.  Ballon,  2  Lans.  120.  The  date  of 
the  jmyment  is  to   be  reckoned  from  the  payment  of    the  notes. 

Whipple  \\  Blacki?igto?i,  97  ^a,3s,  ^7Q;  Chapman  v.  Boyce,  16  N. 
H.  237. 

Jas.  B,  Lockwood,  for  respondent.  The  indebtedness  in  suit 
was  barred  by  the  statute  of  limitations.  Harper  v.  Fairley,  53  N. 
Y.  442  ;  Turney  v.  Dodioell,  24  E.  L.  and  Eq.  92  ;  Hart  v.  Nash, 
i  Or.,  M.  &  R.  337 ;  Hooper  v.  Stephens,  4  A.  &  E.  71  ;  Pickett  v. 
Leomrd,  34  N.  Y.  175  ;  Miller  v.  Talcott,  46  Barb.  167  ;  Wainman 
V.  Kynman,  1  Exch.  116  ;  Tippets  v.  Heane,  4  Tyr.  772  ;  Butts 
V.  Perkins,  41  Barb.  509  ;  Read  v.  Hard,  7  Wend.  408.  The  statute 
^*gan  to  run  from  the  time  of  the  transfer  of  the  notes  to  defend- 
ant. Gowan  v.  Forster,  3  B.  &  Ad.  507 ;  Griffiths  v.  Oioen,  13  M.  & 
W.  58 ;  James  v.  WiUiavis,  id.  828  ;  Irving  v.  Veitch,  3  id.  90. 
The  makers  of  the  notes  were  not  the  defendant's  agents  for  any 
other  purpose  than  to  relieve  him  of  his  liability  on  the  notes  ;  tlicy 
could  not  bind  him  on  the  antecedent  debt.  C reuse  v.  Defiganiere, 
10  Bo8w.  122  ;    Pickett  v.  Leonard,  34  N.  Y.    175  ;    Bloodgood  v. 
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Bruen,  8  id.  362  ;   Winchell  v.  Hicks,  18  id.  558  ;  McLaren  v.  Mc- 
Martin,  36  id.  88. 

Allen,  J.  The  transfer  by  the  defendant  to  the  plaintiff  of  the 
note  of  Betts  &  Gay  in  April,  1868,  was  not  a  satisfaction  of  the 
debt  owing  by  him  to  the  plaintiff  pro  tanto,  but  was  merely  a  con- 
ditional payment  which  could  only  result  in  an  actual  satisfaction 
upon  the  payment  of  the  notes  by  the  makers.  Vail  v.  Foster,  4 
Com.  312  ;  Wliiibeck  v.  Van  Xess,  11  Johns.  409  ;  Noelx,  Murray^ 
3  Kern.  167.  The  ddivery  of  the  notes  was,  nevertheless,  an 
acknowledgment  at  the  time  of  an  existing  indebtedness,  from 
which  the  law  would  imply  a  promise  to  pay  the  residue  of  the  debt 
so  as  to  suspend  the  operation  of  the  statute  of  limitations  and 
give  an  action  for  the  debt  thus  admitted  at  any  time  within  six- 
years  thereafter.  The  statute  of  limitations  preserves  the  common 
law  rule  as  to  the  effect  of  a  partial  payment  either  of  the  princi- 
pal or  interest,  to  continue  in  life  or  revive  tlie  entire  debt  which 
would  otherwise  be  barred  by  the  statute  of  limitations.  Code, 
§  110.  The  delivery  of  a  bill  or  note  as  collateral  security  or  as  a 
provisional  or  conditional  payment  in  part  of  a  debt  is  equally  sig- 
nificant as  an  acknowledgment  by  the  debtor  of  his  liability  for  the 
whole  demand,  as  would  be  an  absolute  payment  of  a  like  amount, 
and  is  within  the  reason  of  the  rule  which  makes  such  payment  an 
acknowledgment  of  a  liability  from  which  anew  i^romiso  to  pay  the 
residue  is  implied.  The  act  is  of  the  same  character  and  equally 
unequivocal  as  a  payment  in  fact.  The  reasons  upon  which  the 
general  principle  referred  to  is  founded  are  well  stated  in  Van 
Kevren  v.  Farmelee,  2  Com.  523,  and  Harper  v.  Fairley,  53  N.  Y. 
442.  The  effect  of  the  transaction  is  the  same,  whether  the  collat- 
eral security  or  conditional  payment  are  made  available  and  result  in 
the  payment  of  any  part  of  the  debt  or  not.  The  statute  of  limi- 
tations is  answered  from  time  to  time  of  the  delivery  of  the  collat- 
eral security.  In  Turney  v.  Dodwell,  3  £.  &  H.  136,  it  was  held, 
that  the  word  *'  payment"  in  the  proviso  of  the  English  statute  of 
limitations,  the  same  in  substance  as  that  found  in  our  own  stat- 
ute, was  used  in  the  popular  sense  so  as  to  include  agivmgand  tak- 
ing of  a  negotiable  instrument  on  account  of  a  debt  as  well  as  a 
giving  and  taking  of  it  in  satisfaction  of  the  debt.  The  rule  in 
that  case  was  applied,  although  it  wjis  assumed  that  the  payment 
in  question  was  not  absolute  and  in  satisfaction  so  as  to  be  a  dis- 
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charge,  if  the  bill  were  dishonored.  The  delivery  of  a  bill  as  a  con- 
ditional payment  was  held  in  its  immediate  operation  to  be  an 
acknowledgment  of  the  balance  of  the  demand  being  due,  and  that 
such  operation  was  not  affected  by  the  fact  that  a  payment  was 
liable  to  be  defeated  at  a  future  time. 

Had  this  action  been  brought  within  six  years  after  the  delivery 
of  the  notes  to  the  plaintiff,  the  case  would  have  been  clearly  with- 
in the  proviso  of  the  statute,  as  if  an  actual  payment  had  been 
made  at  that  day.  The  act,  and  the  intention  evidenced  by  it,  is 
the  same,  whether  the  payment  is  absolute  or  conditional.  The 
question  then  is,  whether  the  payments  to  the  plaintiff  by  the 
makers  of  the  notes  transferred,  at  their  maturity,  can  be  regarded 
as  payment  by  the  defendant  on  those  days  and  thus  operate  as 
repeated  acknowledgments  of  the  residue  of  the  debt,  as  it  existed 
on  the  day  of  the  delivery  of  the  notes.  It  certainly  does  not  nec- 
essarily follow,  that  because  an  indebtedness  existed  in  April,  the 
same  indebtedness  continued  and  in  the  same  form  several  months 
thereafter.  Payments  may  have  been  made,  and  the  relation  of 
the  parties,  aa  debtor  and  creditor,  have  been  essentially  changed 
daring  the  intervening  period.  The  principle  is  recognized  in  all 
the  cases,  that  a  payment,  which  is  to  operate  as  an  acknowledg- 
ment, must  be  made  by  the  debtor  or  his  authorized  agent;  that  is^ 
an  agent  having  authority  to  make  a  new  promise  or  to  perform  for 
the  party  the  very  act  which  is  to  be  the  evidence  of  a  new  promise. 
Harper  v.  Fairley,  supra;  First  National  Bank  of  Utica  v.  BalloUy 
2  Lans.  120;  affirmed,  49  N.  Y.  155.  Betts  &  Gay,  the  makers  of  the 
notes,  in  paying  the  same  discharged  their  own  obligations,  and  did 
not  in  any  respect  represent  or  act  in  behalf  of  the  defendant.  The 
payments  were  made  because  of  their  obligation,  not  by  reason  of 
any  request  of  the  defendant.  By  the  transfer  of  the  notes  to  the 
plaintiff,  they  had  become  his  debtor  and  their  obligation  was  to 
him.  The  fact  that  the  effect  of  the  payment  of  their  own  debt 
was  to  satisfy  to  the  same  amount  the  debt  of  the  defendant,  did 
not  vary  the  effect  of  the  act  or  change  the  relation  of  the  parties. 
There  is  no  agency  as  between  several  joint  debtors,  or  be- 
tween principal  and  surety,  or  between  an  insolvent  debtor 
and  his  assignees,  which  will  make  a  payment  by  one  evi- 
dence of  an  acknowledgment  of  the  debt  of  the  others,  so 
aa  to  revive  the  demand.  Va7i  Keuren  v.  Parmelee,  aupra; 
Shoemaker  v.  Benedict^  1  Kern.  176;   Wiiwhell  v.    Hicks,   18  N. 
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Y.  558;  Pickett   v.  Leonard,  34  id.  175.    It  would  seem  to  fol- 
low, from  the  principle  upon  which  these  cases  rest,  that  the  debt- 
ors of  the  defendant  in  the  payment  of  their  debt  to  the  plaintiff 
were  not  the  agents  of  the  defendant.     In  Harper  v.  Fairhy  thia 
court  held  that  the  payment  by  the  mak^r  of  a  i)romi88ory  note 
transferred  to  the  creditor  under  like   circumstances   as   in    this 
case,  to  be  applied  as  a  payment  when  collected  (such  payment 
being  made  long  after  the  maturity   of   tlie  note),  was   no   evi- 
dence  of    authority    from    tlie   defendant,  wlio    had   transferred 
the  note  to   his    creditor,  to    make    the    payment   when    it    was 
made,  and  that  no  new  i)romise  upon  his  i)art  could  be  implied 
from  such  payment.     The  effect-  of  a  payment  of  the  note  thus 
transferred,  at  maturity,  was  not  considered,  but  I  am  unable  to 
see  wliy,  if  from  the  mere  fact  of  the  transfer  of  the  note  an  agency 
is  created  in  the  maker,  by  which  his  payment  of  his  own  debt 
when  due,  without  interference  from  the  original  debtor,  is  made 
tlie  act  of  the  latter,  so  as  to  be  evidence  of  a  new  promise,  such 
agency  does  not  continue  so  long  as  the  obligation  to  pay  remains. 
The  original  debtor  would  cert^iinly  be  entitled  to  the  benefit  of  a 
payment  made  at  any  time,  and   the  authority  would   not  cease 
until  revoked  by  a  re-transfer  of  the  note  to  the  original  debtor. 
The  transfer  of  a  note  yet  to  become  due  on  account  of  a  debt  is 
not  in  effect  a  stipulation  or  admission  that  the  residue  of  the 
indebtedness  shall  i-emain  until  the  maturity  of  such  note.     The 
difficulty  in   the  plaintiff's  case  is  to  give  a  new  character  to  the 
simple  act  of  paying  one's  own  debt  by  making  it  a  payment  by  a 
third  person,  and  to  change  the  relation  of  debtor  and  creditor  into 
that  of  principal  and  agent.     The  same  question  wjis  before  the 
Court  of  King's  Bench,  in  Gowan  v.  Foafer,  3  B.  &  Ad.  507,  and  it 
was  held  that  the  drawing  of  a  bill  by  the  debtor  upon  his  con- 
signees on  account  of  a  sum  due  to  the  drawees  was  only  evidence 
of  a  promise  to  pay  the  residue  of  the  debt  at  the  time  when  it  wul; 
drawn,  and  not  when  it  was  paid,  and  therefore  did  not  take  t?!e 
case  out  of  the  statute.     It  was  evidence  of  a  promise  at  the  time 
when  the  bill  was  given,  and  not  a  subsequent  one.     Littledalb, 
J.,  says:   '^The  bill  might  be  an  authority  to  the  agent  to  pay  at 
another  time,  but  no  promise  by  the  principal  at  such  a  time." 
The  payment  by  Betts  &  Gay  was  no  evidence  that  the  defendant 
intended  to  recognize  any  debt  as  then  subsisting  against  him  and 
which   he    was  willing   to  pay.     Bead    v.    Hurd,  7   Wend.   408, 
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Hmmu  T.  ffa^haway,  SO  Me.  346,  and  Porter  v.  Bhod,  5  Pick.  54, 
were  decided  substantially  on  the  same  ground  as  Harper  v^  Fair- 
ky,  suprd:  Whipple  y.  Btackingt07i,  97  Mass.  476,  was  decided 
chiefly  upon  the  statutes  of  Massachusetts,  essentially  different 
from  the  English  statute  of  limitations  or  the  statute  of  this  State, 
and  upon  the  effect  of  a  payment  upon  a  collateral  security  col> 
ieeted  by  the  debtor  as  the  agent  of  .the  creditor  and  paid  to  hinu 
The  case  is  clearly  distinguishable  in  its  facts  from  the  present^ 
adde  from  the  construction  and  effect  given  to  the  statutes  under 
which  the  question  arose.  Betts  &  Gkiy  were  not  the  agents  of  the 
plaintiff  in  paying  their  debt,  and  no  implication  arises  from  such 
payment  of  an  acknowledgment  by  the  defendant  of  the  existence 
of  the  debt  for  which  this  action  is  brought,  and  no  promise  by  the 
defendant  can  be  implied  therefrom.  We  are  not  called  upon  to 
decide  what  would  be  the  effect  of  payment  by  a  debtor  of  one 
indebted,  made  at  the  special  request  of  the  latter.  Circumstances 
might  be  such  that  the  payment  might  be  deemed  the  act  of  the 
original  debtor.  But  such  is  not  the  case  where  a  bill  or  note  is 
ti-ansferred  on  account  of  a  debt,  either  as  collateral  to  it  or  a  con- 
ditional payment  of  it  The  transfer  of  an  obligation  does  nok 
constitute  the  obligor  the  agent  of  the  transferor. 

The  order  must  be  affirmed  and  judgment  absolute  for  defend- 
ant 

Alloononr*  j 

Judgment  affirmed. 


awAf«a^  appellant^  T.  The  Railway  Passbkoeb  AssUBAStni 

Company. 

m  N.  Y.  441.) 

Lifi  imurance — Condition  in  pdioff. 

A  poBaj  of  life  iMMinuioe  was  oonditiooed  to  be  void  if  death  should  oooar 
*"  while  the  iaaored  wu  or  in  consequence  of  his  having  been  under  the  in- 
fluence of  intoxicating  drink.*'  Hdd^  that  if  the  insured  was  under  thtt 
influence  of  intoxicating  drink  when  he  died  the  policy  was  avoided  wjbA 
that  it  was  immaterial  whetlier  or  not  the  drunkennem  was  the  oauae  pfOB- 
imate  or  remote  of  the  death. 
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ACTION  to  recover  the  amount  of  an  accident  insurance  policy 
issued  by  the  defendant  in  favor  of  one  Wesley  Shader. 

After  the  policy  was  issued  »Shader  dined  with  a  friend.  During 
the  dinner  he  and  his  friend  were  talking  about  shooting.  Shader 
said  his  friend  '*  could  not  shoot  a  frog;"  the  latter  responded  that 
he  **  could  shoot  his  (Shadei^'s)  ear."  The  latter  told  him  he  might 
try  "  for  ten  cents."  He  did  try  and  killed  Shader.  Both  men 
were  under  the  influence  of  intoxicating  drinks  at  the  time. 

The  condition  of  the  policyis  stated  in  the  opinion  of  the  court. 

The  judge  charged  the  jury  among  other  things,  as  follows :  "The 
question  was  not  simply  whether  he  was  under  the  influence  of  in- 
toxicating liquors  at  the  time,  but  it  is  whether  the  injury  occur- 
red in  consequence  of  that  The  question  was,  was  the  injury  the 
natural  and  reasonable  result  of  his  being  in  that  condition  ?  * 
*  *  It  is  not  enough  to  And  that  he  was  under  the  influence  of 
intoxicating  drinks  at  the  time.  You  are  to  find  that  the  injury  he 
received  was  the  natural  and  proximate  result  of  that  condition. 
You  are  to  see  the  connecting  link  between  the  injury  and  the  con- 
dition he  was  in."  To  which  the  defendant's  counsel  dulvex- 
ceptod. 

Said  counsel  asked  the  court  to  charge,  among  other  things,  that 
"  if,  at  the  time  Shader  was  shot,  he  was  under  the  influence  of 
intoxicating  drinks,  the  plaintiff  could  not  recover,  and  this  is  so, 
whether  the  influence  of  the  liquor  occasioned  the  discharge  of  the 
pistol  or  not."  The  court  refused  so  to  charge,  and  defendant's 
counsel  duly  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  and  the  judgment 
thereon  was  reversed  by  the  General  Term  of  the  Supreme  Court. 
See  5  T.  &  C.  643;  3  Hun,  424. 

J.  B,  Adarriy  for  appellant.  Defendant  was  liable,  if  the  injury 
to  plaintiff's  intestate  was  not  the  natural  cause  and  reasonable 
result  of  his  being  intoxicated,  notwithstanding  the  provisions  of 
the  policy.  Bradley  v.  Mutual  Benefit  Ins.  Co,,  46  N.  Y.  422;  Welt^ 
V.  Connecticut  Mutual  Life  his.  Co.,  48  id.  34. 

Geo.  R  Danforth,  for  respondent  If  the  deceased  was  intoxi- 
cated when  the  injury  occurred,  no  question  can  be  made  whether 
non-compliance  with  the  condition  of  the  policy  affected  the  risk, 
or  whether  this  condition  was  reasonable  or  not.  Savage  v.  How. 
Ins.  Co.,  52  N.  Y.  502;  Southcoinbe  v.  Merrinian,  Car.  &  M.  286. 
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MiLLEA,  J.  The  question  arising  directly  upon  this  appeal 
relates  to  the  charge  of  the  judge  and  to  his  refusal  to  charge  as 
requested  by  the  counsel  for  the  defendant.  The  policy  provided 
that:  ''  No  claim  shall  be  made  under  this  policy  where  the  death 
or  injury  may  have  happened  while  the  insured  was,  or  in  conse- 
qaenee  of  his  having  been,  under  the  influence  of  intoxicating 
drinks."  The  judge  in  his  charge  to  the  jury  stated  that  the  ques- 
tion was  not  simply  whether  the  deceased  was  under  the  influence 
of  intoxicating  liquors  at  the  time,  but  it  was  whether  the  injury 
occurred  in  consequence  of  that,  and  it  was  the  natural  and  rea- 
sonable result  of  his  being  in  that  condition;  and  he  charged,  in 
substance,  that  if  the  injury  happened  in  consequence  of  his  being 
under  the  influence  of  intoxicating  liquors,  the  plaintiff  could  not 
recover.  The  court  was  requested  to  charge  that^  if  at  the  time 
Shader  was  shot  he  was  under  the  influence  of  intoxicating  drinks, 
the  plaintiff  could  not  recover;  and  this  was  so  whether  the  influ- 
ence of  the  liquor  occasioned  the  discharge  of  the  pistol  or  not. 
This  was  declined.  Exceptions  were  duly  taken  to  the  portion  of 
the  charge  made  and  the  refusal  to  charge. 

The  first  inqiiiry  which  presents  itself  to  our  consideration  is 
the  construction  to  be  placed  upon  the  proviso  referred  to.  An 
exact  and  accurate  interpretation  of  the  language  employed  mani- 
festly conveys  the  idea  that  it  was  intended  to  comprehend  all 
cases  where  injury  or  death  might  happen  while  the  assured  was 
under  the  influence  of  intoxicating  drinks,  as  well  as  such  as 
might  occur  by  reason  of  the  use  thereof.  As  to  the  first  class  of 
cases  stated  in  the  proviso,  the  words  imply  that  it  is  not  required 
that  the  use  of  intoxicating  drinks  should  be  the  moving  cause  in 
producing  the  injury  or  death,  and  quite  sufficient  to  avoid  a  lia- 
bility that  the  person  in  whose  favor  the  policy  was  issued  was 
under  the  influence  of  such  stimulants,  without  regard  to  the  effect 
which  might  result  from  such  a  condition.  The  limitation  in  the 
policy  related  to  the  condition  of  the  insured,  not  to  the  cause  which 
might  produce  his  death.  And  here  lies  the  distinction  which  is  to 
be  drawn  in  its  construction,  for,  by  any  other  or  different  inter- 
pretation, the  words  used  would  not  only  be  unnecessary  but  mean- 
ingless and  without  point.  As  the  policy  was  rendered  void  if 
the  assured  was  injured  or  killed  while  under  the  influence  of  intox- 
icating drinks,  it  was  not  essential,  to  work  a  forfeiture,  that  injury 
or  death  should  occur  in  consequence  of  the  use  of  the  same. 


i 


68  NEW  YORK, 


Sluuler  V.  The  Railway  Passenger  Aasuraooe  Oonpanjr. 


As  to  the  second  class  of  cases  the  policy  was  designed  to  pro- 
vide for  the  possible  contingency  which  might  arise  after  the 
influence  of  intoxicating  liquors  had  ceased  to  operate  directly^ 
and  the  subsequent  effects  produced  thereby  in  conaequenoe  of  the 
previous  use  thereof.  The  intention,  evidently,  was  to  limit  the 
liability  of  the  company  by  the  contract  with  the  assured,  and  not 
to  incur  any  responsibility  when  the  injury  oocurred  while  the 
assured  was  directly  under  the  influence,  or  where  the  result  was 
remotely  produced  by  intoxicating  drinks.  Accidental  policies  are 
issued  principally  to  travelers  or  persons  exposed  to  unusual  peril 
and  danger,  and  the  risk  in  such  cases  being  extremely  hazardous 
it  is  by  no  means  unreasonable  that  the  insurer  should  require  that 
the  assured  should  be  under  no  exciting  influence  which  may  affect 
his  self-possession  or  judgment,  or  seriously  interfere  with  the  free, 
full  and  deliberate  exercise  of  his  faculties  in  protecting  himself 
from  accident  or  harm.  It  follows  that  the  proposition  laid  down 
by  the  judge  was  erroneous;  and  he  also  erred  in  refusing  to 
chaise  as  requested. 

We  are  referred  to  the  case  of  Bradley  v.  The  Mutual  Benefit  Life 
Insurance  Company^  45  N.  Y.  422 ;  S.  C,  7  Am.  Rep.  1 15,  as  an  author- 
ity adverse  to  the  views  expressed;  but  we  think  it  does  not  support 
the  doctrine  contended  for,  and  is  not  in  point  The  policy  in  that 
case  contained  a  proviso  that  in  case  the  insured  should  die  ^*  in  the 
known  violation  of  any  law  of  the  State  he  is  permitted  to  visit, 
the  policy  shall  be  void."  It  was  held,  that  to  justify  the  court  in 
taking  from  the  jury  the  question  whether  the  deceased  came  to 
his  death  in  a  manner  covered  by  this  clause,  that  whatever  be  the 
nature  of  the  violation  of  law  claimed  as  avoiding  the  policy,  the 
death  must  clearly  appear  to  have  been  the  natural  and  legitimate 
consequence  of  such  violation.  It  was  evident  from  the  proviso 
XM)ntained  in  the  policy  in  the  case  cited,  that  a  relation  must  exist 
between  the  violation  of  law  and  the  cause  of  the  death,  for  any 
other  construction  would  be  unwarranted  and  clearly  beyond  the 
meaning  of  the  policy.  It  is  also  manifest  from  the  phraseology 
employed,  that  no  liability  was  incurred  if  the  assured  was  engaged 
in  the  violation  of  law  unless  such  violation  had  some  connection 
with  the  cause  of  his  death.  If  the  provision  had  been  that  if  the 
assured  should  die  while  engaged  in  the  violation  of  any  law,  there 
would  be  some  ground  for  claiming  that  there  was  an  analogy  be- 
tween the  two  cases;  although,  even  then,  it  might  be  questioned 
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whether  guch  a  condition  was  applicable  to  all  cases  of  a  yiolation 
of  law.  In  the  case  at  bar  the  proviso  is  absolute,  direct  and  une- 
qniYocal,  and  the  circnmstances  are  entirely  different;  besides, 
there  are  strong  and  unanswerable  reasons  which  do  not  apply  in 
{he  case  cited,  for  the  insertion  of  such  a  clause  in  a  policy  of  this 
kind,  for  the  purpose  of  protecting  the  company  from  the  reckless 
'and  improvident  acts  and  conduct  of  the  insured,  which  may  have 
been  induced  by  the  improper  use  of  intoxicating  drinks.  The 
decision  in  the  case  cited  was  made  in  view  of  the  circumstances 
presented  and  with  reference  to  the  language  employed,  and  upon 
no  fair  interpretation  can  it  be  considered  as  controlling  in  the 
case  at  bar.  Nor  does  the  case  of  WeUs  v.  The  Connecticut  Mutual 
Life  Insurance  Company,  48  N,  Y.  34;  S.  C,  8  Am.  Rep.  618, 
affect  the  case  now  considered.  It  was  properly  held  in  that  case 
that  an  employment  by  military  authority  in  building  a  railroad 
bridge  was  not  within  the  prohibition  of  the  policy,  forfeiting  the 
same,  if  the  assured  should  enter  into  any  military  or  naval  service 
without  the  consent  of  the  company.  This  principle  can  have  no 
application  where  the  prohibition  is  in  express  terms  against  an  act 
or  conduct  which  may  directly  tend  to  produce  death  or  an  injury, 
and  which,  beyond  question,  seriously  affects  and  increases  the  risk 
of  the  insurer. 

As  the  judge  erred  upon  the  trial,  the  judgment  was  properly 
reTersed  and  a  new  trial  granted. 

The  order  must  be  afiSrmed  and  judgment  absolute  ordered  for 
the  defendant,  with  costs. 

All  concur. 

Order  affirmed^  and  judgment  accordingly. 


EveusH  ▼.  Thb  Djslawabs  axd  Hudsoh  Oajtal  Ooxpajty, 

appellant. 

(66  N.  Y.  tfi.) 

Omrrier  --mkim  pa»ung&r  may  ruUt  MgnUtumfr^m  rai^^ 

Wktte  a  paflflenger  on  a  lallroad  car  baa  paid  his  fare  and  is  lawfaUy  upon  the 
tnun,  be  has  a  right  to  resist  any  attempt  of  the  train  men  to  remove  him, 
and  if  he  rwAsta  to  oncb  an  extent  that  extraordinary  foree  la  neoeaoaiy  to 
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remove  him,  and  he  is  thereby  injured,  his  resistance  will  not  pievent 
his  recovering  damages  therefor. 

ACTION  to  recover  damages  for  injuries  caused  to  plaintiff  by 
the  wrongful  act  of  defendant's  agent  in  forcibly  expelling 
plaintiff  from  a  car  on  defendant's  railroad. 

Plaintiff  took  passage  on  one  of  defendant's  trains  at  Bingham-, 
ton  for  Port  Crane,  and  his  evidence  tended  to  show  that  he  paid 
his  fare.  The  conductor  svsked  him  for  it  again,  was  informed  by 
plaintiff  that  he  had  paid  it,  but  insisted  that  unless  it  was  paid  he 
would  put  plaintiff  off,  and  the  latter  refusing  to  pay,  rang  the  bell 
for  the  train  to  stop,  and  forcibly  ejected  plaintiff  from  the  train, 
the  latter  resisting.  There  was '  some  evidence  also  that  when  the 
conductor  commenced  to  remove  plaintiff  from  the  car  it  had  not  en- 
tirely stopped. 

^The  defendant's  counsel  requested  the  court  to  charge  that,  eveiL 
if  the  jury  find  that  the  plaintiff  had  paid  his  fare,  and  the  con- 
ductor had  no  right  to  remove  him  from  the  car,  if  he  resisted  to 
such  an  extent  that  extraordinary  force  became  necessary  to  remove 
him,  and  he  was  injured  thereby,  he  cannot  recover  for  such  injury; 
to  which  the  court  responded  as  follows  :  '^  I  think  this  is  the  law  : 
If  he  was  lawfully  there  he  had  a  right  to  resist  the  conductor  in 
removing  him  from  the  car,  and  the  resistance  that  he  made  cannot 
be  made  against  him.''      Defendant's  counsel  duly  excepted. 

Defendant's  counsel  further  requested  the  court  to  charge  that 
if  the  jury  find  that  the  plaintiff  resisted  when  being  put  off  the 
train  more  than  was  necessary  to  protect  his  legal  rights,  and  to 
avail  himself  of  his  legal  remedy  for  breach  of  contract  on  the  part 
of  the  defendant  to  carry  him  to  Port  Crane,  and  he  is  thereby 
injured,  he  cannot  recover  for  such  injury.  The  court  refused  so 
to  charge,  and  the  defendant's  counsel  duly  excepted.  The  jury 
returned  a  verdict  for  the  plaintiff. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at  (General 
Term,  where  a  judgment  was  ordered  on  the  verdict,  and  defend- 
ant appealed. 

J.  0.  Runkle,  for  appellant.  It  was  error  to  exclude  evidence 
offered  by  defendant  to  show  plaintiff's  motives  by  similar  acts  as 
bearing  upon  the  question  whether  he  had  paid  liis  fare.  Gary  r. 
HotaUing,  1  Hill,  311 ;  1  C.  &  H.  ed.  Phil.  Ev.,  note  333,  p.  453 ; 
HaU  V.  Naylor,  18  N.  Y.  688 ;  Jackson  v.  Timmerman,  18 
Wend.   299  ;    Meyer  v.    Ooedel,   31  How.  456  ;  Benham  v.  Gary, 
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11  Wend.  83;  Hubbard  v.  Briggs,  31  N.  Y.  518.  Plain- 
tiff had  no  right  to  resort  to  force  to  compel  the  perform- 
ance of  a  contract  made  with  him  by  another.  Tovmsend  v. 
.\:  Y,  C.  and  H,  R.  R.  R.  Co,,  56  N.  Y.  301 ;  Elliott  v.  Brown,  2  Wend. 
497.  Defendant  was  not  liable  for  the  action  of  its  conductor. 
Bihbard  v.  K  T.  and  E,  R.  Co.,  15  N.  Y.  455  ;  Weed  \.  Pan- 
atna  R.  R.  Co.,  17  id.  362  ;  De  Camp  v.  M.  and  M.  R.  R.  Co,,  12 
Iowa,  348  ;  Alger  v.  M.  and  M.  R.  Co,,  10  id.  268  ;  III  C,  R, 
R.  Co.  V.  Downey,  18  111.  259  ;  Isaacs  v.  Tliird  Avenue  II.  R.  Co., 
47  N.  Y.  122,  128  ;  Crocker  v.  N.  L.  W.  and  P.  R.  R.  Co.,  24  Conn. 
265  ;  Thames  Steamboat  Co.  v.  Housatonic  R.  R.  Co.,  id.  40. 

0.  W.  Chapman,  for  respondent.  Plaintiff  having  paid  his  fare 
in  the  manner  reqaii*ed  by  defendant,  and  complied  with  all 
its  rules  and  regulations,  had  a  right  to  resist  being  put  off  the 
train.  Putnam  v.  B.  and  Seventh  Avenue  R.  R.  Co.,  55  N.  Y. 
108, 114  ;  Hibbard  v.  N.  Y.  <&  E.  R.  Co.,  15  id.  455  ;  Townsend  t. 
N.  Y.  C.  and  H.R.  R.  R.  Co.,  56  id.  295  •  Biggins  v.  W.  TpJce,  and 
R.  R.  Cb., 46  id.  23  ;  Sanford  v.  Eighth  Avenue  R.  R.  Co.,  23  id.  343. 

Miller,  J.  From  the  finding  of  the  jury  upon  the  trial,  at  the 
Circuit,  we  are  authorized  to  assume  that  the  plaintiff  had  paid 
his  fare  and  was  rightfully  upon  the  train  when  he  was  removed  by 
defendant's  conductor.  This  being  conceded  as  to  the  actual  state 
of  the  case,  the  judge  properly  refused  to  charge  in  accordance 
with  the  request  of  the  defendant's  counsel,  that  even  if  the  con- 
ductor had  no  right  to  remove  the  plaintiff  from  the  cars,  if  he 
resisted  to  such  an  extent  that  extraordinary  force  became  necessary 
to  remove  him,  and  he  was  injured  thereby,  he  could  not  recover 
for  such  injury.  The  judge  was  also  clearly  right  in  charging,  in 
response  to  this  proposition,  that  if  the  plaintiff  was  lawfully  there 
he  had  a  right  to  resist  the  conductor  in  removing  him,  and  his 
resistance  could  not  be  urged  against  his  right  to  recover  damages. 
When  a  conductor  is  in  the  wrong  the  passenger  has  a  right  to  pro- 
tect himself  against  any  attempt  to  remove  him,  and  resistance 
can  lawfully  be  made  to  such  an  extent  as  may  be  essential  to  main- 
tain such  a  right.  Gases  occur  where  circumstances  may  impera- 
tively require  tliat  the  passenger  should  remain  on  the  train  on 
account  of  others  who  may  be  there  in  his  charge,  or  where  it  is 
indispensable  that  he  should  hasten  on  his  journey  without  delay ; 
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and  if  by  reason  of  the  mistaken  judgment  or  wUlfulness  of  the 
oondnotor,  he  could  be  expelled  when  lawfully  there,  serious  injury 
might  follow.  The  law  does  not,  under  such  cireumstanoes,  place  the 
passenger  within  the  power  of  the  conductor  ;  and  when  lawfully 
in  the  cars,  he  is  authorized  to  vindicate  such  right  to  the  full 
extent  which  might  be  required  for  his  protection. 

The  judge  was  also  right  in  refusing  to  charge  the  jury  that  if 
ihey  found  that  the  plaintiff  resisted,  when  being  put  off  the  train, 
more  than  was  necessary  to  protect  his  legal  rights  and  toavail  himself 
of  his  legal  remedy  for  a  breach  of  contract  on  the  part  of  the 
defendant,  and  was  thereby  injured,  he  could  not  recover.  As  the 
plaintiff  was  lawfully  on  the  train,  he  was  clearly  justified  in  re- 
sistance to  the  extent  which  might  be  necessary,  to  prevent  his 
being  ejected.  The  evidence  establishes  that  he  did  not  resist 
enough  to  retain  his  position  on  the  cars  ;  and  it  does  not  distinctly 
appear  that  he  resisted  beyond  what  was  necessary  for  that  purpose, 
or  that  he  received  any  injury  by  resisting.  Under  these  circum- 
stances it  may  be  questionable  whether  the  request  was  applicable. 
If  it  was,  the  charge  covered  sufficiently  the  request  made.  It  may 
also  be  remarked,  that  as  there  was  evidence  to  show  that  the  train 
was  in  motion  at  the  time,  the  law  of  self-preservation  justified 
the  plaintiff  in  repelling  any  attempt  to  eject  him  which  would 
endanger  his  life  or  subject  him  to  great  hazard  and  peril.  Scm^ 
ford  V.  The  Eighth  Avenue  Railroad  Oo.y  23  N.  Y.  343.  The  act  of 
resistance,  under  such  circumstances,  would  be  for  the  protection 
of  his  life  or  from  probable  serious  injury  ;  and  he  was  not  called 
upon  in  such  a  moment  of  extreme  necessity  to  determine,  with 
exact  precision,  whether  he  used  more  force  than  was  required.  It 
is  said  that  this  distinct  point  was  not  taken  by  the  plaintiff  upon 
the  trial.  The  answer  is,  that  the  fact,  if  it  existed,  was  a  part  of 
the  entire  case  and  of  the  evidence  upon  the  trial,  which  properly 
belonged  to  the  consideration  of  the  jury,  and  it  is  not  apparent  how 
or  in  what  manner  the  point  could  be  raised  so  as  to  present  a  quee- 
tion  of  law  and  constitute  a  part  of  the  record.  We  are  referred 
to  the  case  of  Tawnsend  v.  The  New  York  Central  and  Hudeen 
River  RaUroad  Campanyy  56  N.  Y.  295;  &  C,  15  Am.  Bep.  419,  as 
authority  for  the  doctrine  that  no  one  has  a  right  to  resort  to  force 
for  the  performance  of  a  contract  made  with  him  by  another.  In 
that  case  the  passenger  had  surrendered  his  ticket  to  a  conductor  of 
•Dother  train  upon  which  he  had  been  traveling,  and  had  no  lawful 
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right  to  ride  with  a  new  conductor,  who  had  uo  knowledge  that  he 
liad  a  ticket  and  who  was  bound  by  one  of  the  rules  of  the  company 
to  eject  him  if  he  failed  to  show  his  ticket  or  to  pay  his  fare  when  de- 
manded While  the  remarks  in  the  opinion  of  the  learned  judge, 
embracing  the  proposition  referred  to,  might  be  entirely  appropriate 
in  that  case,  it  cannot  be  urged,  upon  any  rational  hypothesis,  that 
they  have  any  application  whatever  where  the  conductor  was  wrong 
and  acted  in  violation  of  law.  In  the  latter  case  tlic  passenger 
eonld  not  be  regarded  as  resorting  to  force  to  enforce  a  conti*act 
vhile  he  was  merely  resisting  an  unauthorized  assault  upon  his 
person  and  an  unjustifiable  invasion  of  his  rights. 

The  request,  as  made,  was  also  liable  to  objection  because  it  as- 
lomed  that  the  resistance  in  part  should  be  limited  to  such  force 
tt  might  be  required  to  enable  the  plaintiff  to  prosecute  the  defend- 
int  for  a  breach  of  the  contract.  A  mere  assertion  of  a  right 
would  be  sufficient  for  such  a  purpose,  without  actual  force,  and 
beDce  the  request  was  clearly  wrong,  and  embraced  too  much.  For 
the  reasons  stated  the  request  to  charge  was  erroneous,  and  prop- 
erly refused. 

Some  other  questions  are  raised  by  the  counsel  for  the  defendant, 
bat  they  are  aufficiently  considered  and  properly  disposed  of  in  the 
qpinioQ  of  the  Gteneral  Term,  and  do  not  require  especial  comment. 

No  error  appearing  in  the  record  before  us,  the  judgment  must 
be  aflBrmedy  with  costs. 

All  concur ;  Axlek,  and  Eabl,  JJ.,  concurring  in  result ;  Foi«- 
GSR  aaid  Akdbbws^  JJ.,  absent. 

Judgment  affirmed. 


AiWin;  a|ipelknt^  ▼.  Thb  Elkiba  Noblbs  Mahufaotubiko 

OOMPAKY. 
(06  N.  Y.  46e.) 

PaienU-^  AeUons  r dating  to—JurUdiction. 

A  State  ecmrt  haa  no  jarisdiction  of  an  action  by  the  owner  of  a  patent  to  re- 
tofnt  eompenoatioii  for  ita  nae  from  one  who  hm»  oaed  it  withont  his  oonsent.* 

•See  Nmth  ▼.  IaOL  S  Am.  Rep.  485;  Pagtw.  Dkikenan,  9  id.  688;  Biwiey  ▼. 
Id.  10;  Btfce  V.  Oomfcart,  17  id.  US. 

VoL  XXm.— 10 
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ACTION  to  recover  compensation  for  the  use  by  defendant  of  an 
invention  on  which  plaintiff  claimed  to  have  letters  patent 

The  complaint  alleged,  in  substance,  that  in  August,  1871,  letters 
patent  were  duly  issued  to  Richard  N.  Watrous  and  W.  W.  Kellogg 
for  an  alleged  new  and  useful  improvement  in  the  constructions  of 
dies  for  forming  the  lips  of  auger  and  auger  bits;  that  in  Septem- 
ber, 1871,  said  Kellogg  duly  assigned  his  interest  in  such  letters 
patent   to   one   George  Worrall,    who   owned  the   same   until  in 
October,   1874,  when   he  assigned   all   his  interest  therein  to  the 
plaintiff  herein;  that  at  or  about  the  time  of  the  granting  of  said 
letters  patent  said  Watrous  made  and  had  some  arrangement  and 
agreement  with  the  defendants  whereby  they  were,  so  far  as  the 
said  Watrous  was  and  is  concerned,  to  have  the  right  to   use  said 
improvement  in  the  manufacture  of  augers,  and  that  the  defend- 
ants have  used  the  same  in  their  business  since  about  the  time  of 
•the  transfer  by  Kellogg  to  Worrall,  and  still  continued  to  use  the 
same  and  have  derived  benefits  from  the  use  of  the* same;  that  said 
arrangement  and  agreement  between  said  Watrous  and  the  defend- 
ants had  reference  only  to  the  rights  and  interests  of  said  Watrous; 
that  before  the  commencement  of  this  action  the  plaintiff  requested 
the  defendants  to  ticcount  to  him  for  the  use  of  said  improvement^ 
and  pay  over  whatever  sum  was  due  to  the  plaintiff  by  reason  of 
the  use  thereof  as  aforesaid,  ''  as  tenant  in  common  of  said  im- 
provement and  letters,^'  which  the  defendants  refused  to  do,  and  as 
relief  asks  that  the  defendants  pay  to  the  plaintiff  one-half  of  the 
value  of  the  use  of  such  improvement  and  for  an  accounting. 

The  defendants  demurred  upon  two  grounds:  First,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  second,  that  the  court  had  no  jurisdiction  of  the  subject  of 
the  action. 

The  demurrer  was  sustained,  and  that  decision  was  affirmed  at 
Oeneral  Term. 

E.  P.  Harty  for  appellant. 

S.  Dexter f  for  respondent 

ALLEiiTy  J.  The  plaintiff  does  not  claim  to  recover  of  the  defend- 
ant for  the  use  of  the  patent  right  and  the  patented  inyentLon 
referred  to  in  the  complaint,  by  virtue  of  any  contract,  express  or 
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implied,  or  any  agreement  by  the  defendant  to  pay  the  plaintiff 
any  compensation  or  royalty  for  the  right  to  use  the  same.  In 
substance  the  allegations  of  the  complaint  are  of  a  use  of  the 
patented  invention  by  the  defendant  without  the  consent  of,  or 
any  license  or  permission  by,  the  plaintiff.  The  arrangement  and 
agreement  between  Watrous,  the  owner  of  the  patent  in  common 
with  the  plaintiff  and  the  defendant,  is  not  set  out  in  the  com- 
plaint, or  its  terms  disclosed.  It  does  noc  appear  from  any  allega- 
tion, and  was  not  claimed  by  the  counsel  for  the  appellant,  that 
the  latter  is  entitled  to  compensation  from  the  defendant  by  the 
terms  of  that  arrangement  and  agreement.  No  claim  is  asserted 
under  it  The  plaintiff's  claim  rests  wholly  upon  the  rights  con- 
ferred by  law  upon  him  as  an  owner  of  an  undivided  interest  in  the 
patent,  to  recover  compensation  for  its  use  to  the  extent  of  his 
interest,  from  one  using  it  without  his  permission. 

The  action  thus  stated  is  simply  an  action  for  an  infringement 
ot  the  patent  and  for  damages,  the  plaintiff  waiving  the  tort  and 
seeking  for  an  accounting  and  tq  recover  as  upon  a  quantum 
meruit.  Whatever  may  be  his  legal  rights,  they  are  not  varied  by 
a  change  in  the  form  of  action,  and  do  not  depend  upon  contract, 
but  arise  under  the  patent  right  laws  of  the  United  States,  of  which 
the  United  States  courts  have  exclusive  jurisdiction.  R.  S.  U.  S., 
§  711;  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N.  Y.  119;  S.  C,  15  Am. 
Eep.  470  ;  Dudley  v.  Mayhew,  3  id.  9.  The  first  cause  of  demurrer, 
to  wit,  that  the  court  has  no  jurisdiction  of  the  subject  of  the 
action,  is  well  assigned,  and  entitles  the  defendant  to  an  affirmance 
of  the  judgment. 

But,  if  we  pass  that  question,  the  demurrer  was  properly  sus- 
tained by  the  court  below,  for  the  reason  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

[The  court  here  considered  the  question  of  pleading,  and  con- 
tinued.] 

r  incline  to  the  opinion  that  the  plaintiff  has  not,  by  his  com- 
plaint, made  a  cause  of  action  entitling  him  to  relief  in  any  court ; 
but  I  prefer  to  rest  the  judgment  on  a  want  of  jurisdiction  in  the 
State  coarts  over  the  subject-matter  of  the  action.  State  courts 
will  entertain  jurisdiction  of  actions  upon  contract  and  other  actions 
in  which  patent  rights  come  in  question  collaterally.  MiddUbrooh 
T.  Broadbent,  47  N.  Y.  443;  S.  C,  7  Am.  Rep.  457;  Beebe  v.  McKenzie, 
id.  662.     But  here  the  action  is  directly  for  a  violation  of  rights  oon- 
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ferred  by  the  patent  laws  of  the  United  States,  and  depraidfl 
entirely  upon  the  effect  to  be  given  to  those  laws  and  the  relatioii 
established  by  them  between  tenants  in  common  of  patents,  and 
the  resulting  legal  rights  of  joint  owners  of  patents  between  them- 
selves and  between  one  or  more  of  several  owners  in  common  and 
third  persons,  and  does  directly  arise  ''under  the  patent  right 
laws."  These  laws,  and  not  the  convention  and  agreement  of  the 
parties,  are  the  foundation  of  the  action.  The  defendant  has  not, 
by  his  acts  or  by  any  agreement  with  the  plaintiff,  recognized  the 
validity  of  the  patent  or  of  any  title  of  the  plaintiff  thereto,  and  is 
not  estopped  from  contesting  both. 

For  the  reason  last  stated  the  judgment  must  be  affirmed. 

All  concur,  except  Miller,  J.,  not  voting;  Rapallo,  J.,  con- 
curring, on  ground  of  insufficiency  of  complaint;  Folgsb  and 
Andrews,  JJ.,  absent, 

Judgvient  affirmed. 


AuiXAjrDSR  V.  OsRMAKiA  FiRE  INSURANCE  GoKPANY,  appellant. 

(66  N.  Y.  464.) 

Fire  itwarance  —  Warranty  —  Occupation  of  premises. 

A  policy  of  fire  insurance  was  issued  by  defendant  "  on  his  two-story  and  ex- 
tension frame  building  occupied  as  a  dwelling."  ffeldy  tliat  the  clause  was 
a  warranty,  and  that  the  policy  was  void  if  tlie  bouse  was  not  at  the  time 
occupied  as  a  dwelling.    (See  note,  p.  79.) 

ACTION  on  a  policy  of  insurance  against  fire  on  plaintiff's  ''two- 
story  and  extension  frame  shingle-roof  building,  occupied  as 
dwelling,  situate,"  etc.  When  the  policy  was  issued  the  house  was 
unoccupied.  The  application  was  filled  up  by  tlic  local  agent  of 
the  defendant  in  the  town  where  the  house  was  situated,  who  was 
familiar  with  the  premises  and  knew  that  they  wci*e  vacant  The 
policy  provided  as  follows:  ''  It  is  part  of  this  contract  that  any 
person  other  than  the  assured  who  may  have  procured  tliis  insur- 
ance to  be  taken  by  this  company  shall  be  deemed  to  be  the  agent 
of  the  assured  named  in  the  policy,  and  not  of  this  company  under 
any  circumstances  whatever,  or  in  any  transaction  relating  to 
insurance. 
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Upon  the  trial  at  the  close  of  plaintiffs  eyidence,  defendant's 
counsel  moved  to  dismiss  the  complaint  upon  the  following 
grounds  :  **  Fiidt  That  it  is  apparent  from  the  evidence  in  the 
ease  that  if  the  minds  of  the  parties  met  at  all  they  met  in  this 
contract,  which  is  in  evidence,  in  writing,  before  the  court  and 
jury,  and  by  the  terms  and  conditions  of  that  contract  included  in 
the  papers  in  proof,  the  policy  is  void.  Second.  The  occupation 
was  a  warranty  by  the  insurer,  and  non-occupation  a  breach  of  it, 
and  avoided  the  policy.  Third.  The  plaintiff  bringing  the  action 
on  tliis  contract  seeks  to  affirm  it  in  part.  He  cannot  do  so.  He 
must  stand  or  fall  by  the  entire  contract,  and  by  its  terms  he  must 
fall."    The  court  denied  the  motion,  and  defendant  excepted. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  amount 
of  the  loss,  subject  to  the  opinion  of  the  court  at  the  General 
Term.  The  latter  affirmed  the  judgment,  and  the  defendant  ap- 
pealed. 

B.  C.  Cheiwoody  for  appellant. 

/.  L.  Smith,  for  respondent.  Brewster  was  defendant's  agent. 
Bodine  v.  ^.  F.  Ins.  Co.,  61  N.  Y.  117;  Flanders  on  F.  Ins.  166, 
167;  Beehe  v.  Harif.  MuL  Lis.  Co.,  25  Conn.  51;  Rowley  v.  Empire 
Ins.  Co.  36  N.  Y.  550;  Pitney  v.  0.  F.  Ins.  Co.,  61  Barb.  335,  344. 
There  was  no  misrepresentation  or  breach  of  warranty.  O^Neil  v, 
B%f.  F.  Ins.  Co.,  3  N.  Y.  124;  Flanders  on  Ins.  257;  Reynolds  v. 
Cbm.  F.  Ins.  Co.,  47  N.  Y.  597;  Bowman  v.  Ag.  Ins.  Co.,  2  T.  &  C. 
^1;  Owens  v.  ffol.  Pur.  Ins.  Co.,  56  N.  Y.  665;  Cumb.  Vol.  M.  Prot. 
Co.,  8  P.  F.  Smith,  419.  Knowledge  of  the  agent  that  the  building 
was  unoccupied  was  knowledge  of  defendant  Ames  v.  N.  Y.  Un. 
Ins.  Co.,  14  N.  Y.  263;  Flanders  on  Ins.  303.  Defendant  is  estopped 
by  this  knowledge  of  its  agent  from  setting  up  that  the  building  was 
vacant  Flanders  on  Ins.  167,181-188;  Plumb  \.Cat.  Ins.  Co.,  18  N.Y. 
Y.  392;  36  id.  550;  ComI>s  v.  Han.  Savgs.  <&  his.  Co.,  43  Mo.  148; 
PeopWs  Ins.  Co.  v,  Spencer,  3  P.  F.  Smith,  353;  Meadowcraft  v- 
Standard  F.  Ins.  Co.,  11  id.  91;  Beal  v.  Park  F.  Ins,  Co.,  16  Wis. 
241;  Owens  v.  Hoi.  Pur.  Ins.  Co.,  1  T.  &  0.  285,  287;  Cone  v. 
Niag.  Ins.  Co.,  3  id.  33;  Boos  v.  World  Mut.  L.  Ins.  Co.,  6  id.  364; 
61  Barb.  479. 

Bapalix),  J.    The  three  points  niade  by  the  connsel  for  the  do* 
fendant^  on  the  motion  to  dismiss  the  complaint,  embrace,  in  sub* 


I 


78  NEW  YOEK, 


Alexander  v.  Oermania  Fire  Insoranoe  CJompany. 


stance^  but  one  proposition,  viz. :  That  the  plaintiff,  in  his  contract 
with  the  defendant,  warranted  that  the  building  insured  was  occu- 
pied as  a  dwelling,  and  that  the  breach  of  this  warranty  avoided 
the  policy.     , 

By  the  terms  of  the  policy  the  defendant  insured  the  plaintiff 
against  loss,  etc.,  ''on  his  two-story  and  extension  frame,  shingle- 
roof  building,  occupied  as  dwelling,  situate,"  etc. 

This  was  clearly  a  warranty  that  the  building  was,  at  the  time 
of  the  insurance,  occupied  as  a  dwelling.  The  description  and 
location  of  the  building  were  fully  set  forth.  The  statement  that 
it  was  occupied  as  a  dwelling  was  not  necessary  for  its  identifica- 
tion, and  could  have  been  inserted  for  no  other  purpose  than  as  a 
statement  of  a  fact  relating  to  the  risk.  The  case  of  Wall  v.  The 
East  River  Mutual  Insttrance  Company y  7  N.  Y.  370,  is  in  point 
upon  this  question.  That  case  adopts  the  definition  of  a  warranty 
contained  in  13  Connecticut,  544,  viz.:  That  ''any  statement  or 
description  on  the  face  of  the  policy,  which  relates  to  the  risk,  is  a 
warranty,"  and  holds  that  the  same  rule  which  prevails  as  to  ma- 
rine policies  is  applicable  to  fire  policies.  It  was  there  decided  that 
where  a  policy  covering  a  rope-maker's  stock,  described  it  as  con- 
tained in  a  brick  building,  with  tin  roof,  occupied  as  a  storehouse^ 
and  about  forty-two  feet  distant  from  the  ropewalk,  etc.,  the  state- 
ment that  the  building  was  occupied  as  a  storehouse  was  a  warranty. 

That  case  was  followed  in  Parmelee  v.  Hoffman  Fire  Insurance 
Company,  64  N.  Y.  193,  where  a  building  was  described  in  the 
policy  as  being  occupied  by  the  assured,  and  it  was  held  that  this 
was  a  warranty.  1'he  present  case  clearly  shows  that  the  state- 
ment as  to  the  occupancy  of  the  building  related  to  the  risk,  for 
the  policy  provides  that  if  the  premises  become  vacant  and  unoc- 
cupied the  policy  shall  become  void. 

This  view  of  the  case  renders  it  unnecessary  to  determine  whether 
the  statement  as  to  occupation  contained  in  the  application  was  a 
warranty.  There  would  be  a  difficulty  in  so  holding,  for  the  rea- 
son that  it  does  not  appear  in  the  case  that  the  application  was 
referred  to  in  the  policy  or  made  part  of  it.  See  Owens  v.  Hollaful 
Purchase  Co.,  56  N.  Y.  565. 

The  plaintiff  claims  that  the  knowledge  of  Brewster,  the  agent 
who  procured  the  insurance,  that  the  house  was  unoccupied, 
destroys  the  effect  of  this  warranty.  Assuming  that  Brewster  was 
the  agent  of  the  company  for  the  purpose  of  taking  the  applica- 
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tion  for  the  policy,  his  knowledge  of  the  falsity  of  a  warranty  in 
terms  contained  in  the  policy  could  hardly  affect  the  validity  of 
the  warranty.  Chase  v.  Hamilton  Insurance  Company,  20  N.  Y. 
52,  56.  Such  a  case  would  not  fall  within  the  principle  of  Rowley 
T.  Tlie  Empire  Insurance  Company,  36  N.  Y.  550, 

Bat  the  policy  now  in  question  contains  an  express  agreement, 
that  any  person  other  than  the  assured  who  may  have  procured  the 
insurance  to  be  taken  by  the  company  shall  be  deemed  to  be  the 
agent  of  the  assured,  and  not  of  the  company  under  any  circum- 
stances whatever,  or  in  any  tl'ansaction  relating  to  the  insurance. 
In  Rohrback  v.  The  Oermania  Insurance  Company^  62  N.  Y.  47; 
8.  C,  i  Am.  Bep.  451,  this  court  decided  that  this  clause  was 
operative  and  precluded  the  assured  from  claiming  that  the  com- 
pany was  bound  by  the  knowledge  of  a  similar  agent  through  whom 
a  policy  had  been  procured. 

It  is  conceded  that  the  house  was  vacant  and  unoccupied  at  the 
time  of  effecting  the  insurance,  and  so  continued  up  to  the  time 
of  the  fire.  This  was  a  breach  of  the  warranty,  which,  according 
to  well-settled  rules  of  law,  avoided  the  policy. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  ooncar,  except  Chubch,  G.  J.,  and  Miller,  J.,  not  voting. 

Judgment  reversed. 

NoTB  BT  THB  RxpORTEB.— What  constitntes  oooupancj,  see  Ashuiorth  v. 
AiOderr'  Jtfiit  Ins,  Co,,  IT  Am.  Bep.  117.  8.  0.,  112  Mass.  422;  Keith  v.  Quincy 
MvL  Jtit.'Oa,  10  AUen,  22S;  WhUney  v.  Black  River  Ins.  Co.,  9  Hun,  89.  See, 
alio,  Wuttmany.  City  FireJns.  Co.,  15  Wis.  138;  Am.  Ins.  Co.  v.  PaddUfieUi, 
79 m.  107;  Harford  Fire  Ins.  Co.  v.  TFote^  54  Dl.  164;  8.  C,  5  Am.  Rep.  115; 
FrankUn  Savinys  Co.  v.  Central  Ins.  Co.,  119  Mass.  240;  Sleeper  v.  Ins.  Co.,  56 
K.  H.  401. 

afaoply  dewribing  the  building  insared  as  a  "  dweUing,"  does  not  imply  that 
ttjsooeiipied.    MiU  ▼.  Sibemia  Ins.  Co.,  10  Hau»  2S. 
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Baksb  y.  Dbake,  appellant. 

(WN.  T.sia.) 
Broker — Evidence — Dam^gee, 

0 

The  reUtion  of  broker  and  castomer,  under  the  ordinaij  eontract  for  a  speeu- 
UfeiTe  porchase  of  stock,  is  that  of  pledgee  and  pledgor. 

A  sale  of  the  stock  bj  the  broker  under  such  contract,  without  notice  to  the 
customer  of  the  time  and  place  of  sale,  is  a  oonTersion. 

Oral  proof  of  the  usage  of  brokers  in  such  cases  is  not  admissible  to  add  to  or 
make  part  of  the  contract. 

The  parties  to  the  contract,  howeyer,  may  provide  therein  for  any  manner  of 
disposing  of  the  pledge  to  satisfy  the  claim  upon  it,  which  is  not  in  conti»- 
Tention  of  a  statute,  against  public  policy,  or  fraudulent. 

Plaintiff  employed  defendants  to  purchase  stocks  for  him  upon  a  nutrgin,  1m 
agreeing  that  all  transactions  in  stocks  should  be  in  erery  way  subject  to 
the  usages  of  defendants'  office.  In  an  action  for  an  alleged  conversion  by  a 
sale,  without  notice,  of  stocks  purchased,  defendants  offered  to  prore  that  it 
was  the  custom  of  their  office  to  sell  on  account  of  failure  to  furnish  snill- 
dent  margin  at  ftxe  stock  ezchaiige  without  giving  notice  to  the  cuatonMir  of 
the  time  and  place  of  sale.    This  offer  was  rejected.    Held,  error. 

Upon  the  question  of  damages  the  court  charged  the  jury,  in  substance,  thai 
if  the  right  of  action  was  established  plaintiff  was  entitled  to  recover  what 
it  would  have  cost  him  to  replace  the  stocks  on  »  day  within  a  reasonah&o 
time  after  the  sale,  deducting  the  sum  due  to  the  defendants.  Heid^  no 
error.* 

ACTION  for  an  alleged  conversion  by  defendant  of  500  ahares 
of  the  stock  of  the  Chicago  and  Alton  Bailroad  Oompany. 

Plaintiff,  through  one  IT.  F.  Rogers,  who  acted  as  his  agent,  em* 
ployed  the  defendants,  who  were  doing  business  as  stock '  brokers 
in  the  city  of  New  York,  under  the  firm  name  of  Drake  Brothei-s, 
to  make  speculative  purchases  of  stocks  for  him,  upon  a  margin. 

Rogers  had  been  previously  operating  in  stocks,  the  defendants 
acting  as  his  brokers.  A  written  agreement  had  been  made  be- 
tween them.  The  evidence  was  conflicting  as  to  whether  this 
agreement  had  been  abandoned,  and  as  to  whether  it  was  extended 
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and  applied  to  plaintifPs  transactions.  Plaintiff  gave  to  Rogers 
the  following  letter  of  instructions,  which  Rogers  deliyered  to 
defendants: 

Nkw  Yobk,  April  16,  1868. 
''Messrs.  Dbake  Brothers: 

•*  Gentl'm.  —  You  are  hereby  authorized  to  negotiate  for  my 
sect  such  transactions  in  stocks  and  other  securities  as  Mr.  TJ.  F. 
Sogers  may  think  best  to  direct. 

"All  transactions  under  his  directions  be  duly  knowledged  and 
oonfirmed,  and  in  every  way  subject  to  the  usages  of  your  office. 

*' Yours  truly, 

"Wm.  M.  Baker." 

Prior  to  this  defendants  had  bought  on  plaintiff^s  account  500 
shares  of  the  Chicago  and  Alton  Railroad  stock.  The  stock  hav- 
ing declined  and  plaintiff  having  failed  to  furnish  additional 
margin,  defendants  sold  the  stock  at  a  loss,  in  November,  1868,  at 
the  stock  exchange,  without  giving  plaintiff  any  notice  of  the  time 
or  place  of  sale. 

Upon  the  trial  of  the  action  defendant's  counsel  asked  one  of 
the  defendants,  who  was  being  examined  as  a  witness,  the  follow- 
ing question:  ''In  the  year  1868,  from  the  first  of  January  to  the 
first  of  December,  had  you  a  custom  in  your  office  in  reference  to 
the  manner  in  which  sales  were  made  of  stocks  which  you  had 
purchased  for  your  customers  when  the  margin  was  insufficient  in 
cases  of  sales  on  account  of  an  insufficient  margin?"  This  was 
oljected  to,  and  objection  sustained. 

Said  counsel  then  offered  to  prove  by  the  witness  '*  that  in  1868, 
from  the  first  of  January  to  the  first  of  December,  there  was  a 
custom  in  their  mode  of  doing  business  in  cases  of  the  sales  of 
stocks  of  customers  purchased  under  circumstances  similar  to  this 
stock  for  Mr.  Baker,  when  a  sale  was  made  on  account  of  the 
margin  being  insufficient  on  account  of  a  failure  to  furnish  suffi- 
cient margin,  and  that  by  that  custom  the  stock  was  sold  at  the 
stock  exchange  in  the  city  of  New  York,  and  no  notice  was  given 
to  the  customer  of  the  time  or  place  of  the  sale."  This  was 
objected  to.  Objection  sustained,  and  defendants'  counsel  duly 
e.\<-epted. 

Th<' court  charged  the  jury  as  follows:  '^If  you  find  that  the 
contract  was  as  claimed  by  the  plaintiff,  and  this  sale  was  made 
Vol.  XXIIT.  — 11 
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without  notice,  you  will  assess  the  damages  upon  the  following 
principles:  The  plaintiff  is  entitled  to  recover,  as  damages,  what  it 
would  have  cost  to  replace  the  stock,  that  is,  the  price  of  the 
stock,  on  a  day  within  a  reasonable  time  after  the  wrongful  sale, 
to  replace  the  stock  after  deducting  what  was  due  to  the  defend- 
ants in  the  dealing  between  the  parties."  To  which  defendants' 
counsel  duly  excepted. 

A  verdict  was  rendered  for  plaintiff,  and  the  judgment  entered 
thereon  was  affirmed  by  the  General  Term. 

James  C,  Carter,  for  appellants.  The  ruling  of  the  judge  ex- 
cluding evidence  of  the  general  usage  between  brokers  and  their 
customers  was  erroneous.  2  Greenl.  Ev.  (Redf.6d.)  224;  1  Smithes 
L.  Cas.  (6th  Am.  ed.)  836;  Mollett  v.  Robinson,  L.  R.,  5  C.  P.  646; 
7  id.  84 ;  Horton  v.  Morgan,  19  N.  Y.  170;  41  id.  244 ;  Allen  v. 
Dyhers,  3  Hill,  597;  Sutton  v.  Tatham,  10  Ad.  &  El.  27;  Bayliffe 
V.  Butterworth,  1  Exch.  425;  Pollock  v.  Stables,  12  Q.  B.  765  ; 
Orissell  v.  Bristowe,  L.  R.,  4  C.  P.  36;  Coles  v.  Bristowe,  L.  R.,  4 
Oh.  App.  3;  Maxted  v.  Paine,  L.  R.,  6  Exch.  132;  Duncan  v.  Hill^ 
id.  255;  Fleet  v.  Murton,  L.  R.,  7  Q.  B.  126.  Defendants  were  not 
bound  to  give  notice  of  the  time  and  place  of  sale.  Marine  Nat. 
Bk.  V.  JVat,  City  Bk.,  59  N.  Y.  67,  72.  Plaintiff  having  failed  to 
disaffirm  the  sale  until  this  action  was  commenced,  must  be  deemed 
to  have  ratified  it,  and  cannot  maintain  this  action.  Hanks  v. 
Drake,  49  Barb.  186;  Hope  v.  Lawrence,  50  id.  258;  Law  v.  Cross, 
1  Black,  539;  Foster  v.  Rockwell,  104  Mass.  172;  Courciery.  Ritter 

4  Wash.  553;  Smith  v.  Cologan,  2  T.  R.  188,  n.;  Towle  v.  Steven^ 
son,  1  Johns.  Cas.  110;  Cairnes  v.  Bleecker,  12  Johns.  301;  Baker  v. 
Drake,  53  N.  Y.  211,  217. 

James  Emott  and  Frederick  A.  Ward,  for  respondent.  The  ex- 
ception to  the  exclusion  of  evidence  of  usage  in  Wall  street,  or 
custom  among  brokers,  was  not  well  taken.  Bowen  v.  Newell,  4 
Seld.  190;  Dykers  v.  Allen,  7  Hill,  497;  Merchants'  Bank  v.  Wood- 
ruff, 6  id.  174;  Wheeler  v.  Newbould,  16  N.  Y.  392;  Higgim  v. 
Moore,  34  id.  417;  Beirne  y.Dord,  1  Seld.  95;  Thompson  v.  Riggs, 

5  Wall.  663.  Plaintiff's  stipulation  acknowledging  all  transactions 
nnder  Rogers'  directions  to  be  subject  to  the  usages  of  ''  defendant's 
office,"  did  not  apply  to  the  unauthorized  sale,  and  the  evidence 
offered  as  to  it  was  not  admissible.  MarkJuim  v.  Jaudon,  41  N.  Y. 
S85.    The  stocks  purchased  by  defendants  for  plaintiff  were  his 
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property.  Andrews  v.  Gierke,  3  Bosw.  585;  Mallory  v.  Willis,  4  N. 
Y.  76;  PolUn  v.  LeRoy,  30  id.  549;  Mallory  v.  Lord,  29  Barb.  455; 
Merwin  v.  HamiUon,  6  Daer,  244.  Defendants  held  the  stock  as 
secnritj  for  the  advance  made  by  them.  Oreaves  v.  Ashlin,  3 
Campb.  426;  Oakley  y.  Oakley,  16  Q.  B.  941;  OrijffUh  v.  Perry,  1 
E.  &E.  680;  Blackbam  on  Sales,  325;  Benjamin  on  Sales,  594. 
Defendants  were  pledgees,  and  had  no  right  to  sell  it.  Story  on 
Bailments,  §§  7,  297;  Siearns  v.  Marsh,  4  Den.  227;  Wilson  v. 
Lime,2'S,  Y.443;  16  id.  396;  Story's  Eq.  Jur.,  §  1008;  2  Kent's 
Com.  582.  No  right  to  sell  it  without  notice  was  conferred  on 
defendants  by  their  agreement  with  plaintiff.  Russell  on  Factors, 
in ;  Marfield  v.  Goodhue,  3  N.  Y.  62;  Oihon  v.  Stanton,  5  Seld.  476. 

FoLOBB,  J.  This  case  was  argued  orally  before  six  members  of 
the  court.  I  did  not  have  the  benefit  of  that  argument,  nor  of 
fiozne  of  the  subsequent  discussion  of  the  case,  among  the  six 
judges,  in  our  consultation  room.  It  is,  however,  the  practice  of 
this  court,  that  where  a  judge  is  absent  from  an  oral  argument  of 
a  case,  it  is  to  be  treated  as  submitted  to  him,  without  oral  argu- 
ment. 

Upon  the  consultation  among  the  six  members  of  the  court  who 
heard  the  oral  argument,  they  were  equally  divided  in  opinion, 
three  being  for  an  affirmance  of  the  judgment  appealed  from,  and 
three  for  a  reversal  of  it  and  for  a  new  trial. 

On  my  return  to  the  court  the  case  was  submitted  to  me  upon 
the  printed  appeal-book  and  the  printed  points  of  the  parties,  and 
I  also  had  the  benefit  of  the  views  in  writing,  and  orally,  of  the 
judges  who  were  for  affirmance.  My  investigation  of  the  case,  and 
my  reflections  upon  it,  brought  me  to  the  conclusion  that  the 
learned  judge,  at  the  trial,  fell  into  an  error  in  rejecting  the  testi- 
mony which  was  offered  by  the  defendants  to  show  what  were  the 
usages  of  their  office,  and  it  has  been  thought  best  that  I  should 
draw  up  the  views  of  the  court  upon  the  case,  and  the  reasons  for  a 
reversal  of  the  judgment,  so  that  the  parties  may  have  some  guide 
upon  a  new  trial,  if  one  is  had.     This  I  now  do,  as  briefly  as  may  be. 

All  but  two  (Allen  and  Rapallo,  J  J.)  of  the  members  of  the 
court  adhered  to  the  decision  in  Marhham  v.  Jaudon,  41  N.  Y.  235, 
on  three  points  there  maintained: 

First.  That  the  relation  of  broker  and  customer,  under  the 
ordinary  contract  for  a  speculative  purchase  of  stocks,  is  that  of 
{dedgee  and  pledgor. 
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Second.  That  a  sale  of  the  stock  by  the  broker,  nnder  sach  a  con- 
tract,  without  notice  to  the  customer  of  the  time  and  place  of  sale, 
is  a  conyersion. 

Third.  That  oral  proof  of  the  usage  of  brokers  in  such  cases  is 
not  admissible,  to  add  to  or  make  part  of  the  contract 

See,  also,  Stenton  v.  Jeromey  54  N.  Y.  480,  where  MarJcham  t* 
Jaudoriy  supra^  is  referred  to  with  approval. 

But  it  is  further  considered  that  the  parties  to  such  a  transaction^ 
which  thus  creates  the  relation  of  pledgee  and  pledgor,  between 
them,  may  provide  by  contract  for  any  manner  of  disposing  of  the 
pledge  to  satisfy  the  claim  upon  it.  This  is  not  dissented  from 
by  any  judge.  This  restriction  is  affixed^  however,  that  the  man- 
ner agreed  upon  must  not  be  in  contravention  of  a  statute,  nor 
against  public  policy,  nor  fraudulent.  Wheeler  v.  Newbould,  16  N. 
Y.  392;  Milliken  v.  Dehoti,  Sz'x,  27  id.  364;  Stenton  v.  Jerome,  supra. 

The  points  in  this  regard,  upon  which  there  is  a  difference  of 
opinion  in  this  case,  are,  first,  whether  there  was  not  uncontro- 
verted  evidence  of  a  contract  to  that  effect;  and,  second,  whether 
the  defendants  offered  competent  proof,  that  the  contract  between 
them  and  the  plaintiff  did  not  provide  for  a  sale  without  notice. 
As  to  the  first  of  these  points,  the  case  must  rest  upon  the  evi- 
dence relative  to  the  contract  of  the  defendants  with  Rogers,  and 
to  the  adoption  of  the  terms  of  it  into  the  transactions  of  the 
defendant  with  the  plaintiff.  We  do  not  think  that  the  evidence 
of  that  adoption  was  uncontroverted.  There  was  a  dispate  as  to 
it.  The  question  was  left  to  the  jury,  who  found  against  the 
defendants.  The  defendants  now  claim  that  the  judge  erred  in 
submitting  to  the  jury  the  question  whether  that  contract  bad 
been  abandoned  at  the  time  the  dealings  between  these  parties 
commenced.  The  decisive  answer  to  this  point  is,  that  the  sub- 
mission of  that  question  to  the  jury  was  not  excepted  to.  The 
exception  taken  was  to  the  submission  to  the  jury  of  the  question^ 
whether  the  dealings  were  under  that  contract,  and  can  only  be 
sustained  by  showing  that  this  fact  was  conclusively  established. 

As  to  the  second  of  these  points,  the  defendants  offered  in  evi- 
dence an  instrument  in  writing,  signed  by  the  plaintiff.  It  was 
received  without  objection,  although  not  consistent  with  the  allega- 
tions of  the  answer.  It  is  in  the  case.  By  it  the  plaintiff  agreed 
that  all  transactions  in  stocks,  under  the  direction  of  Rogers,  should 
be  in  every  way  subject  to  the  usages  of  the  defendant's  office.    The 
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bust  clause  of  this  instmment  was  not  unmeaning  and  useless.  It 
was  of  some  import  It  was  part  of  the  plaintiff's  agreement.  The 
word  "usages''  meant  the  habits,  mode  and  course  of  dealing  in  the 
office  of  the  defendant.  If^  instead  of  this  word,  those  habits^ 
mode  and  course  of  dealing  had  been  set  forth  at  length  in  the 
instrumenty  would  not  the  transactions  of  the  plaintiff  and  defend- 
ants in  stocks,  under  the  directions  of  Rogers,  have  been  subject  to 
them,  subject  to  the  rules  of  law?  As  they  were  not  set  forth, 
the  word  "usages,"  alone,  does  not  convey  the  full  meaning  of  the 
parties  to  the  instrument^  and  a  court  may  not,  from  a  perusal  of 
the  paper,  know  all  that  was  in  their  contemplation.  There  is 
need  of  parol  proof  to  enable  the  word  used  by  them  to  convey  the 
full  meaning  with  which  they  meant  to  charge  it.  And  parol 
proof  is  competent  therefor.  If  parol  proof  should  show  that  it 
was  a  usage  of  the  defendant's  office,  for  want  of  margin,  to  sell 
itocks  in  pledge  at  the  public  board  of  brokers,  without  notice  to 
the  pledgor  of  time  or  place  of  sale,  would  it  not  tend  to  establish 
an  agreement  by  the  plaintiff,  that  the  same  course  might  be  taken 
in  his  case?  To  so  agree  would  not  have  contravened  any  statute, 
nor  infringed  upon  public  policy,  and  it  might  not  have  been 
fraudulent  We  do  not  stop  to  consider  the  weight  or  effect  of  the 
testimony  offered,  when  it  shall  have  been  received,  nor  ]iow  — 
either  by  counter  proof  or  by  rules  of  law  —  the  plaintiff  may  meet 
and  overpower  it  The  sole  question  now  is:  Was  the  proof  offered 
by  the  defendants  competent?  We  think  that  it  was,  and  that  it 
was  error  to  reject  it 

The  rule  of  damages  given  to  the  jury  was,  we  think,  justified 
by  the  decision  of  this  court  in  this  case,  on  the  first  appeal.  The 
judge  charges  the  jury,  in  substance,  that  if  the  right  of  action  was 
established,  the  plaintiff  was  entitled  to  recover,  as  damages,  what 
it  would  have  cost  him  to  replace  the  stocks  on  a  day  within  a 
reasonable  time  after  the  sale,  deducting  the  sum  due  to  the  de- 
fendants, and  the  recovery  was  based  upon  the  market  value  of 
the  stock,  on  a  day  between  the  sale  and  the  commencement  of 
the  action. 

The  charge  was  in  accordance  with  the  rule  adopted  by  this 
court  on  the  first  appeal  in  this  case.    53  K.  Y. 

The  judgment  should  be  reversed  and  a  new.  trial  ordered  for 
the  erroneous  rejection  of  testimony. 
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Allen,  Bapallo  and  Eabl,  J  J.,  concurred  in  the  result,  and 
alfio  in  the  opinion,  except  as  otherwise  stated  therein. 

Church,  G.  J.,  Andrews  and  Miller,  JJ.,  were  for  the 
affirmance  of  the  judgment,  but  disagreed  with  the  opinion  only 
on  the  point  of  the  rejection  of  the  testimony  of  the  usages  of 
defendants'  office. 

Judgment  affirmed. 


Matter  of  Deansville  Cemetery  Assoclation. 

(06  N.  Y.  600.) 

Bminent  domain  —  Ccmrt  to  determine  whether  use  %$  pubUc  or  prieate  —  Oeme- 

tery  aesoeiation. 

It  is  a  qaestion  for  the  courts  to  determine  whether  the  use  for  which  private 
property  is  sought  to  be  taken  by  eminent  domain  is  a  public  use,  and  a 
grant  by  the  legislature  of  the  right  to  take  such  land  is  not  conclusive  evi* 
dence  that  the  use  is  public. 

A  statute  authorised  rural  cemetery  associations  to  acquire  land  by  exercising 
the  right  of  eminent  domain.  MM,  that  the  use  was  a  private  one  and  the 
statute  therefore  unconstitutional  and  void.* 

THIS  was  a  petition  by  the  Deansville  Cemetery  Association 
to  acquire  title  to  lands  of  Isaac  Miller.  The  Special  Term 
confirmed  the  report  of  the  referee  and  appointed  commissioners  to 
appraise  the  value  of  the  land  and  this  order  was  affirmed  by  the 
General  Term.     5  Hun,  482. 

0.  S.  Wtllianis,  for  appellants.  The  statutes  under  which  these 
proceedings  were  taken  are  unconstitutional  and  void.  Const. ,  art. 
1,  §  6;  Vose  v.  Cockcro/i,  44  N.  Y.  416;  Delaney  v.  Bretty  51  id.  78; 
2  Kent's  Com.  339,  340,  and  notes,  6th  ed.;  Townserid  v.  Morris  (1. 
and  B.  Co.,  39  N.  Y.  174,  182;  R.  and  S.  R.  R.  Co.  v.  Davh,  43 
id.  144;  Bklyn.  Park  Com.  v.  Armstrong,  45  id.  244;  In  reFowler^ 
53  id,  62;  Varich  v.  Smith,  5  Paige,  137;  Beekman  v.  S.  and  S. 
R.  R.  Co.,  3  id.  45;  Bloodgood  v.  M.  and  H.R.  R.  Co.,  14  Wend.  51; 
18  id.  9;  5  Hun,  482. 

Dennison  &  Everett,  for  respondent.    The  propriety  of  taking 

*QeeTykrv.  Btacher,  S  Am.  Rep.  398;  Os&orrt  v.  Hart,  1  id.  161. 
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private  property  for  a  public  use  is  not  a  judicial  question,  but  one 
of  political  sovereignty,  to  be  determined  by  the  legislature.  Peo- 
ph  ex  rel.  Herrick  v.  Smith,  21  N.  Y.  595,  598;  42  id.  243,  244;  In 
re  Tifwnsendy  39  id.  174 ;  Bloodgood  v.  M.  and  H.  R.  R.  Co.,  18 
Wend.  9;  Haywood  v.  Mayor,  etc.,  3  Seld.  324,  325;  Beekman  v.  8. 
and  S.  R.  R.  Co.,  3  Paige,  73;  Varick  v.  8mith,  5  id.  159,  169. 

Sapallo,  J.  This  proceeding  is  instituted  under  the  acts  of  the 
legislature  in  reference  to  acquiring  title  to  real  estate  for  burial 
purposes.  The  first  act  upon  the  subject  was  passed  in  1869  (Laws 
of  1869,  chap.  727),  and  authorized  cities  and  villages  owning  burial 
grounds  to  acquire  title  to  lands  immediately  adjoining  such 
grounds,  for  burial  purposes,  by  proceedings  similar  to  those  pre- 
scribed by  the  general  railroad  law  for  the  acquisition  of  lands  for 
railroad  purposes. 

This  act  was  amended  by  the  acts  of  1870  (chapter  760),  1873 
(chapter  452),  and  1875  (chapter  206),  so  as  to  extend  to  incorporated 
cemetery  associations.  The  present  application  is  based  upon  the 
amendment  of  1873  to  section  1,  which  provides  as  follows: 

''  It  shall  be  lawful  for  the  common  council  of  any  city,  the  trus- 
tees of  any  incorporated  village  or  the  trustees  of  any  incorporated 
rural  cemetery  association  in  this  State  (although  such  cemetery  is 
disconnected  from  and  out  of  the  limits  of  any  city  or  village)  in 
cases  where  either  such  city,  village  or  rural  cemetery  association 
needs  lands  or  an  addition  to  what  it  has,  for  burial  purposes,  to 
purchase  or  acquire  title  to  such  lands,"  etc. ,  etc. 

The  respondent  is  a  cemetery  association,  incorporated  under 
chapter  133  of  the  Laws  of  1847.  This  act  authorizes  the  forma- 
tion of  corporations  for  the  purpose  of  procuring  and  holding  lands 
to  be  used  exclusively  for  the  burial  of  the  dead.  It  provides  for 
the  division  of  such  lands  into  lots,  under  the  direction  of  tlie  trus- 
tees, and  the  sale  by  them  of  such  lots  upon  such  terms  as  shall 
be  agreed.  The  first  trustees  are  to  be  named  in  the  certificate  of 
incorporation;  those  succeeding  them  are  to  be  elected  by  the  lot- 
owners.  By  the  original  act  the  lots  descend  to  the  heirs  of  the 
resj^ective  owners,  but  are  inalienable  except  that  heirs  may  release 
to  eacli  other.  By  chapter  245  of  the  Laws  of  1874,  passed  April 
24, 1 874,  after  the  present  proceedings  were  instituted,  but  before  the 
order  appealed  from  was  made,  the  lot-owners  were  authorized,  by 
leave  of  any  court  of  record  held  in  the  county,  to  sell  their  lots, 
after  the  removal  of  the  bodies  interred  therein. 
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By  the  act  of  18479  section  7,  as  amended  by  the  act  of  1852,  chap- 
ter 280,  section  1^  the  proceeds  of  lots  sold  by  the  trustees  are 
to  be  applied  to  the  payment  of  the  purchase-money  of  the  lands 
acquired  by  the  association  and  to  the  improvement  and  embellish- 
ment of  the  cemetery  and  incidental  expenses,  and  to  no  other  pur- 
pose. 

The  question  argued  before  us  on  the  present  appeal  is,  whether 
the  acts  conferring  upon  these  rural  cemetery  associations  the  right 
of  eminent  domain  are  constitutional  and  valid.  It  is  claimed  on 
the  part  of  the  appellants  that  they  are  valid,  for  the  reason  that 
they  assume  to  authorize  the  taking  of  private  property  for  nses 
which  are  not  public,  but  are  private.  The  respondent  maintains, 
first,  that  the  legislature  is  the  sole  judge  of  the  propnety  of 
granting  the  right  of  eminent  domain,  and  thus  the  courts  cannot 
review  its  action;  and  secondly,  that  the  use  for  which  tlie  lands  in 
question  are  sought  to  be  taken  is,  in  fact,  a  public  use. 

The  first  point  taken  by  the  respondent  has  been  too  often  con- 
sidered by  the  courts  to  render  discussion  necessary.  The  right  of 
taking  the  property  of  an  individual  without  his  consent  is  confined 
to  those  cases  where  the  property  is  required  for  public  use.  Pri- 
vate property  cannot  be  taken  for  private  use  even  on  making  com- 
pensation. Taylor  v.  Porter y  4  Hill,  140,  and  cases  cited;  Embury 
V.  Conner,  3  N.  Y.  611.  In  both  of  these  cases  as  well  as  in  those 
referred  to  therein,  the  question  whether  the  use  for  which  the 
property  was  taken  was  public  or  private,  was  treated  as  a  judicial 
question  and  discussed  and  passed  upon  by  the  courts;  and  the 
same  question  has  repeatedly  been  entertained  in  the  numerous 
cases  in  the  courts  of  this  and  our  sister  States  in  respect  to  grant- 
ing the  right  of  eminent  domain  to  railroad  corporations  and  au- 
thorizing the  issue  of  town  bonds  for  their  benefit. 

The  cases  cited  by  the  counsel  for  the  respondent,  People  v. 
Smithy  21  N.  Y.  595;  Beehnian  v.  Saratoga  and  S:  R.  B.  Co.,  3 
Paige,  73;  Varick  v.  Smithy  5  id.  159;  Bloodgood  v.  Mohawk,  etc., 
R.  R.  Co.,  18  Wend  9;  B  ay  wood  y.  The  Mayor,  etc.,  3  Seld.  324; 
Matter  of  Townseiid,  39  N.  Y.  174;  Brooklyn  Park  Com.  v.  Arm- 
strong,  ^5  id.  243;  App.  of  Fowler,  53  id.  62,  do  not  establish  the 
proposition  that  the  grant  by  the  legislature  of  the  right  to  take 
property  of  an  individual,  without  his  consent,  on  making  compen- 
sation, is  conclusive  evidence  that  the  use  for  which  it  is  to  be 
taken  is  a  public  use.     Nor  do  they  dispute  the  power  and  duty  of 
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iheooorts  to  determine  whether  the  use  is  public  or  private,  for  the 
parpose  of  aacertaining  whether  or  not  the  action  of  the  legislature 
is  Talid.  In  The  Matter  of  Tamisendy  39  N.  Y.  174,  it  is  conceded 
that  even  an  express  declaration  by  the  legislature,  that  the  use 
was  public,  would  not  be  controlling.  These  cases  decide  that 
where  the  uses  are  in  fact  public,  the  necessity  or  expediency  of 
tftking  priyate  property  for  such  uses,  by  the  exercise  or  the  delega- 
tion of  the  right  of  eminent  domain,  the  instrumentalities  to  be 
mod  and  the  extent  to  which  such  right  shall  be  exercised  or 
delated  are  questions  to  be  determined  by  the  legislature,  and 
not  by  the  courts.  Whether  the  use  is  in  its  nature  private  or  pub- 
lic is  the  question  upon  which  the  right  of  the  legislature  to  in- 
terfere with  private  property  depends.  All  the  cases  concede  this 
principle.  Whether  the  use  is  of  a  public  or  private  nature  can 
only  be  determined  by  a  judicial  inquiry;  and  all  the  cases  in  which 
the  action  of  the  legislature  condemning  or  authorizing  the  con- 
demnation of  private  property  has  been  sustained,  are  founded 
upon  the  concession  or  adjudication  that  the  use  for  which  the 
property  is  taken  is,  in  its  nature,  public. 

The  point  upon  which  the  present  case  turns,  therefore,  is  the 
nature  of  the  use  for  which  the  land  in  question  is  sought  to  be 
taken.  It  is  to  be  vested  in  trustees,  with  power  to  divide  into  lots 
and  sell  these  lots  to  individual  owners.  It  is  difficult  to  see  what 
interest  the  public  will  have  in  the  lands  or  in  their  use.  No  right 
on  the  'psri  of  the  public  to  buy  lots  or  bury  their  dead  there  is 
secured.  The  prices  at  which  the  lots  are  to  be  sold  are  to  be  fixed 
by  private  agreement ;  the  corporation  is  to  be  managed  by  trustees 
elected  by  the  lot-owners.  The  lots,  or  the  rights  of  the  owners 
therein,  are  to  descend  as  private  property  to  the  heirs  of  these  own- 
ers ;  and  by  the  act  of  1874  the  owners  may,  by  leave  of  the  courts, 
sell  their  lots  and  put  the  proceeds  in  their  pockets.  The  substan- 
tial right  of  enjoyment  of  the  property  is  vested  in  the  individual 
lot-owners  ;  and  the  whole  effect  of  the  incorporation  of  these 
cemetery  associations  is  to  enable  a  number  of  private  individuals 
to  unite  in  purchasing  property  for  their  own  use  and  that  of  their 
descendants  as  a  place  of  burial,  and  to  secure  a  permanent  man- 
agement of  it  through  the  instrumentality  of  trustees  appointed  by 
themselves  and  subject  to  no  other  control,  with  the  privilege,  when 
they  cease  to  use  their  lots  as  a  place  of  burial,  to  sell  them  and 

noeive  the  proceeds  for  their  own  benefit. 
Vol.  XXIII.  — 12 


i 


•     90  NEW  YORK, 


i 


ColgTove  V.  Tallman. 


It  is  argaed  that  the  property  is  to  be  used  as  a  place  of  burial 
and  that  the  burial  of  the  dead  is  a  public  benefit,  and,  therefore, 
the  use  in  public.  But  the  answer  to  this  argument  is,  that  the 
right  of  burial  in  these  grounds  is  not  vested  in  the  public  or  in 
the  public  authorities,  or  subject  to  their  control,  but  only  in  the  indi- 
vidual lot-owners.  If  the  fact  that  it  is  a  benefit  to  the  public  that 
the  dead  should  be  buried  is  sufficient  to  make  a  cemetery  a  puolic 
use,  the  legislature  might  authorize  A  to  take  the  land  of  B  for  a  pri- 
vate burial  place  of  A  and  his  family.  The  fact  that  this  land  is 
taken  for  the  benefit  of  a  number  of  individuals  for  division  among 
themselves  or  their  grantees  for  their  own  use  as  a  cemetery,  makes 
the  case  no  stronger  than  if  taken  for  the  benefit  of  a  single  indi- 
vidual. 

The  orders  of  the  General  and  Special  Terms  should  be  reversed, 
with  costs,  and  the  application  of  the  petitioner  denied. 

All  concur. 

Ordered  accordingly. 


GoLQBOVE,  appellant,  v.  Tallman. 

(STN.  T.  96.) 

Pa^rtnerMp — Aa»umipU(m  by  (me  partner  of  firm  debts — Prineipal  and  turetiy. 

Where  a  partnerahip  is  diasolved  and  one  partner  purchases  the  interest  of 
the  other  in  the  partnership  property,  and  assames  and  agrees  to  pay  the 
partnership  dehts,  he  thereby  becomes  in  equity  the  principal  debtor  as  to 
such  debts,  and  the  other  his  surety,  and  a  creditor  haying  notice  of  such 
agreement  is  bound  by  such  relationship. 

Where  a  creditor,  with  such  notice,  is  requested  by  the  surety  to  collect  his 
claim  of  the  partner  who  has  assumed  the  debts,  and  he  neglects  or  refuses 
to  do  BO,  the  surety  is  discharged,  provided  the  principal  was  at  the  time  sol- 
vent. 

ACTION  upon  a  promissory  note  made  by  the  defendants,  in  the 
firm  name  of  H.  C .  Barnes  &  Go. 
After  such  note  was  made  the  defendant  Tallman  sold  all  his 
interest  in  the  property  of  said  firm  to  the  other  partner  Barnes, 
and  the  latter  agreed  to  assume  and  pay  all  the  firm  debts.     After- 
ward Tallman  notified  the  plaintiff,  who  then  held  the  note,  of  the 
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agreement  between  him  and  Barnes,  and  requested  him  to  proceed 
and  collect  the  note  immediately.  Barnes  was  then  solvent  and 
able  to  pay.  He  afterward  became  insolvent.  The  note  was  pay- 
able ''fifteen  days  demand  after  date." 

•Judgment  was  entered  for  the  plaintiff  upon  the  report  of  a 
referee,  but  it  was  reversed  by  the  (Jeneral  Term  of  the  Supreme 
Court,  and  plaintiff  appealed. 

Charles  Stevens,  for  appellant  The  original  liability  of  partners 
to  creditors  of  a  firm  continues  after  a  dissolution  thereof,  without 
regard  to  agreement  of  dissolution.  Story  on  Part.,  chap.  8, 
§  158;  Pars,  on  Part.  (2d  ed.)  437;  Smith  v.  Rogers,  17  Johns.  340; 
Kinney  v*  JPOullough,  1  Sandf.  Oh.  370;  Vernatn  v.  Harris,  1 
Hun,  451 ;  Morss  v.  Gleason,  2  id.  31;  32  N.  Y.  501. 

Z>.  Pratt,  for  respondent.  Tallman  became  the  surety  of  Barnes 
for  the  payment  of  the  debt  in  suit,  and  was  entitled  to  all  the 
rights  of  a  surety.  2  Lans.  97;  Savage  v.  Putnam,  32  N.  Y.  501; 
Millerd  v.  Thorn,  56  id.  402;  Cornell  v.  Prescott,  2  Barb.  16;  Kin- 
ney V.  M^Cullough,  1  Sandf.  Ch.  370;  Waddington  v.  Vredenbergh, 
2  Johns.  Cas.  227;  Marsh  y.  Pike,  10  Paige,  595;  13  Vt.  81;  Mor<ss  v. 
Gleason,  2  Hun,  32;  Mathews  v.  Aihin,  1  Com.  595;  Hayes  v. 
Ward,  4  Johns.  Oh.  130;  Hodgson  v.  Shaw,  3  M.  &  K.  183;  Craythorne 
V.  Swinburne,  14  Vee.  160.  Any  arrangement  between  the  credi- 
tor and  Barnes  changing  or  modifying  the  original  contract  dis- 
charged Tallman.  Bangs  v.  Strong,  7  Hill,  250  ;  Grant  v.  Smith, 
46  N.  Y.  93;  O^iion  v.  Knapp,  6  Paige,  35;  Rey^wlds  v.  Ward,  5 
Wend.  501;  Archer  v.  Douglass,  3  Den.  509  ;  Bangs  v.  Mosher,  23 
Barb.  478;  Montefiore  v.  Lloyd,  15  C.  B.  (N.  S.)  203;  Bonar  v. 
Macdonald,  3  H.  L.  Oas.  226 ;  St-ory's  Eq.  Jur.  324-327;  Neimce- 
vncz  V.  Gahn,  3  Paige,  651;  Guion  v.  Knapp,  11  Wend.  312,  323; 
56  N.  Y.  402;  2  Hun,  31. 

FoLGEBy  J.     By  the  dissolution  of  the  copartnership,  of  which  j 

Barnes  and  Tallman  were  the  members,  and  the  transfer  of  all  the 
property  to  Barnes,  and  his  agreement  with  Tallman  to  pay  all  the 
debts  of  the  firm,  Tallman  became  in  equity,  as  between  himself 
and  Barnes,  a  surety  for  Barnes  as  principal  debtor  in  those  debts. 
Millerd  v.  Thorn,  56  N.  Y.  402;  Savage  v.  Putnam,  32  id.  501; 
Kinney  Y.  M'Outtough,  1  Sandf.  Oh.  370 ;  Morss  v.  Gleason,  64  N. 
Y.  204 
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When  it  was  made  known  to  Golgrove  by  Tallman^  that  Bamee 
and  Tallman  had  gone  into  the  bargain,  which  was  thns  made 
between  them,  Oolgroye  became  bound  to  Tallman  in  equity  to 
observe  it  Thus,  if  he  had  made  with  Barnes  a  valid  agreement 
to  extend  the  time  of  payment  of  the  note  made  to  him  by  the 
firm,  Tatlman  would  have  been  discharged.  56  N.  Y.,  supra.  This 
could  be,  only  on  the  ground  that  extension  of  time  of  payment  of 
a  debt,  granted  by  a  creditor  to  a  principal  debtor,  acts  as  a  dis- 
charge of  a  surety  of  the  debt,  from  his  liability  thereon. 

It  is  recognized  as  resting  upon  this  principle,  in  Oakeley  v. 
PasheUer,  10  Bligh's  New  Par.  R  548.  It  was  there  argued  for  tiio 
creditor,  that  the  doings  of  his  debtors  among  themselves  could 
not  alter  his  rights  (page  580),  and  that  a  partner  retiring,  with 
an  agreement  for  indemnity  from  his  copartner,  was  not  thereby 
converted  into  a  surety  (page  581).  But  it  was  ruled  that  he  was. 
The  opinion  given  by  Lord  Lyi^dhubst,  in  the  House  of  Lords, 
is:  That  the  representatives  of  the  retiring  partner  stood  in  the 
character  of  sureties  (page  590),  which  the  creditor  was  bound  t4> 
observe,  having  had  notice  of  the  dealings  between  the  partners, 
his  original  debtors;  and  see  Morss  v.  Oleason,  supra^  as  bearing 
upon  this  point.  It  is  urged  here,  that  the  consent  of  the  creditor 
is  needed  to  create  these  new  relations  between  him  and  his  debt- 
ors; but  the  English  case  above  cited  does  not  make  that  a  neces- 
sary fact.  Nor  are  there  lacking  other  instances  in  the  law,  wherein 
the  action  of  third  parties,  among  themselves,  has  changed  the 
relations  of  the  creditor  to  them,  without  his  assent  thereto,  and 
has  created  equities  in  favor  of  all  or  one  of  them,  which  he  was 
bound  to  regard,  and  to  refrain  from  injuring  by  his  action  or 
omission.  Thus,  if  the  equity  of  redemption  of  mortgaged  premises 
is  sold  on  execution  by  a  judgment  creditor  of  the  mortgagor,  and 
then  the  mortgagee,  having  also  a  bond  for  his  debt,  seeks  to 
enforce  it  out  of  property  of  the  mortgagor  other  than  the  lands 
mortgaged,  he  will  either  be  stayed,  or  forced  to  make  over  the 
debt  and  security  to  the  mortgagor,  so  that  he  may  save  himself  out 
of  the  premises.  Per  Kent,  Gh.,  Tice  v.  Annitiy  2  Johns.  Ch.  125-8: 
see  a  kindred  case,  Ferris  v.  Crawford^  2  Denio,  595.  So,  too,  if  a 
mortgagor  conveys  part  of  the  mortgaged  premises  subject  to  the 
whole  mortgage,  the  part  sold  is  first  liable  for  the  debt,  t.  «.,  it 
becomes  the  principal  debtor;  and  the  mortgagee  must  exhaust  it 
before  he  can  seek  other  property  of  the  mortgagor,  who  has  become 
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in  equity  the  surety.  Halsey  v.  Reedy  9  Paige,  446.  And  wliat 
comeB  close  to  this  case  in  principle,  and  shows  that  a  creditor 
must  care  for  equities  growing  from  new  relations,  arising  out  of 
changes  made  without  his  assent,  is  this:  If  several  lots  are  mort- 
gaged, and  after  that  have  come  to  different  owners,  and  the  mort^ 
gagee  releases  some  of  them,  he  may  not  enforce  against  those  not 
released,  more  than  a  proportionate  amount  of  the  mortgage  debt; 
the  creditor,  says  the  chancellor,  owes  a  duty  to  his  debtors,  not  to 
impair  their  rights  as  against  each  other.  Stevetia  y.  Cooper,  1  Johns. 
CL  425.  This  rule  has  been  reiterated,  with  the  requirement  th'at 
fche  creditor  must  have  notice  of  the  change  sufficient  to  put  him 
on  inquiry.  Howard  Itis.  Co.  v.  Halsey ,  8  N.  Y.  271;  and  see 
Onion  y.  Knapp^  6  Paige,  35;  Stuyvesant  v.  Hall,  2  Barb.  Oh.  151. 
The  reason  is,  that  the  parcels  sold  have  become  as  sureties  to  the 
parcels  not  sold.  The  latter  are  as  principals.  A  release  of  them 
18  as  a  release  of  a  principal  debtor,  which  discharges  the  surety. 
To  the  same  end  is  the  rule,  that  a  creditor  having  a  lien  upon  two 
lands  will  be  forced,  in  favor  of  an  after  lienor  having  a  claim 
apon  one  of  the  funds  only,  to  seek  his  debt  from  the  other  fund. 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  409.  And  if  he  does  aught  to 
prejudice  the  claim  upon  the  one  fund  of  the  after  lienor,  after 
notice  of  the  lien,  he  will  to  that  extent  be  cut  off  from  his  own 
claim  upon  that  fund. 

In  equity,  then,  the  relations  of  the  parties  to  this  case  are  that 
Barnes  is  the  principal  debtor,  Tallman  his  surety  for  the  payment 
of  the  debt,  and  Golgrove  their  creditor,  of  one  as  the  principal 
debtor,  of  the  other  as  surety.  These  relations  existed,  as  soon  as 
Tallman  gave  notice  to  Golgrove  of  the  dissolution  of  the  partner- 
Aip  and  the  agreement  between  him  and  Barnes.  Each  of  them 
▼as,  after  that,  affected  by  all  the  rules  applicable  to  persons  in 
those  relations. 

It  is  the  settled  law  of  this  State,  and  one  of  the  rules  of  the  rela- 
tions of  creditor,  principal  debtor  and  surety,  that  the  surety,  while 
the  principal  is  solvent  and  can  be  made  to  pay  the  debt,  may 
require  of  the  creditor  that  he  collect  it  of  the  principal,  and  if  the 
creditor  refuses  or  neglects  so  to  do,  and  the  principal  becomes  in- 
solvent and  unable  to  pay,  the  creditor  may  not  then  have  his  debt 
of  the  surety  ;  it  is  expressly  so  declared  in  Pain  v.  Packard,  13 
Johns.  174  ;  King  ▼•  Baldwin,  17  id.  384  ;  Remsen  v.  Beehmnn^  25  N. 
r.  552  ;  and  treated  as  settled  in  Manchester  Iron  Manufacturing  ^ 
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Company  y.  Sweeting,  10  Wend.  163  ;  and  though  questioned,  yet  not 
denied  in  Warner  v.  Beardsley,  8  id.  194,  and  Herrick  v.  BorBt, 
4  Hill,  650  ;  limited  in  Trimble  v.  ThornCy  16  Johns.  152,  and  by 
Andrews,  J.,  in  Wells  v.  Mann,  45  N.  Y.  327,  so  as  not  to  include 
indorsers  and  guarantors  by  independent  collateral  contract ;  and 
recognized  by  Chuboh,  C.  J.,  in  Hubbard  v.  Ourney,  64  N.  Y. 
457. 

And  surely  the  reasons  for  the  rule  apply  to  the  case  in  hand. 
We  have  shown  that  the  relation  of  surety  was  created  in  Tallman. 
A  surety  is  discharged  in  such  c^e,  because  it  is  the  duty  of  the 
creditor  to  obtain  payment  in  the  first  instance  of  the  principal 
debtor,  and  not  of  him  who  is  surety  ;  it  is  right  that  the  princi- 
pal should  pay  the  debt ;  it  is  inequitable  and  unjust  for  the  cred- 
itor, by  delaying  to  sue,  to  expose  the  surety  to  the  hazard  arising 
from  a  prolongation  of  the  credit ;  and  the  creditor  is  under  an 
equitable  obligation  to  obtain  payment  from  the  principal,  and  not 
from  the  surety,  unless  the  principal  is  unable  to  pay.  Per  SPBycEB,0. 
J. ,  King  v.  Baldwin,  supra  ;  per  Wbight,  J.,  25  N.  Y.,  supra.  These 
reasons  apply  in  full  force  here.  Tallman  had  given  up  to  Barnes, 
and  put  out  of  his  own  control  all  of  the  property  of  the  firm,  and 
had  given  Colgrove  notice,  and  requested  him  to  collect  the  debt 
The  facts  of  the  case  bring  the  parties  within  the  rule  above  noticed, 
and  set  it  in  operation  against  the  plaintiff. 

Upon  this  ground,  without  considering  any  other  question  in  the 
case,  the  order  of  the  General  Term  should  be  afBirmed  and  judg- 
ment absolute  rendered  against  plaintiff  on  stipulation,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


People  v.  Supervisoes. 
«n  N.  Y.  loe.) 

SUOute^  Repeal  qf-^  Revival  of  former  sksMe. 

The  repeal  of  a  statute  amending  a  former  statute  by  making  the  same  toi 
read  as  set  forth  at  length  in  the  latter  act,  does  not  work  a  MTival  of  the 
flnt  act,  but  both  fkll  together. 
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MOTION  by  the  People,  on  the  relation  of  the  Ganajoharie  Na- 
tional Bank,  for  a  mandamus  requiring  the  supervisors  of 
MoDtgomerj  county  to  levy  and  collect  a  tax  to  pay  the  relator  for 
taxes  theretofore  unlawfully  levied  and  collected  of  it. 

In  1867  (Laws  1867,  ch.  664),  an  act  was  passed  '*  to  enable  the 
supervisors  of  Montgomery  county  to  refund  illegal  taxes;"  in 
1873  (Laws  1873,  ch.  525),  the  foregoing  act  was  ^^  amended  so  as  to 
read  as  follows,"  the  language  of  the  statute  as  amended  being 
again  set  out  in  full.  In  1874  (Laws  1874,  ch.  180),  the  act  of 
1873  was  repealed.  Prior  to  such  repeal  the  board  of  supervisors 
had  audited  the  relator's  claim,  but  had  taken  no  measures  to  levy 
or  collect  the  tax  to  pay  it  After  the  repeal  of  the  act  of  1873,  the 
board  of  supervisors  rescinded  their  audit. 

The  motion  for  the  mandamus  was  denied  and  the  order  was 
affirmed  at  General  Term. 

George  F.  Comsiock,  for  appellant. 
N.  C.  Moak,  for  respondent. 

Allsn,  J.  Notwithstanding  the  assessment  and  taxation  of  the 
relator  upon  that  part  of  its  capital  which  was  invested  in  the  debt 
of  the  TTnited  States  was  illegal,  as  adjudged  in  People  ex  rel.  The 
Bank  of  Commerce  v.  Commissioners  of  Taxes,  New  York  City,  2 
Black,  620,  and  Bank  Tax  Casey  2  Wall.  200,  the  right  of  the 
relator  to  relief  in  this  proceeding  rests  entirely  upon  the  effect  to 
be  given  to  chapter  664  of  the  Laws  of  1867,  and  the  same  act  as 
amended  by  chapter  525  of  the  Laws  of  1873.  Aside  from  these 
statutes,  it  is  not  claimed  that  the  relator  is  entitled  to  a  man- 
damus to  compel  the  respondents  to  levy  by  tax  upon  the  property 
of  the  county  the  amount  thus  illegally  assessed  and  paid,  and  to 
reimburse  the  relator.  The  right  sought  to  be  asserted  in  these 
proceedings  is  founded  solely  in  the  mandate  of  the  legislature,  as 
expressed  in  those  acts  to  the  supervisors  of  Montgomery  county, 
to  hear  and  determine  any  claims  for  assessments  illegally  or  errone- 
ously made  upon  United  States  bonds  or  other  securities  exempt 
from  taxation,  and  to  refund  to  the  proper  persons  the  amo ant  col- 
lected or  paid  upon  such  assessments.  The  amounts  so  paid  are 
made  a  county  charge  by  the  statutes  quoted.  The  acts  were 
imperative  upon  the  board  of  supervisors,  and  that  body  had  no  m 
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discretion  to  allow  or  disallow  the  same  when  the  amount  illegally 
paid  was  ascertained.  [The  coart  here  decided  that  the  action  of 
the  board  of  supervisors  in  auditing  the  claim  was  not  judicial  nor 
conclusive,  and  also  that  the  legislature  had  the  power  to  repeal 
the  act  of  1873.] 

The  only  question^  then,  is  whether  the  act  chapter  180,  of  the 
Laws  of  1874,  repealed  the  act  of  1867  as  well  as  that  of  1873 
(supra),  and  thus  recalled  the  concession  and  revoked  the  mandate 
to  the  board  of  supervisors  and  took  from  that  body  all  the  power 
in  the  premises.  If  by  the  repeal  of  the  act  of  1873  the  law  of 
1867  was  restored,  then  the  mandate  remained,  and  the  relator 
was  entitled  to  a  mandamtM,  as  was  held  in  People  v.  Supervisors 
of  Otsego  County^  supra.  The  result  in  such  cases  would  only  be 
to  modify  the  law  in  apportioning  the  tax,  and  the  form  of  the 
taxation,  and  impose  the  whole  amount  upon  the  county  at 
large,  instead  of  apportioning  it  among  the  towns  upon  some 
equitable  basis.  This  was  clearly  within  the  province  of  the 
legislature,  and  if  such  is  the  effect  of  the  legislation,  the  manda- 
tory part  of  the  law  in  all  that  is  substantial  to  the  rights  of  the 
relator,  and  the  remedy  under  the  law  remains.  By  the  law  of 
1873  that  of  1867  was  not  repealed;  but  from  the  time  the  former 
was  passed,  it  became  the  law  as  to  all  proceedings  thereafter,  while 
all  that  had  been  done  before  that  time  was  supported  by  the  first 
act,  and  must  be  judged  by  it.  Ely  v.  Holton,  15  N.  Y.  595;  Moore 
v.  Mausert,  49  id.  332. 

At  the  time  of  the  passage  of  the  repealing  act  of  1874,  by 
which  the  act  of  1873  was  in  terms  and  by  reference  to  its  title  and 
the  date  of  its  passage  repealed,  the  act  of  1873  was  the  only  law 
in  force.  The  earlier  statute  had  been  merged  by  being  incorpo- 
rated and  united  with  new  provisions  in  the  amendatory  act  sub- 
stituted for  it.  The  general  rule  is,  that  if  a  statute  that  repeals 
another  is  itself  afterward  repealed,  the  first  statute  is  thereby 
revived,  vrithout  any  formal  words  for  that  purpose.  1  BL 
Oom.  90;  Wheeler  v.  Roberts,  7  Cow.  636.  This  rule  is  especially 
applicable  to  the  case  of  a  statute  repealed  in  express  terms,  and  in 
such  a  case,  the  reason  of  the  rule  is  obvious.  By  a  repeal  of  the 
repealing  act  a  change  of  purpose  and  of  policy  in  the  legislature 
is  clearly  indicated,  and  effect  is  given  to  the  intent  of  the  legis* 
lature  thus  manifested  by  holding  that  the  original  statute  is  re- 
Tived.    It  was  held  by  the  Supreme  Court  of  WisconBin  in  Ooodnm 
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T.  Oshkosh,  31  Wis.  127,  that  the  repeal  of  a  statute  amending  a 
former  statute  by  making  the  same  to  read  as  recited  at  length  in 
the  later  act,  did  not  work  a  revival  of  the  first  act ;  but  the 
<ieci8ion  proceeded  upon  the  effect  of  a  statute  in  that  State,  the 
same  as  the  English  statute,  12th  and  13th  Victoria  (ch.  21,  §  5), 
enacting  that  no  act  or  part  of  an  act  repealed  by  a  subsequent  act 
of  the  legislature  shall  be  revived  by  the  repeal  of  such  repealing 
act,  unless  express  words  be  added  reviving  such  repealed  act. 
With  us  the  amendment  of  a  statute  or  part  of  a  statute,  by  mak- 
ing the  same  read  as  prescribed  by  the  amendatory  statute,  thus  in- 
corporating all  that  is  deemed  desirable  to  retain  of  the  old  law  in 
the  new,  is  not  regarded  as  a  repeal  of  the  parts  thus  transferred, 
bat  from  the  time  of  the  passage  of  the  new  statute,  the  whole 
force  of  the  enactment  rests  upon  the  later  statute.  Although 
the  former  act  remains  upon  the  statute  book  and  is  not  repealed, 
either  expressly  or  by  implication,  it  is  no  longer  the  law  of  the 
land  in  respect  to  new  cases  that  may  arise.  In  the  case  before  us, 
tiic  suVistance  and  body  of  the  act  of  1867  v/as  incorporated  in  and 
made  apart  of  the  act  of  1873;  the  latter  statute  was  but  a  modi- 
rication  of  the  details  for  giving  effect  to  the  intention  of  the 
legislature  to  reimburse  those  who  had  been  illegally  assessed  and 
compelled  to  pay  taxes  upon  securities  exempt  from  taxation. 
The  passage  of  that  act  indicated  no  change  of  purpose  in  the 
legislature,  or  any  different  intent  than  such  as  was  indicated  by 
the  former  statute.  The  object  and  purpose  of  both  were  the 
same,  to  make  certain  individual  claims  county  charges,  and  pro- 
vide for  their  payment.^  The  details  of  both  statutes,  all  the  mat- 
ters in  respect  to  which  the  act  of  1873  differed  from  that  of  18(37, 
were  incidental  to  tiie  main  ])urpose.  During  the  existence  of  the 
law  of  1873,  no  part  of  the  law  of  1867  was  in  force,  or  could  bo 
referred  to  for  any  purpose,  except  to  sustain  past  transactions 
under  it.  Both  statutes  were  special  and  local,  and  for  a  private 
purpose,  did  not  affect  the  gcnenil  administration  of  State  or 
county  affairs,  and  both  could  be  blotted  out  without  interfering 
with  governmental  machinery.  A  repeal  of  the  later  and  more 
perfect  statute,  which  was  the  only  law  in  existence  making 
the  claims  a  county  charge  and  providing  for  their  payment, 
was    indicative    of   an   intention    to  revoke   the   concession    that 
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had  been  made^  rather  than  of  an  intention  to  restore  the 
first  and  more  imperfect  act  The  change  of  purpose  indi- 
cated by  the  repealing  statute  was  radical,  going  to  the  sub- 
ject-matter of  the  legislation,  and  was  not  limited  to  the 
more  specific  details  and  modal  parts  of  the  act  of  1873.  The 
legislature  may  have  supposed,  although  erroneously,  that  the 
act  of  1867  was  functus  officio,  not  having  been  acted  upon 
by  the  board  of  supervisors  at  its  then  next  meeting.  If  so,  this 
was  a  reason  why  that  act  should  not  be  mentioned  in  the  repeal- 
ing statute.  This,  however,  is  but  a  slight  circumstance.  The 
broader  ground  upon  which  to  rest  a  decision  is  the  fact  that  the 
statute  which  the  legislature  did  in  terms  repeal  was  the  only  law 
in  force  at  that  time  under  which  the  relator  and  others  similarlv 
situated  had  any  right  to  relief  or  any  remedy  for  the  taxes  wrong- 
fully imposed,  and  that  the  former  act  upon  that  subject  was  by 
incorporation  merged  in  it  and  had  no  vitality  distinct  from  it.  So 
long  as  statutes  must  have  effect  according  to  the  intent  of  the 
legislature  as  manifested  by  the  language  employed,  and  in  the 
light  of  the  circumstances  under  which  the  acts  are  passed,  there 
could  hardly  be,  without  express  words,  a  stronger  manifestation 
of  an  intent  to  abrogate  all  legislation  giving  those  who  had  paid 
taxes  upon  government  securities  a  claim  upon  the  county  for  the 
amounts  paid,  than  by  a  law  in  terms  repealing  the  only  statute  in 
force  which  embodied  the  only  other  statute  that  had  been  pas.sed 
upon  the  subject.  In  Warren  v.  Windle,  3  East,  205,  it  is  intimated 
that  where  a  statute  professes  to  repeal  absolutely  a  prior  law  and 
substitutes  other  statutes  upon  the  subject  which  are  limited  to 
continue  only  till  a  certain  time,  the  prior  law  does  not  revive  after 
the  repealed  statute  is  spent,  unless  the  intent  of  the  legislature 
to  that  effect  be  expressed.  The  reverse  of  this  was  held  in  Collins 
v.  Smith,  6  Whart.  294,  and  the  case  of  \Varre?i  v.  Windle,  criti- 
cized by  Ch.  J.  Gibson.  But  the  revival  in  tlie  Pennsylvania  case 
of  the  first  statute  was  held  to  arise,  not  from  an  implication  of 
intention,  but  from  a  removal  of  the  pressure  which  kept  the 
original  statute  down.  In  this  case,  the  statute  of  1867  was  an- 
nulled, for'  all  practical  purposes,  by  its  merger  in  the  statute  of 
1S73;  and  when  the  latter  act  was  repealed,  it  as  effectually  anni- 
hilated the  act  of  1867  as  if  the  same  had  been  expressly  mentioned 
in  the  repealing  act.     This  is  a  necessary  implication  from  the 
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repeal.    By  the  repeal,  therefore,  the  relator  has  lost  all  right  to 
any  remedy  under  either  statute. 

The  order  must  be  affirmed. 

All  concur  except  Rapallo,  J.,  not  voting. 

Order  affirmed. 


Young  v.  Hill,  appellant. 

(«7  N.  Y.  KB.) 

Compound  interest  —  Agreement  for —  Action, 

An  agreement  to  paj  interest  upon  interest  must,  in  order  to  be  valid,  be  made 
after  the  interest  which  is  to  bear  interest  has  become  due,  and  it  must  be 
Bapported  by  a  sufficient  consideration. 

Agreements  to  pay  interest  in  future,  upon  interest  already  accrued,  have  a 
consideration  in  the  forbearance  of  payment;  but  a  retrospective  agreement 
to  paj  intercut  on  interest  must  be  supported  by  other  consideration  than 
the  moral  obligation  of  the  debtor  to  compensate  his  creditor  for  a  loss  of 
interest. 

A  executed  Imis  bond  to  6,  conditioned  for  the  payment  of  a  sum  of  money, 
with  annual  interest.  A  was  the  agent  of  B,  and  had  the  bond,  with  the 
other  securities  of  B,  in  his  hands.  A  annually  computed  the  amount  due  upon 
the  bond,  compounding  the  interest  and  entering  the  result  on  the  bond.  At 
the  termination  of  his  agency,  an  account  was  stated  between  A  and  6, 
one  item  of  which  was  the  amount  due  on  the  bond  according  to  such  com- 
putations  of  A;  had  simple  interest  only  been  reckoned  the  payments  of 
A  were  more  than  sufficient  to  pay  the  bond  in  full.  Held,  (1)  that  there 
was  no  sufficient  agreement  to  pay  compound  interest,  and  (2)  that,  if  there 
was  any  thing  due  upon  the  bond,  it  could  not  be  recovered  in  an  action  as 
apon  an  account  stated,  but  that  the  action  should  have  been  upon  the  bond. 

1  CTION  upon  an  account  stated  to  recover  an  amount  alleged 
iX  to  be  due  from  defendants'  intestate,  Fellows,  to  plaintiff's  tos- 
t«itor. 

The  court  found  the  following  facts  in  substance  :  The  original 
piaintiff  was  a  resident  of  Great  Britain  and  was  the  owner  of  a 
•arge  amount  of  personal  property  in  the  United  States  for  upwards 
of  fifty  years  before  1871.  Joseph  Fellows,  the  intestate  of  the 
'Jefendants,  had  had  charge  of  the  property  of  the  said  plaintiff  in 
the  United  States  as  sub-agent,  and  for  thirty-eight  years  before 
that  time  said  Joseph  Fellows  had  had  exclusive  charge  of  said  ^ 

property  as  agent,  taking  tlie  exclusive  control  thereof,  and  received  fl 
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from  the  said  plaintiff  ati  annual  salary  therefor.  On  the  1st  day 
of  March,  1817,  the  said  Joseph  Fellows  and  one  Andrew  McNab 
executed  to  Robert  Troup,  wlio  was  then  the  agent  of  the  plaintiff, 
their  joint  and  several  bond  under  their  hands  and  seals,  condi- 
tioned to  pay  to  the  said  Robert  Troup  $C,7C3,  with  interest  at  six 
per  cent  per  annum  from  the  1st  day  of  April,  1817,  to  be  paid 
annually,  and  the  principal  to  be  paid  in  seven  equal  annual  install- 
ments. During  the  time  of  his  agenay  Fellows  had  charge  of  said 
bond,  and  held  the  same  as  part  of  the  property  in  his  hands  as 
agent  of  said  plaintiff.  During  all  of  said  time,  and  beginning 
with  the  date  of  said  bond  and  down  to  December  31,  1870,  Fel- 
lows had  computed  the  amount  due  thereon  at  compound  interest 
at  six  per  cent,  witli  annual  rests,  and  had  attached  stiid  computa- 
tion to  said  bond,  and  caused  the  same  as  aforesaid  to  be  entered 
on  the  bond  book  kept  by  him  as  agent  of  the  plaintiff,  as  a  debt  due 
from  himself  to  said  plaintiff.  In  each  year  of  his  agency  Mr.  Fellows 
reported  to  the  plaintiff  tlie  amount  of  property  so  held  by  him  as 
agent.  One  of  the  items  of  said  report  was  entitled  **  bonds  iii 
the  State  of  New  York,"  and  contained,  among  other  things,  the 
amount  due  on  said  bond  above  mentioned,  i*eckoned  at  compound 
interest  as  aforesaid,  but  the  amount  of  said  bond  was  included 
with  other  bonds,  and  was  not  returned  separately.  From  time  to 
time  Mr.  Fellows  made  payments  on  said  bond,  which  payments 
were  more  than  sufficient  to  pay  the  same  in  full,  if  the  amount 
due  thereon  were  reckoned  at  simple  interest,  but  if  the  same  wer3 
reckoned  at  compound  interest  there  was  unpaid  thereon  after 
deducting  said  payments  on  tlie  8th  day  of  December,  1871,  the 
sum  of  1^39,432.73.  During  all  the  time  Mr.  Fellows  was  such 
agent  of  the  plaintiff,  as  aforesaid,  he  fully  intended  to  pay  the  said 
bond  with  compound  interest,  and  he  caused  said  compound  inter- 
est to  be  calculated,  and  charged  the  same  against  himself  as  herein- 
before stated,  and  included  the  same  in  the  liquidation  hereafter 
mentioned,  with  the  intention  and  for  the  purpose  of  creating  a 
legal  obligation  to  pay  the  same.  In  May,  1871,  Mr.  Fellows 
ceased  to  act  as  agent  of  the  plaintiff,  and  on  the  8th  day  of  Decem- 
ber, 1871,  an  accounting  was  had  between  the  plaintiff  and  Joseph 
Fellows,  and  an  account  was  settled  and  stated  between  them.  On 
the  debit  side  of  the  account  at  the  foot  was  this  item,  "To  add 
amount  due  this  dav  on  Fellows  and  McNab  bond  $39,432.73."  A 
statement  attached  to  the  account  signed  hy  Fellows  contained  the 
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following:  **  The  foregoing  accounts  and  amounts  have  been  liqui- 
dated and  settled,  and  the  balance  due  to  Rev.  Richard  T.  P.  Pul- 
teney  is  $70,463.52,  subject  to  the  correction  of  any  errors  and 
omissions  which  may  hereafter  be  found  therein." 

And  as  conclusion  of  law  the  court  found,  among  other  things, 
that  the  acts  of  said  Joseph  Fellows  in  computing  compound  inter- 
est on  said  bond,  charging  the  same  to  himself  on  his  books, 
reporting  the  same  to  the  plaintiff  as  due  on  said  bond,  and  in- 
clnding  the  same  in  the  said  account  stated,  do  not  create  a  legal 
obligation  to  pay  said  compound  interest,  and  that  said  item  of 
$39,432.73  in  the  said  account  is  not  a  charge  against  said  Joseph 
Fellows  and  should  be  deducted  therefrom.  And  after  correcting 
various  errors  and  deducting  payments  made  after  the  statement 
was  made,  found  due  the  plaintiff  $16,927.43,  for  which  sum 
judgment  was  directed  and  perfected. 

The  General  Term,  on  appeal,  amended  and  modified  the  judg- 
ment by  adding  thereto  said  item  of  $30,432.73,  as  of  the  date  of 
the  settlement  of  the  account,  and  affirmed  it  as  thus  amended. 
6  Hun,  613.  The  defendant  appealed. 

A,  Hadden,  for  appellants.  Compound  interest  cannot  be  re- 
covered unless  there  is  an  agreement,  in  writing,  to  pay  the  same 
after  the  interest  upon  which  the  agreement  oi)ei'ates  has  fallen 
doe.  Conn  v.  Jackson,  1  Johns.  Ch.  13;  Va7i  Benschooten  v.  Lawson, 
6  id.  313;  Motnry  v.  Bishop,  5  Paige,  98;  Quackenbush  v.  Leonard, 
9  id.  334;  Toll  v.  ffiller,  11  id.  228;  Forman  v.  Porman,  17  How. 
255;  Slewari  v.  Petree,  55  N.  Y.  623.  Such  an  agreement  cannot 
be  implied.  Lockwood\.  lliorne,  18X.  Y.  292;  Howard  v.  Farley, 
3  Robt.  314;  Philips  v.  Behlen,  2  Edw.  Ch.  1;  Troup  v.  Haight,  1 
Hopk.  Ch.  267,  271. 

\ 

William  Ruuisey,  for  respondent.  An  account  stated  is  conclu- 
sive upon  the  parties  unless  the  person  seeking  to  impeach  it  shows 
I  mud  or  mistake.  Zockwood  y.  Thorite,  11  N.  Y.  170,  175;  Chub- 
buck  v.  Fer?kim,  42  id.  432;  Kock  v.  Boniiz,  4  Daly,  117.  There 
was  a  sufficient  agreement  on  the  part  of  Mr.  Fellows  to  pay  com- 
pound interest  LeGrange  v.  HamiUon,  4  T.  R.  613;  2  H.  Bl, 
144;  Kellogg  v.  Hickok,  1  Wend.  521;  Stetoart  y.  Petree,  55  N.  Y. 
621;  3  Pars,  on  Cont.  150,  151;  Waring  v.  Cu7diffe,  1  Ves.  Jr.  99; 
(Mmp  V.  Bates,  11  Conn.  487,  497;  Rose  v.  Bridgeport,  17  id.  243;  ^ 

Mowry  v.    Bishop,   5   Paige,  98;  Fobes  v.  Cantfield,   13  Ohio,  18;  fl 
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Bledaoe  v.  Nixon,  69  N.  C.  89;  12  Am.  Eep.  642;  Hollingsworth  v. 
Detroit,  3  McL.  472-478;  17  Conn.  245;  Bainbridgey.  Wilcocks,  1 
Bald.  536;  Watkinsofi  v.  Root,  4  Ohio,  374;  Peirce  v.  Rowe,  1  N. 
H.  179;  Toll  v.  HilUr,  11  Paige,  228,  231,  232;  Niles  v.  Bd.  of 
Comrs.,  8  Blackf.  158,  160 ;  Raphael  v.  Boehm,  11  Ves.  Jr.  92  ; 
Walker  v.  Walker,  9  Wall.  744,  756;  Johnson  v.  Hedrick,  33  Ind. 
129;  Barrell  v.  Joy,  16  Mass.  227;  Ossulston  v.  Farwkm/7*,  2  Salk. 
449;  Conn  y.  Jackson,  1  Johns.  Ch.  13;  3  Pars,  on  Cont.  (5th  ed.)  150, 
151 ;  Story  on  Cont.,  §  1033;  Barclay  v.  Kennedy,  3  Wash.  350;  Rtif- 
ford  V.  Bishop,  5  Russ.  Ch.  346,  353;  Eaton  v.  ^^«,  5  B.  &  Aid. 
34;  Watkinson  v.  ^oo^,  4  Ohio,  374;  Kennon  v.  Dickens,  C.  &  N. 
357;  Holmes  y.  D'Camp,  1  Johns.  34,  46;  2  Greenl.  Ev.,  §  127;  Smith 
V.  ^Weii,  5  Day,  337;  Russell  v.  WliippU,  2  Cow.  536;  Kimball  v. 
Huntington,  10  Wend.  675;  Sackett  v.  AS|p«;ic6r,  29  Barh.  180;  i/br- 
^'an  V.  Mather,  ^Ves.  Jr.  15,  20;  Pawling  v.  Pawling,  4  Yeates, 
220;  Clancarty  v.  Latouclie,  1  B.  &  B.  418,  429;  jB'a^ow  y.  Bell,  7 
E.  C.  L.  13;  Newell  y.  Jb7i^,  19  id.  304;  Ex  parte  Bevan,  9  Ves. 
Jr.  223;  Den7iiston  y.  Imbrie,  3  Wash.  396;  Barclay  v.  Kennedy ^ 
id.  350;  Howard  v.  ^arfey,  3  Robt.  308. 

Allen,  J.  Had  the  action  been  directly  upon  the  bond,  the 
amount  legally  recoYerable  upon  which  is  the  only  item  in  contro- 
versy, the  recoYcry  in  respect  to  it  would  haYC  been  limited  to 
what,  if  any  thing,  should  be  ascertained  to  be  due  thereon  upon  a 
computation  after  the  rule  prescribed  in  State  of  Connectictit  v. 
Jackson,  1  Johns.  Ch.  13,  for  the  computation  of  interest  where 
partial  payments  haYC  been  made  from  time  to  time.  The  ques- 
tion is  presented  whether  by  a  change  in  the  form  of  action  the 
legal  rights  of  the  parties  can  be  Yaried.  Compound  interest  can 
only  be  recoYcred  upon  some  new  and  independent  agreement, 
made  upon  a  good  consideration.  Hence,  the  plaintiff  brings  liis 
action  as  uport  a  stated  or  settled  account  in  which  the  bond  is 
included  as  one  of  the  items,  with  a  statement  of  tiie  amount  due 
thereon  in  gross,  but  which  amount  is  the  result  of  compounding 
the  interest  with  annual  rests.  The  exacting  or  reserYing  of  com- 
pound interest  has  not  met  with  faYor  in  the  courts,  but  the  right 
to  retain  it  when  Yoluntarily  paid  is  not  disputed,  and  arecoYery  of 
it  upon  express  contract,  made  after  the  interest  has  accrued  and 
upon  a  sufficient  consideration,  is  allowed.  When,  by  the  terms 
of  an  obligation,  interest  is  payable  at  stated  periods,  interest  upon 
interest  from  the  time  it  becomes  due,  only  giYes  the  creditor  the 
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n?ual  and  legal  equivalent  for  the  non-payment  of  money  payable 
at  a  day  certain,  and  in  some  States  recovery  may  be  had  of  inter- 
I'sc  upon  interest  under  such  circumstances  without  a  special  con- 
tract to  that  effect.  With  us  it  is  not  allowed.  Two  propositions 
are  definitely  settled  by  adjudication:  first,  that  an  agreement  to 
pay  interest  upon  interest  must,  in  order  to  its  validity,  be  made 
after  the  interest  which  is  to  bear  interest  has  become  due,  and 
second,  that  it  must  be  supported  by  a  sufficient  consideration.  A 
mere  voluntary  promise,  without  a  consideration,  is  a  nudum  pac- 
ium  and  cannot  be  enforced.  It  will  be  seen,  T  think,  that  in  this 
case  there  was  at  no  time  a  promise  or  agreement  by  the  debtor  to 
pay  compound  interest,  and  that  there  was  no  consideration  to 
i^npport  a  promise  if  one  had  been  made.  There  are  several  dicta 
to  be  found  in  the  reports  to  the  effect  that  the  agreement  must  be 
in  writing.     These  dicta  have  their  origin  in  Brown  v.  Barkham, 

1  P.  Wms.  652,  which  had  respect  to  interest  upon  arrears  of 
interest  upon  a  mortgage,  and  Lord  Parker  expressed  the  opinion 
that  "  to  make  interest  on  a  mortgage  principal,  it  is  requisite  that 
there  should  be  a  writing  signed  by  the  parties,  forasmuch  as  the 
estate  in  the  land  is  to  be  charged  therewith."  These  dicta  must 
be  understood  as  applying  to  mprtgages  upon  lands  or  other  real 
M^urities,  and  as  recognizing  a  difference  between  such  securities 
and  personal  contracts.     Kelly  on  Usury,  47,  49;  Morgan  v.  Mather y 

2  Vesey,  15. 

It  may  be  questioned  whether  the  courts  can  extend  the  statute 
of  frauds  to  cases  not  within  its  terms,  and  in  their  discretion 
require  promises  to  be  in  writing  which  the  legislature  has  not  seen 
tit  to  subject  to  that  formality. 

The  rule  has  not  been  applied  in  practice.  In  the  large  class  of  cases 
in  which  interest  upon  interest  lias  been  allowed,  it  has  been  upon  an 
agreement  implied  from  the  course  of  dealing  and  the  usage  of  the 
parties,  as  in  tlie  case  of  mutual  accounts  between  merchants.  The 
courts  will  not  give  effect  to  a  stipulation  for  compounding  future 
interest,  not  because  such  agreements  are  condemned  by  the  usury 
laws,  but  because  they  may  serve  as  a  temptation  to  negligence  on 
the  part  of  the  creditor  and  a  snare  to  the  debtor,  and  prove  in  the 
end  oppressive,  and  even  ruinous.  Quackmibush  v.  Leonardy  9 
Paige,  334. 

It  was  decided  in  chancery,  as  early  as  1707,  that  a  proviso  in  a 
mortgage  that  future  interest,  if  not  paid,  should  be  taken  as  prin- 
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cipal  and  bear  interest  is  void,  and  that  to  make  interest  principal 
it  is  requisite  that  it  be  first  grown  due,  and  then  an  agreement 
concerning  it  may  make  it  principal.  Lord  Ossulston  v.  Lord  Yar- 
mouth, 2  Salk.  449.  This  rule  has  been  followed  by  the  courts  of 
England  and  of  this  State  with  unvarying  uniformity  to  the  pres- 
ent time.  Ex  parte  Bevan,  0  Vosey,  223;  Mo  wry  v.  Bishop,  5  Paige, 
98;  Comyn  on  Usur}%  146;  Vayi  Benschooten  v.  Lawmn,  6  Johns. 
Ch.  313;  Connecticut  v.  Jacksoji,  supra  ;  Eaton  v.  BelL  5  B.  &  Aid- 
34;  Tolly.  Hiller,  11  Paige,  228;  Formanw  Forman,  17  How.  2b-K 
It  is  held  in  Van  Benschooten  v.  Lawson,  supra,  that  the  security 
which  was  for  interest  upon  interest  computed  from  a  time  past, 
and  thus  retrospective  in  its  operation,  was  void,  and  that  a  valid 
agreement  could  only  be  mjide  which  should  be  prospective  in  its 
operation.  The  security  for  the  compound  interest  which  liad 
already  accrued  was  by  mortgage  upon  real  property,  and  upon  bill 
filed  to  foreclose  it  the  mortgage  was  held  not  to  be  usurious,  but 
the  amount  included  for  interest  upon  interest  was  disallowed,  as 
not  recoverable  in  equity.  LohIEldok,  in  Eu-  parte  Bevan,  supra, 
seemed  to  be  of  the  opinion  that  although  agreements  for  interest 
upon  interest  were  legal  between  merchants,  the  rule  could  not  be 
applied  to  a  real  security. 

Chancellor  Kknt  did  not  rest  his  decision  of  the  Van  Ben- 
schooten case  upon  any  distinction  between  real  and  personal  securi- 
ties, but  upon  the  fact  that  the  obligation  was  retrospective  in  its 
operation  and  that  such  an  agreement  could  not  be  recognized  or 
enforced  in  a  court  of  e(|uity.  No  referonce  i.-!  made  to  any  consid- 
eration or  to  the  want  of  a  consideration  for  the  obligation.  The 
case  is  clearlv  an  authoritv  to  the  extent  that  an  aj^reement  not 
made  upon  some  new  and  sufficient  consideration  for  the  payment 
of  interest  upon  interest  for  a  time  already  past,  will  not  be  sus- 
tsiined  or  enforced  in  equity.  The  decision  goes  further  than  this, 
but  this  is  as  far  as  it  is  necessarv  to  relv  upon  it  as  an  authoritv 
here.  This  case  was  commented  upon  by  Chancellor  Walworth 
i!»  Mowry  v.  Bishop,  supra ^  but  the  criticism  was  obiter,  us  the 
question  was  not  involved  in  the  case  then  under  consideration. 
In  Stewart  v.  Petree.  55  N.  Y,  621,  the  only  defense  interposed  was 
that  of  usury,  and  the  decision  might  have  been  placed  upon  the 
authority  of  Kellogg  v.  Hicknk,  1  Wend.  521,  and  Le  Orange  v. 
Hamilton,  4  T.  R.  G13,  and  other  cases  in  which  the  precise  point 
had  been  adjudged. 
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The  decision  actually  made  by  the  court  was  upon  the  defense 
of  usury,  and  the  authority  of  the  Van  Benschooten  case  is  not 
imp&ircd  by  it.  An  obligation  to  pay  compound  interest  already 
accrued  would  be  without  consideration,  as  the  mere  moral  obliga- 
tion to  compensate  the  creditor  for  the  loss  of  liis  interest  would 
not  be  sufficient  to  support  the  undertaking.  Ehle  v.  Judson,  24 
Weud.  97.  Whether  in  Stetoart  v.  Petree,  the  extension  of  the 
time  for  the  payment  of  the  principal,  as  well  as  the  accrued  inter- 
est, was  a  sufficient  consideration  for  the  note  was  not  considered, 
as  the  question  was  not  made  by  the  defendant.  It  was  claimed  to 
Ix;  illegal,  and  that,  therefore,  the  note  was  usurious.  At  the  time 
of  the  rendition  of  the  account  by  the  debtor  in  this  case  the  cred- 
itor had  no  legal  or  equitable  claim  to  the  compound  interest  or  to 
interest  upon  interest,  and  had  its  payment  been  coerced  and  an 
unfair  advantage  taken  of  his  necessities  to  compel  the  payment  of 
it,  or  security  for  its  payment,  the  transaction  would  have  been 
avoided  by  a  court  of  equity  as  unjust  and  oppressive,  and  restitu- 
tion oi-dered.  Thornhill  \,  Evans,  2Atk.  330.  While  all  the  cases 
agree  that  when  the  interest  has  once  accrued  the  parties  may  law- 
fully agree  to  turn  such  interest  into  principal,  so  ss  to  carry  inter- 
est infuturo,  and  the  forbearance  will  constitute  a  consideration, 
there  is  no  case  that  has  come  under  my  observation  that  holds  that 
a  like  promise  to  operate  retrospectively  is  valid,  unsupported  by 
any  consideration  other  than  the  moral  consideration  (if  one  exists) 
resulting  from  the  fact  that  the  interest  is  in  arrearand  unpaid. 

Had  the  debtor  at  the  time  of  the  statement  of  the  account,  upon 
which  reliance  is  placed,  expressly  promised  to  pay  the  interest  in 
arrear  with  interest  upon  it  from  the  time  it  was  due  and  to  com- 
pound it,  the  promise  would  have  been  a  nude  pact  'without  con- 
sideration. The  plaintiff  is  in  no  better  situation  seeking  to  re- 
cover upon  a  bare  acknowledgment  of  an  indbbtedness  from  which 
an  implied  promise  is  claimed  than  he  would  have  been  upon  an 
express  promise. 

Engagements  to  pay  interest  in  future  upon  interest  already  ac- 
crued have  a  consideration  in  forbearing  and  giving  day  of  pay- 
ment for  moneys  presently  due.  It  is  the  agreement  to  forbear  for 
a  time  in  the  future  that  gives  vitality  to  the  promise.  Eaton  v. 
Belly  ,wpra.  There  can  be  no  valid  contract  without  a  consider- 
ation to  sup[K)rt  it,  and  the  right  to  compound  interest  depends  en- 
tirely upon  contract  expressed,  or,  in  mercantile  transactions, 
"VoL.  XXIII.— H 
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implied  from  the  mode  of  dealing  with  former  accounts  or  from 
custom.  Fergusson  v.  Fyffe,  8  CI.  &  Fin.  121;  Ex  parte  Sevan, 
supra.  Lord  Hard  wick,  in  Thornhill  v.  Bvans,  which  was  an  ex- 
treme case,  intimated  that  an  agreement  to  turn  interest  into 
principal  could  only  be  upon  the  advance  of  fresh  money,  and  that 
even  then  it  was  reckoned  a  hardship.  But  it  is  not  apparent  why 
any  other  consideration,  sufficient  in  the  law  to  support  a  contract, 
would  not  serve  as  a  consideration  for  this  particular  agreement  as 
well  as  the  actual  advance  of  other  money. 

Compound  interest  is  recoverable  upon  merchants'  accounts  of 
mutual  dealings,  upon  an  express  agreement,  or  when  an  agree- 
ment may  be  implied  from  custom  or  usage,  for  the  reason  that  an 
extension  of  time  for  payment  is  implied,  and  the  transaction  is 
fair,  as  the  balance  may  change  and  the  benefit  of  the  usage  be 
mutual.  Kelly  on  Usury,  49,  The  promise  relied  upon  by  the 
plaintiff  is  merely  implied  from  the  acknowledgment  in  the  state- 
ment of  account  in  December,  1871.  It  has  no  foundation  in  any 
usage  or  prior  dealing  between  the  parties.  For  this  promise  (if 
one  can  be  implied)  there  is  no  consideration.  Delay  in  payment 
was  neither  asked  nor  granted,  and  if  this  action  can  be  maintained, 
a  like  action  might  have  been  brought  immediately.  Neither  was 
any  money  advanced  or  other  right  relinquished  by  the  creditor  or 
benefit  conferred  upon  the  debtor.  It  was  at  best  a  gratuitous 
promise  to  pay  a  very  large  sum  of  money,  to  which  the  promisee 
had  no  claim,  either  at  law  or  in  equity,  and  an  action  will  not  lie 
upon  it.  But  the  rendition  and  statement  of  the  account  was 
not  a  promise  or  the  equivalent  of  a  promise  to  pay  the  compound 
interest  upon  which  an  action  will  lie.  It  was  merely  an  acknowl- 
edgment that,  upon  the  basis  of  the  computation  made,  the  sum 
named  was  due  for  principal  and  interest.  Upon  a  like  statement 
of  account,  and  of  a  balance  due  between  merchants,  the  law  im* 
plies  a  promise,  for  the  reason  that  the  several  items,  when  estab- 
lished, constitute  legal  demands  of  the  respective  parties  against 
each  other,  upon  which  an  action  would  lie,  and  the  acknowledg- 
ment is  an  admission  of  the  correctness  of  the  items  of  debit  and 
credit,  resulting  in  the  stated  balance.  The  right  of  action  as 
upon  a  promise  to  pay  necessarily  follows.  In  such  case  there  is 
no  estoppel.  The  account  may  be  impeached  for  errors  or  mistakes. 
It  merely  establishes,  j[>ri'/?ia  facie,  the  accuracy  of  the  items  with- 
out further  proof.    Locktoood  v.  Thorney  18  N.  Y.  285.    If  it  ap» 
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pears  that  any  of  the  charges  are  not,  in  law  or  in  equity,  proper 
claims  against  the  party  debited  with  them,  no  promise  to  pay  will 
be  implied  in  respect  to  the  balance  into  which  they  enter,  and 
of  which  they  are  a  part.  The  law  will  not  imply  a  promise 
to  pay  compound  interest,  except  under  peculiar  circumstances, 
and  upon  some  evidence  from  which  an  agreement  to  turn  the 
interest  into  principal  to  bear  interest  for  the  future  can  be  infer- 
red. Thompson  v.  Leith,  4  Jur.  (N.  S.)  1091,  was  a  much  stronger 
case  for  the  plaintiff  than  this,  and  one  in  which  it  was  very  evi- 
dent that  the  payment  of  interest  was  deferred  by  the  creditor  upon 
the  faith  that  interest  would  be  paid  thereon.  A  promise  would 
have  been  implied  from  the  same  circumstances  to  pay  any  claim 
that  the  law  regarded  as  either  legal  or  equitable.  K  correspond- 
ence took  place  between  the  mortgagee  and  mortgagor,  extending 
over  a  series  of  years  in  which  the  mortgagee  stated  his  intention, 
if  the  interest  on  the  mortgage  was  not  paid,  to  add  it  to  the  prin- 
cipal and  to  charge  the  same  interest  upon  the  amount  as  the  mort- 
gage bore.  The  mortgagor  replied  from  time  to  time,  that  he  could 
DOC  pay  the  interest  and  that  it  must  be  added  to  the  claim  of  the 
mortgagea 

It  was  held  that  it  did  not  amount  to  an  agreement  to  pay 
compoand  interest,  and  the  claim  of  the  mortgagee  was  not 
allowed.  In  Brow7i  v.  Barhham,  supra,  there  being  a  great  arrear 
of  interest,  the  mortgagee  sent  an  account  in  writing  of  the  sum 
due  him  for  interest,  computing  it  at  six  per  cent,  and  the  mort- 
gagor returned  answer,  allowing  the  account,  desiring  forbearance 
and  promising  to  make  satisfaction  to  the  mortgagee  for  the  same. 
Lord  Parker  held  that  there  was  no  agreement  to  make  the  inter- 
est, principal  so  as  to  bear  interest.  The  statement  of  the  account 
is  a  waiver  of  o£her  proof  of  the  same  facts  and  results.  Upon 
proof  in  any  other  manner  of  the  correctness  of  the  items  of  debit 
and  credit  which  enter  into  an  account  stated  an  action  for  the 
resulting  balance  would  lie,  and  the  law  would  imply  a  promise  to 
pay  it,  as  it  would  upon  a  formal  striking  of  the  balance  by  the 
parties.  Here  the  statement  of  the  account  is  but  an  admission  of 
the  gross  amount  due  upon  the  bond  resulting  from  a  computation 
of  interest  with  annual  rests.  This  admission  has  no  other  or  dif- 
ferent effect  than  would  bo  given  to  proof  of  the  same  fact  by  any 
other  competent  evidence,  or  by  a  computation  in  the  presence  of 
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the  court,  and  the  legal  and  equitable  rights  or  obligations  of  the 
parties  arc  not  affected. 

The  law,  while  it  permits  the  party  to  become  bound  to  pay  inter- 
est, will  not  imply  or  impose  an  obligation  to  pay  in  the  absence 
of  a  promise  and  without  any  consideration  for  a  promise.  Tin* 
statement  of  the  account  does  not  give  the  plaintiffs  au  action  f«»r 
the  recovery  of  compound  interest.  The  statement  of  the  ac- 
count is  not  the  equivalent  of  an  express  promise  to  pay  the  bal- 
ance when  the  items  do  not  constitute  a  legal  debt  or  duty. 

'i'hc  law  implies  a  promise  when  justice  and  rcjison  require,  in 
order  to  give  effect  to  transactions.  But  an  express  promise  to 
l)ay  the  exorbitant  amount  included  for  compound  interest  here 
would  neither  be  just  nor  reasonable.  An  agreement  to  pay  simple 
interest  upon  the  several  installments  of  interest  as  they  became 
due,  and  a  computation  based  upon  such  agreement,  applying  th<» 
payments  as  madt  first  to  the  payment  of  interest  until  all  wa«« 
paid,  might  not  be  unreasonable  or  inequitable.  The  result  would 
have  been  far  different  from  that  now  insisted  on.  Again,  there 
being  an  express  contract  for  the  payment  of  the  debt  and  the 
interest  undischarged,  the  law  will  not  imply  another  and  differ- 
ent agreement  for  the  same  purpose.  E cpressum  facit  ceasarc  fnc- 
ituin.  This  is  not  a  separate  and  independent  undertaking  for  the 
payment  of  the  extraordinary  interest,  but  if  one  wjks  made,  it  was 
for  the  payment  of  the  whole  debt. 

And  just  here  the  plaintiff  has  to  encounter  and  overcome 
another  obstacle  to  the  recovery,  as  upon  an  account  stated,  the 
amount  secured  by  the  bond.  When  a  sum  of  money  is  secured  bv 
a  deed  and  a  balance  is  struck  for  the  purpose  of  ascertJiining  how 
much  remains  due  thereon,  and  the  obligor  admits  the  correctness 
of  the  account  and  promises  to  pay  it,  an  action  will  not  lie  on  tin's 
account  and  promise,  but  the  action  must  be  brought  on  the  secu- 
rity. A  simple  contract  is  merged  in  a  bond,  covenant  or  other 
contract  l)y  deed  or  record,  but  the  greater  security  is  not  merged 
in  a  lesser.  MidcUfdifch  v.  BlHs,  2  Exch.  623;  Wood  t,  Edwards ^ 
19  Johns.  205;  Landis  v.  Urie,  10  S.  &  R.  316;  GilsoJiy,  Stewart^ 
7  Watts,  100.  A  debt  of  record  or  by  deed  may  be  tnmed  into  a 
simple  contract  debt,  but  only  upon  some  new  consideration,  and 
then  the  action  must  l)e  upon  the  special  agreement,  and  not  upon 
an  insimul  compuinAsenL  Miller  v.  Watson,  4  Wend.  267;  S.  C, 
7  Cow.  39. 
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A  new  promise  of  indulgence,  and  to  forbear  payment,  would 
not,  it  seems,  be  regarded  a  sufficient  consideration  to  support  an 
action  of  assumpsit.  Per  Kennedy,  J.,  Gilsofiv.  Stetoart,  supra. 
But  a  promise  will  not  be  necessarily  and  in  all  cases  implied  from 
a  mere  assent  or  acknowledgment  when  an  express  promise  would 
give  a  cause  of  action.  Ocmipton  v.  Jones,  4  Cow.  13;  Jessel  v. 
WiUicttMbtirgh  Ins.  Co.,  3  Hill,  88. 

Perhaps,  if  a  debt,  although  secured  by  deed,  is  made  up  of 
many  items,  and  in  the  statement  of  an  account  the  items  are 
mingled  with  other  and  distinct  items  of  indebtedness,  and  a  bal- 
ance struck,  the  including  of  the  latter  class  of  items  may  be  a 
sufficient  consideration  to  support  an  express  promise  to  pay  the 
general  balance.  Gilsoji  v.  Stewart,  supra.  But  here  the  bond 
was  conditioned  for  the  payment  of  a  single  sum  of  money  by 
installments,  and  is  only  made  a  part  of  the  account  by  being 
added  to  the  debit  side  as  a  sum  in  gross  due  on  the  bond  after 
the  making  up  of  the  account  of  the  general  dealings  of  the  parties 
which  properly  enter  into  an  account  current.  Again,  the  bond 
debt  was  not  the  sole  debt  of  the  defendant's  testator,  and  was  en- 
tirely disconnected  with  the  fiduciary  transactions  which  entered 
into  and  coastitut3d  the  entitle  account  of  mutual  dealings  between 
the  parties. 

This  case  is  not  within  any  of  the  recognized  exceptions  to  the 
rule  that  a  bond  debt  will  not  be  merged  in  a  simple  contract  so 
as  to  permit  an  action  upon  the  latter.  The  plaintiff  should  have 
counted  on  the  bond;  but  assuming  that  the  balance  claimed  aa 
due  upon  the  bond  properly  formed  a  part  of  the  account  stated 
and  settled,  and  may  be  recovered  as  a  part  of  the  general  balance 
in  an  action  of  insimul  computassenty  the  plaintiff  has  other  diffi- 
culties to  overcome.  This  is  an  action  for  equitable  relief,  and  the 
plaintiff  seeking  equity  must  do  equity.  The  action  seeks  to  open 
the  account  and  readjust  the  balance,  and  the  account  is  open  to 
any  objections  by  the  defendant.  If  he  can  show  any  mistake, 
fraud  or  error,  or  that  any  item  is  improperly  in  the  account,  lead- 
ing to  a  i-esult  and  a  balance  which  courts  of  equity  regard  as 
iniquitous  and  oppressive,  he  may  insist  in  this  action  upon  his 
equitable  rights,  and  that  the  account  bo  adjusted  upon  an  equi- 
table and  just  basis.  The  account  was,  to  all  intents  and  for  all 
purposes,  as  to  all  matters  properly  included  in  it,  a  stated  account, 
and  could  only  be  op<med  upon  allegations  of  specific  errors.     A  m 
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settled  account  i^  prima  facie  evidence,  and  will  be  deemed  conclu- 
sive between  the  parties,  unless  some  fraud,  mistake,  omission  or 
inaccuracy  is  shown.  An  exception  is  recognized  when  the  parties 
are  not  upon  equal  terms,  and  then  a  court  of  equity  may  wholly 
disregard  it.  An  account  will  not,  in  the  absence  of  fraud,  be 
opened  ordinarily  upon  a  general  charge  of  inaccuracy,  but  the 
specific  errors  must  be  alleged.  Story's  Eq.  Jur.,  §§  523,  627;  Con- 
sequa  v.  Fanning,  3  Johns.  Ch.  587.  The  plaintiff  has  assigned  errors 
on  both  the  credit  and  debit  side  of  the  agency  account,  affecting 
materially  the  balance  upon  that  account  between  the  parties,  but 
not  affecting  the  amount  stated  as  due  in  the  bond.  It  was  open 
to  the  defendant  to  falsify  the  account  by  showing  that  a  wrong 
charge  was  included  in  it.  In  Troup  v.  Haighty  Hopk.  239,  the 
right  to  falsify  the  account  was  to  some  extent  restricted  by  the 
special  airrcement  of  the  parties,  but  the  general  rule  was  recog- 
nized by  the  chancellor.  See,  also,  Philips  v.  Belden,  2  Edw.  Ch. 
1;  Champion  v.  Joslyn,  44  N.  Y,  653;  Taylor  v.  Ilaylin,  2  Br.  Ch. 
R.  310.  The  stipulation  tliat  the  settlement  of  the  accounts  was 
"subject  to  the  correction  of  errors  and  omissions  which  may  be 
hereafter  found  therein  "  does  not  render  it  any  the  less  a  settled 
account,  and  subject  to  all  the  rules  applicable  to  stated  accounts. 
This  is  implied  in  every  stated  account,  and  in  every  settlement  of 
commercial  transactions.  This  was  expressly  decided  in  Johjison 
V.  Curtis,  3  Br,  Ch.  R.  2GG;  cited  also  in  2  id.  310,  in  which  there 
was  a  similar  stipulation.  The  form  of  action  was  properly 
adapted  to  correct  tlie  account  in  the  respects  to  which  specific 
objections  were  taken,  and  the  court  had  jurisdiction  to  reopen  and 
readjust  the  accounts  upon  the  allegations  of  the  complaint.  But 
this  does  not  enable  the  plaintiff  to  insist  upon  a  claim  or  judg- 
ment for  the  payment  of  the  compound  intert^st  which,  under  the 
circumstances,  and  within  the  rulings  and  intimations  of  all  courts 
and  judges  who  have  spoken  on  the  subject,  must  be  regarded  as 
oppressive  and  unjust,  and,  therefore,  not  to  bo  allowed  in  equity. 
The  plaintiff's  claim  is  inequitable,  not  to  be  enforced  in  equity, 
and,  as  a  claim  at  law,  has  no  foundation.  The  claim  cannot  be 
brought  within  the  principle  upon  which  compound  interest  has 
been  allowed  upon  the  periodical  statement  of  accounts  between 
merchants  in  which  interest  has  been  charged  in  and  treated  as 
principal.  These  cases  proceed  upon  the  theory  that  the  circum- 
stances authorized  an  inference  of  an  agreement  at  the  end  of 
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erery  year  that  tlie  interest  then  due  should  become  principal. 
Lard  Clancariy  v.  Latonche^  1  Ball  &  B.  429. 

The  judgment  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmed.  Rapallo,  Andrews  and  Miller, 
JJ.,  concurred. 

Chubch,  C.  J.,  delivered  a  dissenting  opinion^  with  which  Folgbr 
and  Eael^  JJ.,  concurred. 

Judgment  reversed^ 


CumiiNS,   appellant,  v.  The  Agricultural   Insurakce  Com- 
pany. 

(67  N.  Y.  280.) 

Fire  insurance  —  Condition  in  policy  —  Leaving  premises  vacant. 

A  policy  of  fire  insurance  on  a  dwelling-house  was  conditioned  to  be  void  if 
the  bouse  should  "  become  vacated  by  the  removal  of  the  owner  or  occupant." 
Held,  that  the  condition  referred  to  a  permanent  removal  and  an  entire 
abandonment  of  the  house  as  a  place  of  residence,  and  that  the  question 
whether  there  had  been  such  removal  was  for  the  jury.    (See  note,  p.  114.) 

i  CTION  upon  a  policy  of  insurance  issued  by  defendant,  insur- 
i\     ing,  among  other  things,  plaintiff's  dwelling-house. 

The  policy  contained  this  provision  :  ."  If  the  dwelling-house 
or  houses  hereby  insured  become  vacated  by  the  removal  of  the 
owner  or  occupant,  or  be  unoccupied  at  the  time  of  effecting  the 
insurance,  and  not  so  stated  in  the  application,  then,  and  in  every 
finch  case,  and  in  cither  of  said  events,  this  policy  shall  be  null  and 
Toid,  until  the  written  consent  of  the  company,  at  the  home  office, 
ijs  obtained." 

The  house  was  occupied,  at  the  time  of  the  issuing  of  the  policy, 
by  Albert  Cummins  and  wife,  plaintiff  residing  in  another  house 
near  by.  Some  three  months  prior  to  the  fire,  plaintiff  went  from 
borne,  leaving  his  wife,  and  his  son  and  wife,  at  his  request,  stayed 
at  his  residence  during  his  absence.  Plaintiff's  evidence  was  to  the 
effect  that  Albert  still  retained  the  house  as  his  residence;  left  there 
his  furniture  and  family  clothing,  and  intended  to  return  to  it 
upon  the  return  of  his  father.     Albert   and   his  wife   were  fra- 
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quently  at  tlie  house,  the  latter  going  there  each  week  to  sweep  it, 
air  the  furniture,  and,  at  other  times,  to  can  fruit,  to  obtain  arti- 
cles needed,  and  for  other  purposes.  Before  the  return  of  the  plain- 
tiff, and  while  Albert  was  thus  absent,  the  house  was  burned.  In 
the  proofs  of  loss,  plaintiff  stated  that  the  premises  were  vacant  at 
the  time  of  the  fire.  At  the  close  of  the  evidence,  defendant's 
counsel  moved  for  a  nonsuit,  upon  the  ground  that  the  undisputed 
evidence  showed  that  the  house  became  vacant,  and  continued  so 
up  to  the  fire,  without  notice  to  defendant. 

Plaintiff's  counsel  asked  the  court  to  submit  the  question  to  the 
jury  whether  the  occupant  of  the  house  vacated  the  same  by 
removal.  The  court  refused  so  to  do,  and  gmnted  tlie  motion  for 
a  nonsuit,  to  which  plaintiff's  counsel  duly  excepted.  Exceptions 
were  ordered  to  be  heard  in  first  instance  at  General  Term.  The 
latter  denied  a  new  trial  and  ordered  judgment  on  the  order  of  non* 
suit.     Plaintiff  appealed. 

Geo,  B,  Bradley,  for  appellant.  The  house  did  not  become 
vacated  by  the  removal  of  the  occupant.  6  J.  &  S.  517;  Rann  v. 
Home  Ins.  Co.,  69  N.  Y.  387;  Hoffman  y.j^Itm  Ins.  Co.,  32  id. 
405;  Reynolds  v.  Com-.  Ins.  Co.,  ^7  id.  597;  HyndsY.ScIien.  Co.  his. 
Co.,  11  id.  554;  Com.  bis.  Co.  v.  Robinson,  64  111.  265;  16  Am.  Rep. 
557;  2  Burr.  L.  Diet,  Removal;  Crawford  y.  Wilson,  4  Barb.  518; 
O'Brien  v.  Com.  F.  Ins,  Co.,  6  J.  &  S.  517.  The  paper  of  Septem- 
ber 18th  was  in  no  sense  an  estoppel.  McMaster  v.  PresH,  eCe., 
of  Ins.  Co.,  55  X.  Y.  2*^2. 

Bradley  Winslota,  for  respondent.  The  refusal  to  allow  plaintiff 
to  show  that  iiis  statement  of  loss  was  different  from  that  contained 
in  the  proofs  of  loss  was  correct.  Irving  v.  Exrel.  F,  Ins.  Co.,  1 
Bos.  507.  The  house  was  vacated  within  the  spirit  and  meaning 
of  the  policy.  Wnstion  v.  City  F,  Ins,  Co,,  15  Wis.  138;  Harrison 
V.  City  F.  Ins.  Co.,  9  Allen,  231;  Keilh  v.  Q.  M.  F.  Ins.  Co.,  10  id. 
228;  Paine  v.  Ag.  Ins.  Co.,  5  T.  &  C.  619. 

Rapallo,  J.  At  the  General  Term  this  case  was  decided  mainly 
upon  the  authority  of  the  case  of  Paine  v.  The  Same  Defendant,  5 
T.  &  C.  619.  The  policy  in  that  case  contained  a  provision  that 
should  the  house  insured  be  leff  ufioccupied  mthout  gxYing  imfnedi' 
ak  notice  to  the  company  the  policy  should  be  void.     The  occu- 


NOVEMBER  TERM,  1876.  ]13 


Comrains  v.  The  Agricaltanl  Insurance  Companj. 


pants,  boing  husband  and  wife,  separated  and  lef  fc  fche  house  unin- 
habited for  several  weeks,  though  their,  household  effects  were  left 
upon  the  premises  and  the  husband  occasionally  went  there.  The 
Supreme  Court  held  that  the  house  was  left  unoccupied  within 
the  meaning  of  the  policy.  After  that  decision  it  appears  that  the 
defendant  changed  the  form  of  its  policies,  and  in  the  one  now  in 
<|no>tion  in  place  of  the  jwovision  that  leaving  the  house  unoccu- 
pied should  avoid  the  policy,  inserted  the  clause  that  if  the  house 
should  become  vacated  by  the  removal  of  the  owner  or  occupant  the 
policy  should  be  void,  etc.  The  court  below  expressed  the  opinion 
that  there  was  not,  in  effect,  any  substantial  distinction  between 
the  language  used  in  this  policy  and  that  used  in  the  policy  in  the 
Paine  case,  or  such  as  would  allow  the  court  to  depart  from  its  decis- 
ion in  that  case. 

The  question  is  not  free  from  difficulty,  but  it  seems  to  us  that 
there  is  a  material  distinction  between  the  two  provisions.  In  the 
case  of  Piiiiic  the  mere  fact  that  the  liousc  was  left  unoccupied  was 
sufficient  to  avoid  the  policy,  according  to  its  express  terms,  unless 
immediate  notice  were  given.  In  the  cases  of  Wustum  v.  City  Fire 
Jujsurauce  Company ,  15  Wis.  138  ;  and  Harrison  v.  Same  Company, 
9  Allen,  231,  which  are  relied  upon  as  authorities  in  the  Paine 
case,  the  clause  was  that  the  policy  should  become  void  if  the  occu- 
pant personally  vacated  the  premises  without  giving  immediate 
notice  ;  and  in  the  case  of  Keith  v.  Quincy  Mutual  Fire  Insurajice 
Company^  10  Allen,  228,  the  clause  was  that  the  policy  should  be- 
come void  if  the  building  remained  unoccupied  over  thirty  days 
without  notice.  In  all  these  cases  it  was  immaterial  how  the  house 
came  to  be  vacated  or  unoccupied.  The  fact  alone  was  sufficient. 
But  in  the  present  case  merely  vacating  the  house  or  leaving  it  uu- 
occupied  was  not  declared  in  the  policy  to  be  sufficient  to  termin- 
ate the  insurance.  The  condition  was  superadded  that  it  must 
luive  been  vacated  by  tlie  removal  of  the  owner  or  occupant*  Some 
sfigiiificanco  must  be  attached  to  these  words,  and  we  think  that 
they  reter  to  a  permanent  removal  and  entire  abandonment  of  the 
house  as  a  place  of  residence.  So  long  as  the  occupant  retained  it 
as  his  place  of  abode,  intending  to  return  to  it,  and  left  his  furni- 
ture and  effects  there,  some  degree  of  watchfulness  and  care  on  his 
part  might  reasonably  be  expected.  He  would  continue  to  have  an 
interest  in  its  protection  and  preservation,  and  in  common  parlance 
he  would  not  be  said  to  have  removed  therefrom. 

VoXXIIL  — 15 
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The  absence  of  Albert  Cammins  and  his  wife^  though  for  a  con- 
siderable period,  was  temporary  in  its  nature  and  for  a  special  pur- 
pose. There  was  evidence  that  ho  still  retained  the  house  as  his 
residence  and  left  his  furniture  and  clothing  of  his  family  there  ; 
that  during  his  absence  his  wife  took  care  of  the  house,  going  there 
every  week  to  cleanse  it,  and  from  time  to  time  to  obtain  articles 
required  for  immediate  use  and  for  other  purposes,  and  that  it  was 
their  intention  to  return  as  soon  as  tlie  plaintiff  had  finished  his 
canvassing  trip.  The  statement  in  the  proofs  of  loss  as  to  the 
premises  being  vacant  did  not  preclude  the  phiintiff  from  showing 
at  the  trial  the  circumstances  under  which  the  house  had  been 
vacated  (55  N.  Y.  229),  and  we  think  the  court  should  have  submit- 
ted to  the  jury,  as  requested,  whether  it  had  been  vacated  by  the 
removal  of  the  occupant  therefrom. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

All  concur. 

Judgment  reversed. 

Note  by  thb  Reporter.  —  See  Ashteorthy,  BuUders*  Mutual  Itis,  Co.^  17 
Am.  Rep.  117;  S.  C,  112  Mass.  422;  Cone  y.  Niagara  Fire  Ins.  Co.,8T.  &  C. 
33;  affirmed,  aO  N.  Y.  619. 

Ill  American  Ina.  Co.y.  Padfield,  78  lU.  167,  the  policy  was  oonditioued  to 
become  void  if  the  premises  "  should  l>ecome  raoant  or  unoccupied.'*  No  per- 
son resided  in  the  house  for  two  months  before  it  was  burned ;  a  few  articleA  <>f 
furniture  were  left  therein,  but  the  tenant,  who  occupied  it  when  the  policy 
wns  issued,  had  left  it  without  intending  to  return.  Held,  that  the  premises 
were  vacated  and  unoccupied  within  the  policy. 

A  temporary  absence,  though  of  ten  days  or  two  weelcs  duration,  does  not 
mnlce  the  premises  vacant  and  unoccupied.  O'Brtenv.  CommercieU  Ins.  Co., 
6  J.  &S.  517. 

A  statement  that  premises  are  **  occupied  by  insured  *  is  not  a  warranty  of 
continued  occupation,  and  the  policy  is  good,  though  the  premises  were  vacant 
when  burned.    Joyce  v.  Maine  Ins.  Co  ,  45  Me.  168. 

If  there  is  no  express  stipulation  that  the  policy  shall  become  void  if  th? 
premises  are  left  vacant,  the  policy  will  not  be  voided.  Oamwell  v.  Merehantm' 
Ins.  Co.^  12  Cosh.  167;  Joys  v.  MerchofUs'  Ins.  Co.,  6  La.  Ann.  781. 
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Barby,  appellant,  v.  The  Oystbk  Bay  &  Huktikgton  Steam- 
boat Company. 

(6?  N.  Y.  301.) 
Carrier  —  Right  to  exclude  paseengers  seekijig  to  compete  in  btteinesg. 

A  carrier  of  pasaengers  may  establisli  on  his  car  or  vessel  an  agency  for 
the  delivery  of  passengers'  baggage,  and  may  excliule  therefrom  all  other 
persons  who  seek  to  enter,  or  to  travel  thereon,  for  the  purpose  of  compet- 
ing with  such  agency. 

Defendant,  a  carrier,  established  on  its  steamboat  an  agency  for  the  delivery 
of  carrier's  baggage.  Plaintiff,  an  expressman,  traveled  over  defendant's 
line  for  the  purpose  of  soliciting  and  receiving  orders  from  passengers  in 
competition  with  such  agency.  Defendant  notified  him  to  desist,  and  after- 
ward, on  his  refusal  to  desist,  ejected  him,  althouj^h  he  had  a  ticket,  and 
afterward  refused  him  passage.  In  an  action  for  damages,  held,  that  defend- 
ant's action  was  justifiable,  and  that  plaintiff  had  no  cause  of  action. 

ACTION  to  recover  damages  alleged  to  have  been  occasioned  to 
plain tifi  by  ejecting  him  from  defendant's  boat,  and  by  refus- 
ing him  passage  thereon. 

Defendant  was  the  owner  of  a  steamboat  and  the  carrier  of 
passengers  and  freight  thereon  between  New  York  and  Jones' 
Dock,  near  Huntington,  Long  Island.  Plaintiff  was  engaged  in 
the  express  business  between  New  York  and  Huntington.  He  had 
formerly  been  the  authorized  expressman  on  defendant's  boat,  re- 
ceiving orders  for  the  delivery  of  passengers'  baggage  and  taking 
chai^  of  and  delivering  the  same  under  contract  with  it,  but  the 
privilege  of  transacting  this  business  on  the  boat  had  been  granted 
by  defendant  to  another  person.  Plaintiff,  contrary  to  the  direc- 
tions of  defendant,  continued  to  advertise  and  transact  his  business 
as  before,  and  he  refusing  to  promise  to  discontinue  the  business 
while  on  the  boat,  he  was,  in  consequence  of  such  refusal,  at  one 
time  ejected  from  the  boat,  after  he  had  purchased  a  ticket,  and  at 
other  times  was  refused  a  passage.  The  plaintiff  was  nonsuited  at 
the  trial,  and  the  order  of  nonsuit  was  affirmed  at  General  Term. 

J.M,  Outteau,  for  appellant.    The  refusal  to  allow  plaintiff  on  its  fl 
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boat  cannot  be  justified  by  defendant,  on  tlio  ground  that  his 
object  in  obtaining  a  passage  was  to  interfere  witli  the  interest  or 
patronage  of  defendant.  Ang.  on  Com.  Oarr.,  §  529;  Jenrk^  v.  CoU" 
man,  2  Sumn.  221.  The  refusal  could  not  be  justified  by  sliowing 
the  contract  with  a  third  person  alleged  in  the  answer.  Sanrlford 
V.  R.  R.  Co.,  24  Penn.  St.  378;  N,  E.  Ex.  Co.  v.  Me,  C  R.  R,  Co.,  57 
Me.  188;  8.  C,  2  Am.  Rep.  31;  Bennett  v.  Button,  10  N.  H.  481; 
Markham  v.  Brown,  8  id.  523;  Marriott  v.  L.  £  S.  W.  R.  Co.,  3 
Jur.  (N.  S.)  493. 

Thonias  Young,  for  respondent.  Plaintiff  could  not  carry  on  his 
business  on  board  defendant's  vessel  without  its  consent.  2  T.  & 
C.  598  ;  Story  on  Bail.,  §  591,  a;  §  497,  note  3;  W.  and  P.  R.  R. 
Co.  V.  Miles,  55  Penn.  St.  209 ;  Burgess  v.  Clements,  411.  &  S.  306, 
314;  Fell  v.  Knight,  8  M.  &  W.  269;  Camm.  v.  Power,  1  Am.  R 
Cas.  389;  N.  J.  St  Nav.  Co.  v.  Mer.  Bk.,  6  How.  (U.  S.)  344;  23 
Vt  186. 

Andrews,  J.  It  is  the  general  duty  of  a  carrier  of  passengers 
to  carry  all  persons  who  offer  themselves  as  passengers,  provided 
there  is  room  in  the  conveyance,  upon  being  paid  the  usual  fare 

The  carrier,  however,  may  make  reasonable  rules  and  regulations 
for  the  conduct  of  his  business,  and  when  they  are  made  known 
passengers  are  bound  to  observe  them.  He  may  carry  on,  in  connec- 
tion with  his  business  of  carrier,  any  other  business,  and  may  use 
his  pi-ojierty  in  any  way  he  may  choose  to  i)romote  his  interests, 
not  inconsistent  with  the  duty  he  owes  to  passengers.  The  vessel 
or  vehicle  which  he  uses  is  his  own,  and  except  to  the  extent  to 
which  he  has  devoted  it  to  public  use  by  the  business  in  which 
he  has  engaged,  he  may  manage  and  control  it  for  his  own 
profit  and  advantage  to  the  exclusion  of  all  other  persons.  For 
instance,  the  sale  of  books,  papers  or  refreshments,  are  com- 
mon incidents  to  the  business  of  a  carrier  by  certain  modes 
of  conveyance,  and  the  carrier  may  avail  himself  of  the  oppor- 
tunity which  his  business  gives  him,  to  supply  the  special  wants  of 
ti-avelers  in  these  and  other  respects,  and  appropriate  to  himself 
the  profits  of  the  business  and  exclude  third  jiersons  from  entering 
the  car  or  vessel  to  carry  on  the  same  business  in  opposition  to  him. 
He  may  grant  or  refuse  the  privilege  at  his  option.  In  this  no 
right  of  a  passenger  is  invaded.  The  passenger  has  a  right  to  be 
carried  and  to  enjoy  equal  privileges  with  others,  or  at  least  to  be 
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exempt  from  nnjust  or  offensive  discrimination  in  favor  of  other 
IMissengers.  But  he  has  no  right  to  demand  that  in  matters  not 
falling  within  the  contract  of  carriage,  the  carrier  shall  surrender, 
in  any  refipect,  rights  incident  to  his  ownership  of  his  pro|jerty. 
So,  also,  a  carrier  may  establish,  for  the  convenience  of  passengers 
and  for  his  own  profit,  on  his  car  or  vessel,  an  agency  for  the  de- 
livery of  baggage  of  passengers,  and  exclude  all  other  persons  from 
entering,  to  solicit  or  receive  orders  from  passengers,  in  competi- 
tion with  the  agency  established  by  him.  This  is  in  no  just  sense 
a  monopoly.  It  is  simply  saving  to  the  carrier  a  legitimate  tid van- 
tage which  his  position  and  business  gives  him. 

These  views  are  decisive  of  this  case.  The  defendant  did  not 
refuse  to  carry  the  plaintiff  as  a  passenger  on  his  boat.  The  plain- 
tiff sought  passage  for  the  purpose,  among  other  things,  of  taking, 
while  on  the  boat  in  his  capacity  of  expressman,  oi*ders  from  paa- 
eengers  for  the  delivery  of  baggage.  The  defendant  had  placed  an 
expressman  on  the  boat  for  that  purpose,  a  ])osition  which  for  two 
years  before  the  plaintiff  had  occupied,  and  the  defendant,  as  is 
clearly  inferable,  had  a  pecuniary  interest  in  the  business.  The 
defendant  refused  to  carry  the  plaintiff  unless  he  would  discontinue 
the  business  of  expressman  while  on  the  lx)at.  This,  we  think,  the 
defendant  was  justified  in  doing.  Story  on  Bailments,  §  591,  «; 
Angell  on  Carr.,  §  530;  Jencks  v.  Coleman,  2  Sumn.  'Z'Z\. 

The  judgment  should  bo  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Baker  v.  Lkver,  appellant. 

(67  N.  y.  304.) 

Fta/u4 — Right  to  rettdnd  contract  for — DUigenes* 

When  a  vendee  hms  been  induced  to  purchase  property  by  means  of  fraud  on 
the  part  of  the  vendor,  mere  want  of  diligence  In  discovering  the  fraud 
does  not  deprive  the  vendee  of  his  right  to  rescind  l>ecause  thereof ;  he  o\v«>s 
the  fraudulent  vendor  no  duty  of  active  vigilance,  and  if  he  acts  pmmpily 
after  actual  discovery  of  the  fraud,  he  has  a  perfect  right  to  rescind. 

Ji  $eem$  that,  as  a  general  rule,  a  delay  to  rescind,  after  discovery  of  the  fraud, 
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does  not  operate  as  a  waiver  of  the  right,  or  as  a  oonfirmation  of  the  frand- 
ulent  contract. 
One  to  whom  a  bond  and  mortgage,  given  to  secure  the  price  of  property  apon 
a  fraudulent  sale,  is  assigned  without  any  pecuniary  consideration  being 
paid,  bat  simply  as  a  gift,  does  not  occupy  the  position  of  a  bona  fide  par- 
chaser,  so  that  the  contract  cannot  be  rescinded  as  to  him. 

ACTION  brought  to  have  a  bond  and  mortgage  executed  by 
plaintiff  to  William  J.  Lever,  originally  one  of  the  defendants 
herein,  and  whose  personal  representatives  are  now  parties  defend- 
ant, declared  void,  and  that  the  same  be  set  aside  and  canceled  of 
record.    The  referee  found  the  following  facts: 

That  in  March,  1869,  the  plaintiff,  Seth  Baker,  applied  to  Wil- 
liam J.  Lever  to  learn  where  a  loan  of  some  money  could  be  made, 
and  was  by  him  informed  that  his  son  (the  defendant,  John  J.  Le- 
ver) had  $500  which  the  latter  might  loan;  that  afterward  said  plain- 
tiff called  upon  the  father  and  son  and  then  understood  from  them 
that  the  loan  of  toOO  would  be  made  by  John  J.  Lever  to  him,  if 
he  would  purchase  of  William  J.  Lever  certain  capital  stock  of 
the  Andover  Woolen  Manufacturing  Company  ;  that.  Baker  agreed 
to  purchase  six  shares,  of  tlOO  each,  of  said  capital  stock, 
for  the  sum  of  $500,  and  thereupon  the  said  John  J.  Lever  loaned 
to  him  the  sum  of  $500,  and  the  said  William  J.  Lever  sold  to 
him  the  said  stock,  and  delivered  to  him  certificates  thei*eof,  with 
transfers  to  him  indorsed  thereon,  and  the  ))laintiff,  Seth  Baker,  on 
the  16th  of  March,  1869,  executed  his  bond  to  the  defendant,  John 
J.  Lever,  conditioned  for  the  payment  of  the  $500  loaned,  and  in- 
terest, and  with  his  wife  Elizabeth,  the  plaintiff,  Baker,  executed  a 
mortgage  to  secure  the  payment  of  the  said  bond  to  the  said  John 
J.  1  jcver,  and  at  the  same  time  the  said  plaintiff,  Seth  Baker,  executed 
his  other  bond  of  that  date,  conditioned  for  the  payment  to  Wil- 
liam J.  Jjever  of  $500  (the  price  of  such  stock)  and  interest,  and  with 
his  said  wife  executed  a  mortgage  to  the  said  William  J.  Lever,  who 
afterward,  on  the  17th  day  of  March,  1869,  assigned  the  same  to 
his  son,  the  defendant,  John  J.  Lever,  as  a  gift  or  advancement  to 
him,  as  was  contemplated  and  understood  when  the  loan  and  sale 
of  stock  were  made  as  aforesaid,  which  last-mentioned  bond  and 
mortgage  are  the  ones  m  question.  That  at  the  time  of  the  sale  of 
the  said  stock  to  Baker,  he  believed  that  it  was  worth  the  price  he 
agreed  to  and  did  pay  therefor ;  that  in  fact  the  said  stock  was 
then  worth  and  saleable  for  only  the  sum  of  thirty  per  cent  of  its 
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nominal  value,  and  continued  saleable  for  that  sum  for  the  period 
of  four  months  thereafter ;  and  that  afterward  the  property  of  the 
said  company  was  sold  and  the  proceeds  thereof  were  not  more 
than  sufficient  to  pay  liabilities  of   the  company,  and  said  stock 
and  all  the  capital  stock  of  the  company  became  and  was  there- 
after actually  worthless.    That  the  said  Andover  Woolen  Manu- 
facturing Company  was  organized  in  1866  ;   that  said  William  J. 
Lever  was  one  of  the  original  subscribers  to  the  capital  stock,  and 
had  been  a  stockholder  from  that  time  ;  that  he  was  president  of 
the  company  from  1867  to  May,  1868,  and  at  the  time  of  the  sale 
by  him  of  the  said  stock  to  the  plaintiff,  he  was  familiar  with  and 
knew  the  condition  of  the  company  ;  that  up  to  that  time  the  bus- 
iness of  the  company  had  been  operated  at  a  loss,  and  he  was 
advised  that  the  liabilities  of  the  company,  exclusive  of  the  capi- 
tal stock,  nearly  equaled  the  value  of  its  property,  i*eal  and  personal, 
and  the  plaintiff  was  ignorant  of  the  actual  condition  of  the  affairs 
of  the  company ;  that  the  value  of  the  stoc}^,  the  valuation  and 
prospect  of  the  company  were  at  the  time  of  the  negotiati6n  and 
sale  in  question  the  subject  of  conversation  between  the  plaintiff 
and  the  said  William  J.  Lever,  and  the  latter  then  suppressed  and 
omitted  to  state  to  the  plaintiff  the  facts  in  relation  to  the  situa- 
tion of  the  company  of   which   the  said  William  J.  Lever  had 
knowledge,  and  thereby  induced  the  plaintiff  to  believe  and  under- 
stand that  the  value  of  the  said  six  shares  of  stock  was  1500,  and 
those  facts,  within  the  knowledge  of   the  said  William  J.   Lever, 
which  affected  the  value  of  the  said  stock,  were  then  suppressed  by 
the  latter  with  the  intent  and  for  the  purpose  of   inducing  the 
plaintiff  to   make  the  purchase  at   the  price  aforesaid,  and  the 
latter  was  thereby  induced  to  make   the  purchase  and  give  the 
bond  and  mortgage    aforesaid,  and    that  such   transaction    was 
fraudulent  on  the  part  of  the  said  William  J.  Lever.     That  the 
plaintiff,  Seth   Baker,  has  held  the  said  stock  since  such  transfer 
and  on  the  16th  day  of  November,  1872,  he  offered  to  return  and 
deliver  the  certificates  to  William  J.  and  John  J.  respectively,  and 
tendered  the  same  and  offered  to  make  transfers  thereof  to  such 
one  of  them  as  they  might  advise  or  direct,  and  demanded  that  the 
said  bond  and  mortgage  be  surrendered  up  and  canceled  ;  that  the 
defendants,  and  each  of   them,  refused  to  accept  the  return  and 
transfer  of  the  said  stock,  and  the  said  defendant,  John  J.  Lever, 
also  refused  to  surrender  or  cancel  the  said  bond  and  mortgage. 
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The  referee  found,  as  conclusions  of  law,  among  other  things: 
That  the  said  sale  of  thje  stock,  the  price  of  which  the  said  bond 
and  mortgage  were  given  to  secure,  was  fraudulent  on  the  part  of 
the  said  William  J.  Lever.  That  on  the  16th  day  of  November, 
1862,  the  plaintiff  was  not  entitled  to  a  surrender  and  cancellation 
of  the  said  bond  and  mortgage  upon  the  demand  thereof  then 
made  by  him;  but  that  he  would  then  have  been  entitled  to  such 
surrender  and  cancellation  if  he  had  then  tendered  or  offered  to 
pay  to  the  defendant,  John  J.  Lever,  $180  and  interest  thereon, 
from  March  15.  1869,  less  two  payments  of  thirty-five  dollars  each, 
applied  as  of  the  time  they  were  made  respectively.  That  on  pay- 
ment to  the  said  John  J.  Lever  of  the  sum  produced  as  last  afore- 
said, amounting  at  the  date  of  this  report  to  $160.27,  with  interest 
thereon  from  the  date  hereof,  and  the  defendant's  costs  of  this  action, 
the  said  plaintiff  will  be  entitled  to  have  the  said  bond  and  mort- 
gage delivered  up  and  canceled;  and,  if  tlie  said  mortgage  has  been 
or  shall  be  recorded^  then  upon  such  payment  the  plaintiff  will 
also  be  entitled  to  have  satisfaction  thereof  acknowledged  and  the 
said  mortgiigc  satisfied  of  record. 

The  General  Term  adjudged  that  the  judgment  be  reversed  so  far 
$iS  it  required  the  payment  of  thirty  per  cent  and  costs,  and  that 
the  judgment  be  modified  and  entered  that  the  bond  and  mort- 
gage described  in  the  complaint  are  fraudulent  aud  void;  and  that 
the  same  he  delivered  up  to  the  plaintiff,  Seth  Baker,  and  canceled, 
and  that  the  defendant,  John  J.  Lever,  execute  and  deliver  sat- 
isfaction of  the  mortgage  to  said  Seth  Baker.  A  judgment  was 
entered  for  the  plaintiff  upon  h  report  by  a  referee,  which  was  modi- 
fied by  the  General  Term. 

Javies  H,  StevcNM^  Ji\^  for  appellants.  The  delay  of  four 
years  in  offering  to  rescind  was  a  confirmation  of  the  contract. 
Fisher  v.  Friedenhall,  21  Barb.  8*^;  Roth  v.  Palmer,  27  id.  654; 
Matteawan  Co,  v.  Beutley.  13  id.  044;  Wheaton  v.  Baker,  14  id.  594; 
Voorhee.^\\  EarJ,'Zll\\\,  288;  Kennedy  v.  TJiorp,  51  N.  Y.  174; 
Bank  of  Beloii  v.  Beale,  34  id.  475;  Gosh  v.  Mather.  2  Lans.  285: 
Baker  v.  Robbifis,  2  Den.  138;  Bah^r  v.  Spencer,  47  N.  Y.  562; 
Ross  V.  Titterton.  C  Hun,  284;  Bruce  v.  Davenport,  1  Abb.  Ct.  App. 
Dec.  237;  Upton  v.  Tribilcock,  13  Alb.  L.  J.  27.  Lever  being  an 
innocent  purchaser  for  value  of  the  bond  and  mortgage,  as  against 
him  the  right  to  rescind  could  not  exist,      Winfie  v.  McDonalds  39 
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N.  Y.  240;  Dow9  y.  Greene,  24  id.  644;    Fbseeit  y.  Smtib,  23  id. 
1852;  iMcter  y.  Rhoades,  45  Barb.  499. 

Hamilton  Ward,  for  respondents.  A  person  deoeived  by  the 
fraadnlent  misstatements  of  another  owes  him  no  duty  of  active 
vigllaDce  in  the  discovery  of  the  fact  that  they  are  false.  Baker  v. 
Spencer,  47  X,  Y.  562;  Ke/chnm  v.  Troxwell,  7  Alb.  L.  J.  137: 
Brown  V.  PoiU,  1  ilun,  304;  Nebleii  v.  McFarland,  13  Alb.  L.  J. 
134. 

MiLi£B,  J.  The  referee  held  upon  the  trial  tliat  the  sale  of  the 
^tockat  the  price  which  the  bond  and  mortgage  was  given  tosecui^ 
wjis  fraudulent  and  void,  and  adjudged,  that  on  payment  of  the 
market  Talue  of  the  stock  at  the  time  of  the  sale  and  interest  and 
wiUi  defendant's  costs  of  the  action,  the  bond  and  mortgage  be 
<le]ivered  up  and  canceled.  The  intent  to  defraud  follows  as  a 
necessary  result  of  Uie  decision,  and  as  no  appeal  was  taken  from 
tiie  judgment  by  the  defendants  it  must  be  assumed  that  they 
.tcqaiesced  in  the  right  of  the  plaintiffs  to  relief  from  the  fraudu- 
lent contract  If  entitled  to  any  relief  it  was  not  a  partial  one  but 
to  an  entire  exemption  from  the  fraudulent  claim.  A  failure  of 
the  plaintiffs  to  do  all  which  the  law  required  in  order  to  rescind 
the  oontract  would  be  a  complete  bai*  to  any  recovery.  The  rule 
on  this  subject  is  well  established,  that  when  a  sale  is  fraudulent  the 
fiarty  defrauded  has  a  perfect  right  to  rescind  the  contract,  and  to 
he  restored  to  his  former  condition  in  all  respects,  upon  offering  to 
return  the  property  purchased  promptly  after  the  fraud  is  discov- 
ered. None  of  the  authorities  to  which  we  have  been  referred  hold 
that  a  delay  to  rescind  until  a  discovery  generally  operates  as  a 
waiver  of  the  right  to  rescind  or  as  a  oonfirrnation  of  a  fraudulent 
contract.  While  cases  may  perhaps  arise  where  the  circumstanoes 
.attending  the  delay  ^ve  snch  as  to  to  deprive  the  party  of  his  right 
to  rescind,  after  he  has  ascertained  that  a  fraud  has  been  perpe- 
trated, this  is  not  the  general  rule.  It  is  quite  sufficient  that  an 
effort  to  return  the  property  is  made  after  the  discovery  of  the 
fraud.  We  have  a  right  to  assume^  in  support  of  the  judgment  in 
this  case,  that  the  sale  was  fraudulent  and  void,  that  a  proper  offer 
was  made  in  due  season,  and  that  there  was  no  laches  in  tiiis  respect 
The  referee  has  found  that  the  plaintiff  who  purchased  ttie  stock 
lw£  <^portunities  to  und  might  have  with   reasonable  diligence  M 
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ascertained  the  situation  of  the  company  in  time  to  have  tendered 
or  offered  the  return  of  the  stock  and  while  it  had  a  market  value, 
and  he  was  guilty  of  laches  by  omitting  to  do  so  within  that  time. 
This  was  not  enough  to  show  knowledge  of  the  fraud,  and  not 
sufficient  to  bar  the  right  of  the  plaintiffs  to  avail  themselves  of 
it.  It  might  well  be  that  opportunities  to  ascertain  the  fraud 
would  be  of  no  avail  to  a  person  unfamiliar  with  the  business 
transactions  of  corporations,  as  was  probably  the  fact  here,  and 
the  authorities  do  not  hold  that  a  mere  want  of  diligence  without 
knowledge  of  the  fraud  is  sufficient  to  deprive  a  party  of  his  legal 
right  to  rescind  a  fraudulent  contract.  Something  more  is  required 
and  courts  will  not  for  this  reason  alone  avert  the  consequences  of 
a  fraudulent  act.  In  Brown  v.  Posty  1  Hun,  303,  it  was  held  that 
a  person  deceived  by  the  fraudulent  misstatements  of  another  owes 
him  no  duty  of  active  vigilance  in  the  discovery  of  the  fact  that 
they  are  false,  and  that  there  is  nothing  in  the  law  requiring  him 
to  be  protected  from  the  consequences  of  his  wrong,  because  the 
person  imposed  upon  did  not  suspect  him,  and  adopt  some  means 
to  discover  the  imposition.  This  case  was  affirmed  in  this  court  on 
the  opinion  in  the  court  below.  62  N.  Y.  651;  see,  also,  /inker  v. 
Spencery  47  id.  562.  Knowledge  of  the  fraudulent  act  is  generally 
required,  and  bare  suspicion  is  not  enough.  We  have  been  referred 
to  the  dicta  of  judges  where  the  doctrine  is  laid  down  that  the 
rescission  must  be  made  after  the  party  has  had  reasonable  oppor- 
tunity to  discover  the  fraud,  and  that  vigilance  and  care  must  be 
exercised.  Ross  v.  TUterton,  6  Hun,  284;  Upton  v.  Tribilcocky  13 
Alb.  L.  J.  27.  But  these  cases  must  be  considered  in  connection 
with  the  facts  there  presented,  and  do  not  establish  any  general 
rule  applicable  to  all  cases.  More  especially  are  these  decisions 
inapplicable  where  the  judgment  sustains  the  allegation  of  fraud 
and  gives  partial  relief  on  account  of  the  same.  It  may  also  be 
remarked  that  the  fact  that  the  stock  had  a  market  value  within 
four  months  after  the  sale  is  not  material,  so  long  as  it  was  intrin- 
sically worthless,  and  does  not  authorize  a  deduction  by  way  of 
mitigating  the  loss  of  the  party  defrauded.  Huhbell  v.  Afeigs,  50 
N.  Y.  480.  Under  the  facts  presented,  we  think  that  there  was 
no  such  want  of  diligence  on  the  part  of  the  party  defrauded  as 
entitled  the  defendants  to  the  benefit  of  the  market  value  of  the 
stock  when  sold,  and  the  referee  was  wrong  in  allowing  the  same. 
Nor  is  there  any  ground  for  claiming  that  John  J.  I^ver  occupies 
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the  position  of  an  innocent  purcliaser  for  value  of  the  bond  and 
mortgage,  and  that  the  right  to*rescind  could  not  exist  as  to  him. 
He  paid  no  money,  parted  with  no  property  and'  took  the  as- 
signment without  any  pecuniary  consideration  and  ostensibly  as 
a  gift.  These  facts  do  not  impart  a  good  title  to  him  as  a  bona 
fide  purchaser  of  a  bond  and  mortgage  given  to  secure  the  price  of 
property  upon  a  sale  adjudged  to  bo  fraudulent.  Even  if  such  a 
defence  might  exist  as  to  the  whole  cause  of  action  it  should  not 
prevail  here,  where  the  plaintiffs  judgment  is  not  assailed. 

It  is  not  necessary,  in  view  of  the  discussion  already  had,  to  con- 
sider the  defense  of  usury,  and  as  the  General  Term  were  right  in 
modifying  the  judgment  of  the  court  below,  it  must  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affivmed. 


LooMis  V.  Pbople. 

(87  N.  Y.  SSBB.) 
Larceny — WhtU  eanstHuUs  —  Procuring  property  by  a  trick. 

The  defendantB  conspiring  together  fraudulently  and  feloniously  to  get  pos- 
tettion  of  the  prosecutor's  money,  induced  liim,  by  a  trick  and  fiUudulent 
device,  to  deliver  his  money  to  one  of  them  for  a  moment  and  for  a  specific 
purpose,  whereupon  they  converted  it  to  their  own  use  without  his  consent. 
Hdi,  that  they  were  guilty  of  larceny.* 

INDICTMENT  of  Loomis  and  Lewis  for  larceny  in  stealing  the 
sum  of  ninety  dollars  from  one  Olason,  the  prosecutor.  It 
appeared  upon  the  trial  that  Lewis  made  the  acquaintance  of 
Olason,  and  invited  him  to  go  to  the  bank  with  him  (Lewis), 
nnder  pretense  that  the  latter  wished  to  get  a  check  for  $500 
cashed.  This  was  before  banking  hours,  and  he  told  Olason  that 
as  the  bank  would  not  be  open  until  half-past  nine  they  would 
take  another  walk,  which  they  did,  and  it  ended  by  Lewis  taking 
Olason  into  a  saloon,  whei'e  they  found  Loomis  standing  by  the 
bar.  Lewis  then  asked  for  two  segars.  for  which  ho  offered  pay- 
ment with  a  five  dollar  bill.     Tlie  bartender  could  not  change  it, 

*  See  Dtfr^He.  v.  State,  8  Am.  Rep.  1. 
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and  the  prisoners  agreed  to  throw  dice  for  the  segars^  which  they 
did,  and  Lewis  lost.  Then  theyfthrew  dice  for  five  dollars,  and 
Loomis  lost  it:  Lewis  proposed  to  divide  that  with  Olason,  but  he 
declined  to  have  any  thing  to  do  with  it.  Then  Loomis  put  up 
what  was  called  1100,  und  Lewis  had  ten  and  applied  to  Olason  for 
ninety  morc^  so  that  he  could  put  up  the  same  amount  on  his  part 
saying,  ^'I  am  sure  to  beat  him  again,  and  you  can  have  your 
money  back.  If  I  do  lose  I  have  got  the  check  for  (500,  and  we 
will  go  to  the  bank  and  get  the  check  cashed,  and  you  can  have 
the  money."  Olason  thereupon  let  him  have  the  money.  The 
dice  were  thrown,  and  the  money  won  by  Loomis.  Olason  de- 
manded his  money  back  :  Lewis  asked  him  to  let  him  have  $100 
more,  which  he  refused.  After  that  Loomis  put  up  1100  against 
what  had  been  represented  by  Lewis  as  the  check  for  $500,  and 
that  wjis  won  by  Loomis.  Lewis  then  declared  himself  not  worth 
a  cent,  and  he  and  Loomis  soon  afterward  disappeared.  Olason 'saw 
no  more  of  them  until  after  their  arrest.  Loomis  was  searched, 
and  found  to  have  a  package  marked  on  the  outside  $500,  made 
up  of  a  one  dollar  national  currency  bill,  a  five-dollar  note  of  the 
Citizens'  Bunk,  a  Confederate  States  twenty-dollar  bill  and  pieces 
of  brown  paper  inside.  He  had  also  five  metal  worthless  pieces, 
each  representing  a  twenty-dollar  coin.  And  the  other  prisoner, 
Lewis,  had  a  pack  of  three-card  monte  cards. 

The  prisoners'  counsel  asked  the  court  to  charge  that  there  was 
not  sufficient  evidence  to  warrant  a  conviction.  The  court  refused 
so  to  charge,  and  said  counsel  excepted. 

The  court  charged,  among  other  things,  as  follows. 

*'  If  you  are  satisfied  from  the  evidence,  beyond  any  reasonable 
doubt,  that  the  two  prisoners  conspired  fraudulently  and  feloni- 
ously to  obtain  the  complainant's  money  and  convert  it  absolutely 
to  their  own  use  without  his  consent,  and  that  in  pursuance  of 
such  conspiracy  they  did  feloniously  and  fraudulently  obtain  from 
the  complainant  the  ninety  dollars  by  the  means  and  in  the  manner 
and  under  the  circumstances  testified  to  by  the  complainant,  with 
the  intention  of  converting  the  money  absolutely  to  their  own  use 
without  his  consent  and  against  his  will,  and  that  the  complainant 
did  not  intend  to  part  with  his  ninety  dollars  absolutely,  but  only  for 
a  short  time,  and  only  until  Lewis  could  get  the  check  or  pretended 
check  cashed,  1  think  you  can  and  ought  lo  convict  the  prisoners  of 
grand  larceny,  otherwise  that  you  .should  acquit  the  prisoners." 
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To  which  the  prisonera'  conneel  duly  excepted.  A  yerdict  of 
guilty  was  returned^  and  the  judgment  thereon  having  been 
affirmed  at  General  Term,  defendants  sued  out  a  writ  of  error. 

WiUiam  F.  Kintzing,  for  plaintiffs  in  error.  The  court  erred  in 
charging  the  jury  that  they  could  convict  the  accused  of  larceny. 
HiUUlnrand  v.  Peojyley  56  N.  Y.  396;  Smith  y.  People,  53  id.  Ill; 
People  V.  McDoMld,  43  id.  61 ;  Kelly  v.  People,  55  N.  Y.  565; 
WolftUin  V.  People,  id.  121;  Weyman  v.  People,  11  id.  511;  Rex 
V.  Hunt,  8  Cox's  Cr.  Gas.  495;  Lewer  v.  Cojnm.,  15  S.  &  B.  93; 
Koaooe's  Cr.  Ev.  (7th  ed.)  626-636;  Whart  Am.  Cr.  L.  (5th 
rev.  ed.)  1780;  Contm,  v.  James,  2  B.  A  H.  Ldg.  Cr.  Cas.  (2d 
rev.  ed.)  181,  204;  2  Bast's  Pleas  of  Crown,  668,  BlutU  v. 
Comm^  4  Leigh,  689;  Rex  v.  Jackson,  1  Moody's  C.  C.  119; 
Afowry  v.  Walsh,  8  Cow.  238;  Reg.  v.  Barries,  2  Den.  C.  C.  59; 
Reg.  V.  Thomas,  9  C.  &  P.  741;  Reg.  v.  Adamsy  1  Den.  C.  C.  38; 
Rexy.  Adams,  B.  &  B.  C.  C.  225;  Rex  v.  Nicholson^  8  East's  P.  C. 
669;  2  Leach,  610;  2  Buss,  on  Crimes  (6th  ed.),  35;  Arch.  Cr. 
PI.  895;  Abrams  v.  People,  13  N.  Y.  Sup.  491.  The  intent 
toBtml  the  goods  must  exist  when  it  cometh  to  the  hands  or 
possession.  Wilson  v.  People,  39  N.  Y.  460;  People  v.  Anderson, 
14  Johns.  294;  People  v.  CaU,  1  Den.  120 ;  3  Coke's  Inst.  107;  1 
Leach,  411;  Rex  v.  Leigh,  2  East's  Pleas  of  the  Crown,  553,  694; 
Rankin's  Case,  B.  &  B.  44;  1  Hale's  Pleas  of  the  Crown,  504;  1 
Hawk.  P.  C,  ch.  33,  §  2;  4  Bl.  Com.  232;  Bosc  Cr.  Ev.  633,  541; 
Barb.  Cr.  L.  153;  Whart.  Am.  Cr.  L  (5th  ed.)  1752;  Arch.  Cr. 
PL  186,  188;  2  Stark.  Ev.  606.  Thei-c  was  no  trespass  in  taking 
the  property,  and  without  it  there  could  be  no  larceny.  People  v. 
McDonald,'^'3  N.  Y.  61;  56  id.  396;  1  Hawk.  P.  C,  §  1,  p.  208;  2 
RusB.  on  Cr.  (6th  ed.)  35;  Reg.  v.  Middleion,  12  Cox's  Cr.  Cas.  269; 
2  Bish.  Cr.  L  (5th  ed.)  812;  1  Hale's  P.  C.  504,  509;  1  Hawk.  P. 
C,  §  9,  p.  200;  9  C.  &  P.  741;  38  E.  C.  L.  R  314.  There  can  be 
nu  larceny  if  there  was  intended  to  be  either  trust  or  confidence  re- 
pojed  in  the  accused.  56  N.  Y.  396;  6  C.  &  P.  405;  Rex  v.  Walsh, 
4  Taunt  274;  Rex  v.  Rodway,  9  C.  &  P.  350;  Bex  v.  PatOi,  1 
Leach,  748;  Nicholson's  Case,  2  id.  610. 

Benj.  K.  Phelps,  district  attorney,  for  defendants  in  error.  The 
plaintifb  in  error,  were  properly  convicted  of  larceny.  Smith  v, 
P^^ple,  53    N.  Y.  Ill ;  Hildebrand   v.   People,  56    id.  394;  S.  C, 
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15  Am.  Rep.  435;  Kelly  v.  People,  13  N.  Y.  Sup.  509;  Rex  v.  Tur- 
ner,  1  Lead.  C.  C.  270;  Rez  v.  Rohaon,  R.  &  R.  0.  C.  413;  Reg.  v. 
Johnson^  5  Cox's  Gr.  Gas.  372. 

Miller,  J.  The  prosecutor  was  induced  to  place  his  money 
upon  a  game  of  hazard  upon  the  assurance  of  Lewis,  one  of  the 
prisoners,  that  he  was  to  win,  and  he  would  have  his  money  back, 
or  that  in  case  of  loss  other  money  would  be  procured  upon  a  check 
which  Lewis  claimed  to  have  in  his  possession,  and  paid  in  place  of 
that  lost. 

It  is  evident  that  the  prisoner  Lewis  and  his  confederate  Loomis 
conspired  fraudulently  and  feloniously  to  procure  the  money  of  the 
prosecutor,  and  by  means  of  a  trick  and  device  succeeded  in  con- 
verting it  to  their  own  use.  Upon  the  facts  proven,  the  question 
to  be  determined  is,  whether  a  case  of  larceny  is  established. 
The  jury  have  found  that  it  was  the  intention  of  the  prisoners  to 
convert  the  money  without  the  consent,  and  against  the  will  of  the 
prosecutor,  and  that  he  did  not  intend  to  part  with  his  property. 
I  think  that  the  conclusion  at  which  they  arrived  was  abundantly 
warranted  by  the  evidence,  and  the  conviction  of  the  prisoners  can 
be  upheld  upon  well-established  legal  grounds. 

It  is  contended  that  the  conviction  was  erroneous,  because  the 
prosecutor  voluntarily  parted  with  his  money,  not  expecting  to  re- 
ceive back  the  same  bills,  but  others  in  their  place,  and  hence  the 
crime  was  not  made  out.  It  must  be  conceded  that,  in  order  to 
establish  the  offense  of  larceny,  there  must  be  a  trespass,  and  with* 
out  this  element  the  offense  is  not  complete.  1  Hawk.  PI.  Gr.,  §  1, 
p.  108;  2  Russ.  on  Grimes  (5th  Am.  ed.),  95;  The  People  v.  Mc- 
Donald, 43  K  Y.  61;  Hildebrand  v.  People,  56  id.  394;  S.  C.,  15 
Am.  Rep.  435.  Even  although  the  owner  is  induced  to  part  with 
his  property  by  fraudulent  means,  yet  if  he  actually  intends  to  part 
with  it,  and  delivers  up  possession  absolutely,  it  is  not  larceny. 
Smith  V.  People,  53  N.  Y.  Ill;  S.  G.,  13  Am.  Rep.  434. 

In  this  case,  considering  the  circumstances,  it  cannot  be  deemed, 
we  think,  that  the  prosecutor  intended  to  part  with  the  possession 
or  the  ownership  of  the  money.  It  was  handed  over  for  a  particu- 
lar purpose,  with  no  intention  to  loan  it,  or  absolutely  to  surrender 
the  title,  and  it  was  only  in  case  of  its  loss  that  other  money  was 
to  be  procured  upon  the  check,  which  the  prisoner  Lewis  claimed 
to  have  in  his  possession.     The  prosecutor  then  had  parted  with 
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no  absolute  right  to  the  same,  iior  transferred  any  title  to  the  bills 
before  the  contingency  of  the  loss  occurred,  and  the  use  of  the 
money  was  but  temporary,  and  for  a  specified  object.  Certainly 
when  it  appeared  that  no  loss  had  happened,  the  temporary  possession 
was  at  an  end,  and  to  all  intents  and  pui-poses  the  money  reverted 
to  the  prosecutor.  The  alleged  loss,  brought  about  by  the  criminal 
and  fraudulent  conduct  of  the  prisoners,  could  not  change  the  title, 
or  in  any  way  transfer  the  ownership  to  them.  They  did  not 
thereby  acquire  any  right,  and  it  cannot  seriously  be  questioned 
that  at  this  time,  if  not  before,  the  prosecutor  would  have  been 
justified  in  taking  the  money  forcibly,  or  could  have  maintained  an 
action  for  the  recovery  of  the  same  identical  bills.  It  was  his 
money,  and  the  conversion  of  it  by  the  prisoners,  before  it  was  won, 
was  without  a  semblance  of  lawful  authority,  and,  as  the  jury 
hare  found,  with  a  felonious  intent. 

It  was  a  clear  case  of  larceny,  as  marked  and  significant  in  its 
general  features  as  if  the  prisoners  had  wrongfully  seized  and  appro- 
priated it  when  first  produced.  The  form  of  throwing  the  dice 
was  only  a  cover  :  a  device  and  contrivance  to  conceal  the  original 
design,  and  so  long  as  there  was  no  consent  to  part  with  the  money, 
dojes  not  change  the  real  character  of  the  crime.  While  the 
element  of  trespass  is  wanting  and  the  offense  is  not  larceny^ 
where  consent  is  given,  and  the  owner  intended  to  part  with  his 
pro|)erty  absolutely,  and  not  merely  with  a  temporary  possession  of 
the  same,  even  although  such  consent  was  procured  by  fraud,  and 
the  person  obtaining  it  had  an  animus  furandi,  yet  as  is  well  said 
by  a  writer  upon  criminal  law  : 

'*  It  is  different  where,  with  the  animus  furandi,  a,  ^rson  obtains 
consent  to  his  temporary  possession  of  property,  and  then  converts 
it  to  his  awn  use.  The  act  goes  farther  than  the  consent,  and  may 
l»e  fairly  said  to  be  against  it.  Consent  to  deliver  the  tem- 
porary possession  is  not  consent  to  deliver  the  property  in  a 
thing,  aad  if  a  person,  animus  furandi,  avail  himself  of  a  tem- 
porary possession  for  a  specific  purpose,  obtained  by  consent  to 
convert  the  property  in  the  thing  to  himself  and  defraud  the  owner 
thereof,  he  certainly  has  not  the  consent  of  the  owner.  He  is, 
therefore,  acting  against  the  will  of  the  owner,  and  is  a  trespasser, 
because  a  trespass  upon  the  property  of  another  is  only  doing  some 
act  upon  that  property  against  the  will  of  the  owner." 

In  the  case  at  bar  there  was  no  valid  agreement. to  part  with  the 
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money  absolutely,  and  uo  consent  to  divest  the  owner  of  his  title. 
It  was  passed  over  for  a  mere  temporary  use  at  most,  and  the  legal 
tide  remaining  in  the  owner,  the  conversion  of  it  by  the  prisoners 
within  the  rule  cited  was  larceny.  The  reports  are  full  of  familiar 
illustrations  of  this  rule,  as  a  i-eference  to  some  of  the  leading  cases 
will  show. 

In  Hihlebrand  v.  77ie  PeopUy  supra,  a  fifty  dollar  bill  delivere<l 
to  the  prisoner  to  pay  ten  cent*  and  return  the  change,  was  kept  by 
him,  and  it  was  held   to  be  larceny.     It  was  intended  that  after 
talking  out  the  ten  cents  other  money  should  be  exchanged,  and  to 
this  extent  and  for  this  purpose  the  prisoner  had  lawful  possession 
of  the  money.     In  that  case,  as  here,  the  money  was  not  absolutely 
parted  with,  but  surrendered  for  a  specific  purpose  and  the  custody 
temporarily  transferred.     It  is  true  that  in  the  case  last  cited,  the 
delivery  was  held  not  to  be  complete  until  the  change  was  returned, 
hut  that  does  not  alter  the  principle  when  there  was  but  a  tempo- 
rary possession,  as  there  was  no  transfer  of   the  ownership.     See, 
also.  The  People  v.    McDonald,  supra.     Nor   does  it  change   the 
aspect  of  the  case,  when  by    trick  or  device  the  owner  is  induced 
to  part  with  the  custody  or  naked  possession  of  property  for  a  special 
purpose  to  one  who  receives  it  animus  furatidi,  and  still  means  to 
retain  a  right  of  property.    Smith  v.  The  People,  63  N.  Y.    111. 
In  Rex  v.  Turner,  1  Leach,  305,  where  the  prosecutor  was  decoyed 
into  a  public  house  and  money  obtained  from  him  for  the  purpose 
of  playing  at  cards,  and  appropriated  by  the  prisoner,  it  was  held 
that  if  there  wa<  a  preconcerted  plan  to  obtain  the  money,  and  an 
animus  furandi,  it  was  felonious.     This  case  is  analogous  and  di- 
rectly in  point,  and  it  is  difficult  to  draw  any  distinction  between 
the  ease  cited  and  the  case  at  bar,  as  there  was  quite  as  stroni^ 
ground  for  finding  the  felonious  intent  in  the  latter  case  as  in  that 
cited.     In  Rex  v.  Rodson,  R.  &  R.  G.  C   413,  where  there  was  a 
plan  to  cheat  the  prosecutor  out  of  his  property  under  color  of  a 
bet,  and  he  parted  with  the  possession  only  to  deposit  it  as  a  stnko 
with  one  of  the  confederates,  the  taking  was  held  to  be    felonious. 
This  case  is  direc^tly  in  point,  and  as  a  decision  by  the  twelve  judges 
is  entitled  to  great  weight.     The  cases  referred    to   without   citing 
others  which  bear  in  the  same  direction  arc  sufficient  to  sustain  the 
conviction,  and  the  i*?isos  which  have  been  cited  as  upholding  the 
principle  that  there  was  no  sui^li  parting  with   the  property    as  to 
constitute   larceny,    do   not,   I  think,  go  to  the  extent  which   is 
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claimed.  After  a  careful  examination,  without  considering  them 
iu  detail^  suffice  it  to  say^  that  perhaps  a  single  exception,  Reg,  v. 
Thomas,  9  G.  &  P.  741,  which  was  a  nisi  prius  decision,  and  is 
criticised  in  the  opinion  in  Hildebrand  v.  The  People^  they  are  all 
clearly  distinguishable  from  the  case  now  considered,  and  the 
weight  of  aathority  is  decidedly  in  an  opposite  direction. 

There  is  to  be  sure  a  narrow  margin  between  a  case  of  larceny 
and  one  where  the  property  has  been  obtained  by  false  pretenses. 
The  distinction  is  a  very  nice  one,  but  still  very  important.  The 
character  of  the  crime  depends  upon  the  intention  of  the  parties, 
and  that  intention  determines  the  nature  of  the  offense.  In  the 
former  case,  where  by  fraud,  conspiracy  or  artifice,  the  possession 
is  obtained  with  a  felonious  design,  and  the  title  still  remains  in 
the  owner,  larceny  is  established.  While  in  the  latter,  where  title, 
as  well  as  possession,  is  absolutely  parted  with,  the  crime  is  false 
pretenses.  It  will  be  observed  that  the  intention  of  the  owner  to 
part  with  his  property  is  the  gist  and  essence  of  the  offense  of  lar- 
ceny, and  the  vital  point  upon  which  the  crime  hinges,  and  is  to 
be  determined.  Although  the  present  case  is  on  the  border  line, 
yet  it  is  quite  clear  that  it  was,  as  the  evidence  stood,  a  fair  ques- 
tion for  the  jury  to  decide  as  to  the  intent  of  the  prisoners  felon- 
iously to  take  the  money,  and  as  to  the  intention  of  tlie  prosecutor 
to  part  with  the  ownership  of  the  same. 

These  qaestions  were  fairly  submitted  by  the  judge  to  their  con- 
sideration, and  as  there  was  no  error  in  the  charge,  or  in  any  other 
respect  on  the  trial,  the  conviction  must  be  affirmed. 

All  concur  ;  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Sbguritt  Bakk  v.  The  National  Bake  of  the  REPUBLir. 

(67  N.  y.  466.) 

cf  check — '*  Raised  "  elieck  —  Declarations  of  hank  teller. 


By  oertifjing  a  check  a  buik  undertakeci  only  that  the  signatare  is  genuine^ 
thftt  the  plaintiff  has  safficient  funds  in  the  bank  to  meet  it  and  that  these 
funds  shall  not  be  withdrawn,  and  extrinsic  evidence  is  not  admissible  to 
prove  the  imdenitanding  of  merchants  and  bankers  as  to  the  effect  of  a 
certlflcatfott. 
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The  teller  of  a  bank  upon  certifying  a  check  assured  the  person  present!  n^^  it 
that "  it  was  all  ri^ntin  every  particular/' and  thereupon  the  latter  accepieii 
it  in  payment  for  property  then  delivered.  The  check  had  been  '*  raised." 
Held,  that  the  bank  was  bound  only  for  the  original  amount  of  the  check 
and  that  the  declarations  of  the  teller  would  bind  the  bank  only  as  to  the 
signature. 

ACTION  to  recover  money  alleged  to  have  been  paid  by  mistake 
upon  a  "  raised  "  check. 

The  check  was  drawn  upon  the  plaintiff  by  Cipperly  &  Co.  to 
the  order  of  J.  Cox,  for  $24.16.  It  was  afterward  altered  as  to  the 
date^  the  name  of  the  payee  was  erased  and  tliat  of  Duff  &  Tien  ken 
inserted,  and  the  amount  was  raised  to  $4,222.75.  Thus  altered, 
the  check  was  offered  to  Duff  &  Tienken,  gold  brokers,  for  gold. 
One  of  said  firm  testified  that  he  went  with  tlie  check  to  plaintiff's 
bank,  told-the  teller  that  he  did  not  like  the  looks  of  the  messenger 
wlio  brought  the  check  to  them;  that  he  was  a  total  stranger,  and 
that  "  he  wanted  the  teller  to  be  very  particular  before  certifying 
tlie  check;  that  he,  Duff,  had  a  doubt  in  his  mind  about  it,  and  he 
wanted  to  be  assured  that  the  check  was  genuine  in  every  particu- 
lar.'' The  teller  examined  it,  certified  it,  and  handed  it  back,  say- 
i"g^  "you  need  not  have  the  slightest  doubt  about  that  check,  it 
is  correct  in  every  particular;  the  drawer  is  a  director  of  this  bank.'* 
The  check  was  thereupon  received  by  Duff  &  Tienken  in  payment 
for  the  gold. 

On  the  trial  defendant  offered  to  **show,  bv  the  testimonv 
of  various  persons  engaged  in  the  business  of  bankers  and  mer- 
chants and  dealers  with  banks,  that  the  word  *  certified,'  as  used 
upon  the  check  now  in  suit,  at  the  time  of  the  certification,  was 
commonly  understood  to  import  an  obligation  on  the  part  of  the 
bank  to  pay  the  amount  eitpressed  upon  the  face  of  the  check  so 
certified,  notwithstanding  that  it  may  have  been  forged  in  the 
body;"  also  that,  '*  under  such  circumstances,  it  was  the  custom 
among  banks,  and  merchants  and  dealers  with  banks  in  the  city  of 
New  York,  to  so  construe  the  word  *  certified,'  indorsed  upon  the 
check,  as  to  import  an  obligation  to  pay  tbe  amount,  as  stated  in 
the  check,  when  it  was  certified,  notwithstanding  the  body  of  the 
check  was  forged."  This  evidence  was  objected  to  and  excluded, 
and  defendant's  counsel  duly  excepted. 

Defendant's  counsel  asked  the  court  to  charge  that  if  Duff  k 
Tienken  relied  upon  the  assurances  of  the  teller,  and  parted  with 
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the  gold  upon  the  faith  of  such  assurances,  plaintiff  was  estopped 
from  questioning  the  genuineness  of  the  check.  The  court  refused 
80  to  do,  and  said  counsel  duly  excepted.  Said  counsel  also  asked 
the  court  to  submit  to  the  jury  the  question  whether  the  teller 
made  the  representations,  and  whether  Duff  &  Tienken  relied  upon 
them  in  parting  with  the- gold.  Plaintiff's  counsel  conceded,  for 
the  purposes  of  the  tiial,  that  the  transaction  wlien  the  check  was 
certified  was  as  stated  by  the  witness.  The  court  refused  so  to  do, 
and  directed  a  verdict  for  plaintiff  for  the  amount  claimed.  De- 
fendant's counsel  duly  excepted.  A  verdict  was  rendered  accord- 
ingly, and  the  judgment  thereon  was  affirmed  by  the  General 
Term. 

Wheeler  H.  Peckham,  for  appellant.  The  court  erred  in  excluding 
endence  of  the  meaning  of  the  term  "certified."  Marine  Bank  v.  Nat, 
City  Bank,  59  N.  Y.  74;  S.C,  17  Am.  Rep.  305;  Downs  v,  Sprague,  it 
Keyes,  57;  Chrant  v.  Maddox,  16  M.  &  W.  737;  Oray  v.  Harper,  1 
Story,  574;  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf.  26;  Mackenzie  v. 
Dunhpy  3  Macg.  S.  App.  Cas.  22  ;  2  Jur.  (N.  S.)  957 ;  Ghose  y. 
Manickchund,  7  Moo.  Ind.  App.  263;  Adams  v.  Peters,  2  G.  &  E. 
723.  Plaintiff  was  estopped  by  what  occurred  at  the  time  of  the 
certification  from  denying  the  validity  of  the  check.  Brmoji  v. 
Boumiy  30  N.  Y.  541;  Plumb  v.  his.  Co.,  18  id.  392. 

Charles  Tracy,  for  respondent  The  evidence  tending  to  show 
the  alleged  customary  interpretation  of  the  word  "  certified,"  as 
used  in  certifying  checks,  was  properly  excluded.  Marine  Baiik  v. 
Xat.  City  Bank,  59  N.  Y.  67;  Bargett  v.  Or.  Mut.  Ins.  Co.,  3  Bosw. 
385,  397;  Many  t.  Beekman  Iron  Co.,  9  Paige,  188,  195;  Higgi^is  v. 
Moore,  34  N.  Y.  417,  422;  Lawrence  v.  Maxwell,  53  id.  19,  21; 
Markham  v.  Jaudon,  41  id.  235,  245;  Walls  v.  Bailey,  49  id.  470; 
Higgins  v.  Moore,  34  id.  417,  425;  Wlieeler  v.  N&wbould,  16  id.  392, 
402 ;  Croat  v.  Oile,  51  id.  431 ;  Walls  v.  Bailey,  49  id.  464,  474 ; 
Sipperly  v.  Stetoart,  50  Barb.  68;  2  Pars,  on  Cont.  53;  2  Greenl. 
Ev.,  §  251.  It  was  not  within  the  province  of  the  teller  to  give 
assurances  that  the  check  was  correct  in  every  particular.  Waiso7i 
v.  Bennett,  12  Barb.  196,  200;  Barrick  v.  Austin,  21  id.  241,  242; 
U.  S.  V.  City  Bk.  of  Columbus,  21  How.  (U.  S.)  356,  364,  365. 

AifDREWS,  J.     In  the  Marine  National  Bank  v.  The  National  ^ 

Oiiy  Bank,  59  N.  Y.  67;  S.  0.,  17  Am.  Kep.  305,  it  was  decided  f 
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that  a  bank  by  certifying  a  check  in  the  usual  form  simply  affirms 
the  genuineness  of  the  signature  of  the  drawer,  and  that  he  has 
funds  sufficient  to  meet  it,  and  engages  that  they  will  not  be  with- 
drawn to  the  prejudice  of  the  holder  of  the  check,  but  does  not 
warrant  the  genuineness  of  the  body  of  tlie  check. 

Accordingly  it  was  held  that  the  plaintiff's  bank,  which  had  cer- 
tified and  afterward  paid  to  the  defendant's  bank  a  forged  check, 
altered  before  certification  by  raising  the  amount  and  changing 
the  date  and  name  of  the  payee,  could  i-ecover  back  the  amount 
paid  as  for  money  paid  by  mistake.  The  case  is  decisive  of  the 
present  one,  unless  the  court  eri-ed  in  rejecting  the  proof  offered, 
to  show  that  at  the  time  of  the  certification  of  the  checks  in  ques- 
tion the  word  certified,  when  used  in  the  certification  of  checks, 
was  by  the  custom  and  common  understanding  of  banks  and  mer- 
chants construed  to  import  an  obligation  on  the  part  of  the  certify- 
ing bank  to  pay  the  amount  stated  in  the  check,  notwithstanding 
the  body  of  the  check  was  forged  or  unless  the  plaintiff  was 
estopped  from  alleging  the  forgery,  by  the  circumstance  that  the 
teller  of  the  plaintiff,  when  the  check  was  presented  for  certifica- 
tion, was  informed  by  the  payee  who  presented  it  that  he  did  not 
like  the  looks  of  the  messenger  who  brought  the  chock,  and  had  a 
doubt  about  it,  and  wanted  to  be  assured  that  it  was  right  *'  in 
every  particular,"  and  that  the  teller  then  examined  the  check  and 
certified  it,  assuring  the  payee  at  the  time  that  he  need  not  have 
the  slightest  doubt  about  it,  and  that  it  was  correct  in  every  par- 
ticular. We  are  of  opinion  that  the  offer  to  show  by  bankers  and 
merchants  the  meaning  of  the  word  **  certified,"  and  that  when 
used  in  transactions  like  this  it  is  understood  to  import  an  absolute 
obligation  by  the  certifying  bank  to  pay  the  check,  although  the 
amount  had  been  fraudulently  raised,  was  properly  rejected.  Tlie 
only  duty  assumed  by  a  bank  on  receiying  the  money  of  a  depositor 
is  to  take  care  of  the  fund,  and  pay  it  over  according  to  his  direc- 
tion. It  owes  no  duty  to  the  drawer  or  holder  of  a  check  except 
the  duty  to  make  present  payment  of  the  check  out  of  the  funds  of 
the  drawer  on  presentation. 

Checks  in  theory  are  presented  for  payment  and  not  for  accept- 
ance, but  the  practice  of  certifying  checks  has  grown  up,  and  of 
late  years  has  been  largely  extended,  and  the  same  effect  has  been 
given  to  the  act  of  certification  as  to  an  acceptance  of  a  bill  of 
exchange.    The  manifest  object  of  a  certification  is  to  indicate  the 
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assent  of  the  certifying  bank  to  the  request  of  the  drawer  of  tlie 
check  that  the  drawee  will  pay  to  the  holder  the  sum  mentioned, 
ind  this  18  what  an  acceptor  does  by  his  acceptance  of  a  bill.  Ah 
long  ago  as  the  case  of  Rohson  v.  Bennett,  2  Taunt.  388,  it  was  said 
by  Lord  Maksfield  that  the  marking  of  a  check  by  the  drawee  on 
presentation  was  similar  to  the  accepting  of  a  bill,  and,  he  adds, 
'^he  admits  hereby  assets  and  makes  himself  liable  to  pay." 

In  MercJianis'  Bank  v.  State  Bank,  10  Wall.  604,  the  court  say 
that  '*  by  tlie  law  merchant  of  this  country  the  certificate  of  the 
bank  that  the  check  is  good  is  equivalent  to  acceptance,"  and  the 
t^anie  langnage,  in  substance,  is  used  by  this  court  in  T/ie  Marine 
Bank  V.  The  National  City  Bank.  There  are  many  iwints  of 
resemblance  between  a  check  and  a  bill  of  exchange,  and  in  our 
courts  and  the  courts  of  England  checks  are  often  spoken  of  as 
bills  of  exchange.  Harker  v.  Anderson,  21  Wend.  372;  Little  v. 
The  Phmnix  Bank,  2  Hill,  425;  Keene  v.  Beard,  8  C.  B.  (N.  S.) 
372;  2  Pars,  on  Bills,  58. 

The  nature  and  meaning  of  the  contract,  evidenced  by  the  certifi- 
cation of  a  check,  was  clearly  defined  by  law,  when  the  plaintiff 
certified  the  check  in  question.  By  the  law  as  thus  declared,  the 
plain  tiff,  npon  the  certification  of  the  check,  became  liable  for  its 
payment  with  the  obligation  of  an  acception  of  a  bill;  and  this  was 
the  extent  of  the  obligation  into  which  he  entered,  according  to 
the  legal  effect  and  interpretation  of  the  contract.  The  offer  to 
prove  that  the  contract  of  certification  by  the  understanding  of  tlie 
bankers  and  merchants,  had  a  larger  scope  and  meaning  than  it 
had  by  settled  legal  construction  was  inadmissible.  Barrett  v.  Ori- 
ental  Mutual  Lit.  Co.,  3  Bos.  385;  Htggimy.  Moore,  34  N.  Y.  4K; 
Lawrence  v.  Maxwell,  53   id.  19;  Wheeler  v.  Netohould,  16  id.  302. 

The  indorsement  made  by  the  plaintiff's  bank  was  simply  and 
exclusively  a  certification  of  the  check,  and  it  is  bound  only  to  such 
obligation  as  that  act  implies.  In  The  Marine  Bank  v.  The  JS'a- 
tioiial  City  Bank,  this  court  found  no  difficulty  in  interpreting  the 
contract  arising  from  a  certification  of  a  check  without  the  aid  of 
extrinsic  evidence.  That  an  acceptor  of  a  bill  of  exchange  which, 
after  acceptance,  was  forged  by  raising  the  amount  and  changing 
the  name  of  the  payee,  may  recover  back  the  money  paid  by  liini 
on  the  acceptance,  was  decided  in  The  Ba^ik  of  Commerce  v.  TJie 
Union  Bank,  3  N.  Y.  230,  and  as,  by  analogy,  the  same  right  exists  ^ 

in  the  certifying  bank  to  recover  back  money  paid  upon  a  check,  if 
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it  turns  out  that  the  filling  in  was  forged,  there  is  no  ground  for 
claiming  that  the  plaintiff  was  estopped  from  showing  the  body  of 
the  check  to  be  a  forgeiy  by  the  verbal  assurance  of  the  teller  to 
the  payee  of  the  check,  that  it  was  correct  in  every  particular. 
It  was  no  part  of  the  teller's  duty  to  give  an  assurance  as  to  the 
genuineness  of  the  check,  except  in  respect  to  the  signature  of  the 
drawers.  If  he  went  beyond  this  his  representation  did  not  bind 
the  bank.  Moreover,  if  the  reply  made  to  the  question  put  to  him 
was  intended  as  an  affirmation  of  the  genuineness  of  the  body  of 
the  check,  it  was  simply  an  expression  of  his  opinion,  and  must 
have  been  so  understood  by  the  person  who  made  the  inquiry. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Plynk  v.  The  Equitable  Life  Assttbance  Society. 

m  N.  Y.  600.) 

L^e  insurance  ■—  AppUeatian  —  Medical  examination  —  Warranties. 

The  medical  examiner  of  a  life  insurance  company  is  not,  unless  expresalj 
authorized,  the  agent  of  the  company  in  filling  up  an  application  for  insur- 
ance, and  the  company  is  not  bound  by  his  acts  therein,  or  estopped  by  his 
knowledge. 

ACTION  upon  a  policy  of  life  insurance  issued  by  the  defendant 
upon  the  life  of  John  H.  Flynn,  plaintiff  intestate.  'J'he 
policy  made  the  declarations  and  statements  of  the  application 
warranties,  and  were  conditioned  to  be  void  in  case  they  were 
untrue. 
The  material  facts  are  set  forth  in  the  judgment  of  the  court. 
The  jury  returned  a  verdict  for  the  plaintiff,  which  was  affirmed 
by  the  General  Term  of  the  Supreme  Court,  and  the  defendant 
appealed. 

Ashbel  Oreetiy  for  appellant. 

Robert  Payne,  for  respondents.     The  representations  and  advice 
of  the  medical  examinor  to  the  insured,  when  tlio  aj^plication  was 
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taken,  bound  defendant;  his  acts  being  within  the  apparent  scope 
of  his  authority  became  the  acts  of  the  defendant.  Plumb  y.  Cat. 
Co.  MuL  Ins.  Co.,  18  N.  Y.  392;  Rmoley  v.  Empire  Ina.  Co..  36  id. 
550;  4  Abb.  Ct.  App.  Dec;  3Keyes,  557;  Bliss  on  L.  Ins.  (2d  cd.), 
^§  276,  280,  291;  Merserau  v.  Phmnix  Mnt.  Life  Ins.  Co..  2  N.  Y. 
W.  Dig.  585;  20  Wall.  560;  51  N.  Y.  117;  26  id.  460;  57  Barb.  619; 
10  Abb.  (N.  S.)  166;  Pierce  v.  Nashua  Ins.  Co.^  9  Am.  Rep.  235; 
Miner  y.  Phmnix  Ins.  Co.,  id.  479,  482;  Clark  v.  Union  Mutual 
Ins.  Co.,  40  N.  H.  333;  Masters  v.  Mad.  Co.  Mut,  Ins.  Co.,  11  Barb. 
624;  Protection  Ins.  Co.  v.  Hanner,  2  Ohio  St.  462;  Beat  v.  Park 
Fire  Ins.  Co.,  16  Wis.  241;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn. 
10;  Kelltf  V.  Troy  Fire  Ins.  Co.,  3  Wis.  268;  How.  Fire  Ins.  Co.  y. 
Bruner,  23  Penn.  St  50;  Ames  v.  N.  Y.  Un.  Ins.  Co.,  14  N.  Y. 
253;  May  y.  Buckeye  Mut.  Ins.  Co.,  25  Wis.  291;  Col.  Ins.  Co.  v. 
Cooper,  50  Penn.  St.  331.  Defendant  was  estopped  from  showing 
that  the  health  of  the  insured  was  different  from  what  it  had, 
through  its  agent,  declared  in  the  application.  14  N.  Y.  253; 
Alexander  v.  Oer.  Fire  Ins.  Co.,  5  N.  Y.  Sup.  208;  Am.  Life  Ins. 
Co.  Y.  Mahone,  21  Wall.  152;  Ins.  Co.  v.  Wilkinson,  13  id.  222; 
Boos  V.  World  Mut.  I^is.  Co.,  6  N.  Y.  Sup.  364;  Baker  v.  Home 
Life  Ins.  Co.,  64  N.  Y.  648. 

Earl^  J.  It  is  undisputed  that  certain  statements  contained  in 
the  application  for  the  insurance  as  to  the  health  of  the  assured 
and  the  physicians  whom  he  had  consulted  were  untrue,  and  that 
lie  should,  on  that  account,  have  been  defeated  at  the  Circuit  but 
for  the  evidence  of  Dr.  Vedder. 

The  evidence  tends  to  show  that  one  Corey  was  the  agent  of 
the  defendant  to  take  applications  for  insui*ance.  It  does  not 
appear  where  he  resided  nor  how  extensive  his  powers  were.  The 
ntmost  that  can  be  claimed  is  that  he  was  an  agent  to  solicit  and 
take  applications  for  insurance. 

Some  time  before  April  20,  1871,  the  day  on  which  the  applica- 
tion was  written,  the  assured  applied  to  some  one  (it  does  not  ap- 
pear to  whom)  for  insurance  upon  his  life.  Dr.  Vedder  was  at  the 
time  one  of  the  medical  examiners  of  the  defendant  for  the  section 
of  country  in  which  the  assured  resided.  He  was  also  the  medical 
attendant  of  the  assured.  He  received  a  letter  from  Corey  in  ref- 
crence  to  the  insurance  and  then  called  upon  the  assured  to  make 
the  medical  examination  and  take  and  receive  his  application.     It 
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does  not  appear  where  the  blank  application  came  from,  nor  whethei 
the  assured  or  Dr.  Yedder  produced  it.  He  informed  the  assui-ed 
that  he  had  come  to  examine  him  for  a  life  policy  and  then  took 
the  blank  application  and  commenced  to  ask  the  questions  therein 
contained  and  insert  the  answers. 

In  answer  to  a  question  whether  the  assured  had  had  any  one 
of  the  numerous  diseases  mentioned  (among  them  diseases  of  the 
bladder,  disease  of  the  kidneys,  disease  of  the  brain  and  neryons 
system),  he  replied,  '^  You  know  that  little  sickness  that  I  had 
down  yonder?  "  alluding  to  a  time  some  two  yeara  before,  when, 
for  a  brief  period,  he  was  insane,  and  the  doctor  replied,  ''  we 
called  that  insanity;  but  we  were  a  little  mistaken,  it  was  nothing 
more  nor  less  than  an  undue  excitemeilt  from  a  specific  cause,  and 
it  is  not  worth  while  to  make  mention  of  it."  The  assured  als<» 
called  his  attention  to  the  fact  that  lie  had  had  some  difficulty 
about  his  kidneys  or  bladder,  and  that  Dr.  Van  Buren,  of  New 
York,  thought  he  had  the  gravel.  Dr.  Vedder  said  that  Dr.  Van 
Buren  was  mistaken,  and  that  he  had  pi*escnbed  for  liim  and  cured 
him.  The  doctor  then  wrote  in  the  application  in  answer  to  the 
question,  *' Whooping  cough,  measles — no  effects  from  them," 
omitting  all  mention  of  the  kidney,  bladder  or  gravel  difficulty. 
In  answer  to  the  question,  **  Has  the  person  had  any  serious  ill- 
ness, local  disease  or  personal  injury?"  the  doctor  advised  him 
that  he  had  known  him  for  ten  years  and  he  had  had  no  serious 
illness,  and  wrote '' No "  for  the  answer.  After  the  assured  had 
answered  the  question  as  to  his  usual  medical  attendance,  the  fol- 
lowing question  was  read  to  him:  "  Have  you  consulted  any  other 
medical  man;  if  so,  for  what  and  when?  "  and  under  the  advice  of 
Dr.  Vedder,  *'  No"  was  written  for  the  answer. 

Now,  all  these  answers  were,  in  fact,  untrue.  They  were  all 
given  as  they  appear  under  the  advice  of  Dr.  Vedder,  and  he  wrou- 
them  and  filled  up  the  entire  application  and  it  was  then  signed 
by  the  assured. 

The  doctor  then  made  his  medical  examination  and  reduced  it 
to  writing  and  then  sent  the  application  with  bis  medical  report 
annexed,  to  the  agent,  Corey,  and  the  policy  was  subsequently 
issued,  based  upon  the  application.  The  judge  at  Special  Term, 
while  holding  but  for  the  evidence  of  Dr.  Vedder  that  the  plaintiff 
could  not  recover,  held,  that  if  the  jury  believed  the  doctor's  evi- 
dence, that  he  was  the  agent  of  the  defendant  and  the  defendant 
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was  bound  by  what  he  did;  that  it  could  not  complain  of  answers 
which  ity  through  its  agent^  advised  the  assured  to  give  and  wrote 
in  the  application. 

In  the  disposition  of  this  case  I  will  assume  that  there  was  no 
collusion  between  the  assured  and  Dr.  Vedder,  and  that  the  assured 
gave  to  the  doctor  full  and  accurate  information  as  to  all  the  ques- 
tions asked  before  his  answers  were  written^  and  yet  I  reach  a  con- 
cluBion  adverse  to  the  plaintiffs. 

Dr.  V^der  testified  that  he  had  never  been  appointed  the  agetit 
of  the  defendant  to  procure  applications  for  insurance,  and  that  he 
had  never  acted  as  such.     He  was  simply  the  medical  examiner  of 
the  defendant,  and  was  never  held  out  by  it  as  an  agent  for  any  other 
purpose.     As  medical  examiner  it  was  simply  his  duty  to  ascertain 
and  report  to  the  company  the  physical  condition  and  state  of  health 
of  an  applicant  for  insurance,  by  filling  up  the  blank  report  and  obey- 
ing the  instructions  furnished  to  him.    Reynolds  on  Life  Assurance, 
123;  Bunyan  on  Life  Assurance,  51;  Angell  on  Life  and  Pire  Li- 
snrance,  §  283.    He  had  no  authority  from  the  defendant  to  solicit 
applications  for  insurance,  or  to  fill  up  applications,  and  such  au- 
thority was  not  incident  to  his  agency  as  medical  examiner,  nor 
within  the  apparent  scope  of  such  agency.     The  assured  did  not 
apply  to  him  for  insurance,  and  the  doctor  did  not  even  claim  to 
him  that  he  had  any  authority  except  to  examine  him  for  insur- 
ance.    It  does  not  appear  that  the  defendant  even  knew  that  the 
doctor  had  any  thing  to  do  with  procuring  and  writing  this  ai)pli- 
cation,  and  hence  it  in  no  way  ratified  l)is  acts.     He,  therefore,  Iiad 
no  more  authority  to  act  for  the  defendant  in  taking  and  writing 
this  application  than  any  other  friend  of  the  deceased  would  have 
had.    His  medical  report,  which  he,  as  medical  examiner,  was  re- 
quired to  make,  was  a  matter  distinct  from  the  application.     That 
was  made  upon  his  responsibility,  was  signed  by  him  alone,  and 
was  in  no  way  pai't  of  the  policy.     But  the  application  was  the  act 
of  the  assured,  for  which  he  was  responsible,   was  signed  by  him 
and  made  part  of  the  policy. 

There  are  cases  to  be  found  in  the  books  where  insurance  com- 
panies have  been  held  bound  by  misstatements  contained  in  appli- 
cations made  or  written  by  or  under  the  advice  of  their  agents 
aothorized  to  solicit  insurance  and  take  applications.  Plumb  v. 
Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  392;  Rowley  v.  Empire 
Ins.  Oo.y  36  id.  550;  American  Life  Ins.  Co.  v.  Mahone,  21  Wall 
V0L.XXIIL— 18 


I 


138  NEW  YOKK, 


Shaft  y.  The  Phoenix  Mutual  Life  Insurance  Company. 


152;  Miner  v.  Phaniz  Im,  Cb.,  9  Am.  Bep.  235;  Baker  v.  Hanu 
Life  Ins.  Go.^  64  N.  Y.  648.  But  without  now  stopping  to  inquire 
what  the  true  rule  in  such  cases  should  be,  this  is  not  like  any  of 
the  cases  cited.  Dr.  Vedder  was  not  the  agent  of  the  company  in 
reference  to  the  application,  and  hence  the  compan}'  was  not 
bound  by  any  thing  he  did  in  reference  thereto. 

It  follows  from  these  Tiews  that  the  judgment  must  be  reversed 
and  new  trial  granted,  costs  to  abide  eyent. 

All  concur,  except  Ghubch,  0.  J.,  and  Miller,  J.,  dissenting. 

Judgment  revereed. 


Shaft  y.  Thb  Phosnix  Mutual  Life  Insuranoe  Ooxpant. 

(OTN.  Y.5ii.) 

Removal  of  cattse  to  United  States  Circuit  Court —  When  8taU  court  loeee  ju- 
risdietion  —  Petition  of  corporation  —  Who  may  make  —  VerifUaHon  of  peti- 
tion. 

A  State  court  loses  jurisdiction  of  a  cause,  upon  proceedings  beini;  taken  to 
remove  it  into  the  United  States  Circuit  Court,  and  the  question  of  such  loss 
of  jurisdiction  can  be  raised  by  answer. 

An  action  was  commenced  against  a  non-resident  insurance  company,  by  the 
service  of  the  summons  upon  the  person  appointed  by  such  company,  under 
and  in  pursuance  of  the  statute,  as  its  agent  and  attorney  within  the  State, 
upon  whom  all  process  against  it  might  be  served,  and  who  was  also  its  gen- 
eral managing  agent,  ip  the  State.  Such  agent  and  attorney,  upon  enter- 
ing defendant's  appearance,  filed  a  petition  for  a  removal  of  the  cause  to 
the  Circuit  Court,  under  U.  S.  R.  S.,  §  639,  which  was  signed  by  him  as 
such  attorney,  and  verified  by  his  affidavit  which  also  stated  that  he  waa 
defendant's  general  managing  agent.  Held,  (1)  that  the  petition  and  the  fil- 
ing of  it  were  the  acts  of  the  defendant ;  (2)  sembU^  that  it  was  not  essen- 
tial that  the  petition  be  verified ;  but  (3)  that  if  a  verification  was  necessary, 
the  affidavit  was  sufficient,  and  made  by  the  proper  person.  {See  note,  p.  143. ) 

ACTION  upon  a  policy  of   insurance,  issued  by  the  defendant, 
upon  the  life  of  W.  E.  Shaft,  plaintiff's  intestate. 
The  defendant  was  a  corporation,   chartered  under  the  laws  of 
Connecticut,  and  the  action  was  commenced  by  the  service  of  the 
summons,  when  one  Bull,  tlie  person  designated  and  appointed  by  the 
company,  pursuant  to  the  requirements  of  the  statute  of  the  State  of 
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New  York,  as  its  agent  aud  attorney  within  the  State,  upon  whom  all 
process  against  it  might  be  served,  and  who  was  also  its  general 
managing  agent  in  the  State.  The  said  Bull  entered  an  appearance 
for  the  defendant,  and  at  the  same  time  filed  a  petition  for  the 
removal  of  the  cause  into  the  Circuit  Court  of  the  United  States, 
under  the  provisions  of  the  United  States  Bev.  Stats.,  §  639, 
and  gave  the  required  security.  The  petition  was  signed  by  said 
Bull,  as  such  attorney,  and  was  verified  by  his  affidavit,  wherein 
it  was  also  set  forth  that  he  was  the  general  and  managing  agent 
of  the  defendants,  in  the  State.  The  motion  to  remove  was  denied 
hy  the  Special  Term,  on  the  ground  that  it  did  not  appear  that 
said  Bull  was  authorized  to  make  the  application,  and  this  order 
was  affirmed  by  the  General  Term  on  appeal. 

The  defendant  in  its  answer  set  forth  all  the  proceedings  had 
for  the  removal  of  the  cause  into  the  Circuit  Court,  and  claimed 
that  the  Supreme  Court  had  lost  jurisdiction,  and  that  the  cause 
was  removed  into  the  Circuit  Court. 

It  appeared  at  the  trial  that  all  the  provisions  of  the  U.  S.  Rev. 
Stats,  for  the  removal  of  causes  in  such  cj^ses^had  been  complied  with. 
The  court  directed  a  verdict  for  the  plaintiff,  and  exceptions  were 
ordered  to  be  heard  in  the  first  instance,  at  General  Term,  where  a 
new  trial  was  denied  and  judgment  directed  on  the  verdict. 

Samuel  Hand,  for  appellant.  The  Supreme  Court  lost  jurisdic- 
tion by  defendant's  proceedings  for  removal  to  the  United  States 
Circuit  Court.  Ayers  v.  West.  R.  R,  Co,,  45  N.  Y.  260;  Stevens  v. 
Ins.  Co.,  41  id.  449.  The  petition  and  proceedings  for  removal 
were  regular  and  in  conformity  with  the  statute.  U.  S.  Stat,  at 
Large,  79,  §  12;  Tomlin's  Law  Diet.,  '*  Petition."  The  petition 
was  properly  verified.  Bell  v.  Lycoming  In,'*.  Co,,  3  Hun,  400  ; 
Vandevoort  v.  Palmer,  4  Duer,  677;  Brrwsier  v.  Jfich,  CenL  IK 
R.  Co.,  5  Hun,  183;  Crawford  v.  Collins,  45  Barb.  269.  TIk' 
agent  had  authority  to  verify  the  petition.  Bell  v.  Ins.  Co.,  3  Hun, 
409;  Vandevoort  v.  Palmer,  4  Duer,  677;  GlanbensJclee  v.  Ihtm 
and  Am.  Packet  Co.,  9  Abb.  144;  Code,  §  134;  Laws  1855,  chap.  279. 

A.  M.  Beardsley,  for  respondent.  The  motion  to  remove  the 
cause  to  the  United  States  Circuit  Court  was  properly  denied. 
Livifigstonew  GiWo/w,4.Johns.  Ch. 9^;  Bedmond\.  Russell,  12  Johns. 
153;  Cooley  v.  Lawrence,   12  How.  Pr.  176;  Chatham  Nat.  Bk.  v.  m 

Mer.  Bk.,  4  T.  &   C.  200.    The  agent  who  made  and  verified  the  M 
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|H3tition  had  no  authority  to  do  so.  1  Wait's  Pr.  270;  Code,  § 
157;  Dodge  v.  N.W,  Packet  Co.,  13  Minn.  455;  FUh  y.  Un.  Fae.  B, 
U,  Co.,  10  Abb.  (N.  S.)  475. 

FoLQEBy  J.  A  defendant  may  raise,  by  answer,  the  qaestion  of 
a  ]os8  of  jurisdiction  by  a  State  court,  by  reason  of  proceedings 
taken  under  the  laws  of  the  United  States,  for  a  removal  of  the 
cause  to  the  Federal  courts.  Ayers  v.  Went.  R.  R.  Co^  45  N.  Y. 
260.  If  the  proceedings  are  regular,  and  strictly  in  accordance 
with  the  acts  of  Congress,  the  State  court  is  ipso  facto  ousted  of 
jurisdiction  ;  and  whether  the  order  of  removal  is  granted  or  de- 
nied by  the  SUitc  court,  all  further  proceedings  therein  are  coram 
nonjudice  and  void.  Stevens  v.  Phmnix  Ins.  Co.,  41  X.  Y.  149.  It 
follows  that  under  an  answer  alleging  the  facts,  the  defendant  may 
make  proof  of  them  at  tho.  trial,  and  ask  for  the  fitting  judgment. 

The  defendant  in  the  case  at  hand  is  a  citizen  of  the  State  ot 
Connecticut  within  the  meaning  of  the  acts  of  Congress  (id.);  ilie 
plaintiff  is  a  citizen  of  this  State;  the  amount  in  disput<^  exceo'ls 
the  value  of  i5500,  exclusive  of  costs;  the  ])roceeding8  taken  by  the 
defendant  were  strictly  within  the  laws  of  Congress  (Rev.  Stat.  XJ. 
S.  p.  113^  §  639),  if  the  paper  filed  was  a  petition  within  the  mean- 
ing of  that  law,  and  if  it  is  to  be  held  as  having  been  filed  by  the 
defendant  and  properly  verified. 

1  think  that  there  is  no  doubt  that  it  and  the  filing  of  it  were 
the  acts  of  the  defendant.  It  appears  that  the  process  by  which 
this  action  was  commenced  had  been  served  upon  the  defendant 
as  prescribed  by  the  statute  of  this  State,  so  as  to  bring  it  into 
court  and  to  give  jurisdiction  in  the  first  instance.  GibbsY,  Queen 
Ins.  Co.,  63  N.  Y.  114;  S.  C,  20  Am.  Rep.  513.  At  the  time  of 
filing  the  paper  the  defendant  also  entered  its  appearance  by 
attorneys  in  the  State  court.  They,  as  an  official  act  for  their 
client,  filed  and  presented  this  paper,  and  moved  upon  it  in  be- 
half of  their  client  for  a  removal  of  the  cause.  By  that  action  the 
defendant  was  bound.  It  could  not  disavow  or  repudiate  it  to  the 
harm  or  inconvenience  of  the  plaintiff.  Then  it  was  the  petition 
of  the  defendant,  and  the  filing  of  it,  the  act  of  the  defendant. 

Next:  Whether  the  petition  should  have  been  verified  to  moot 
the  requirement  of  the  act  of  Congress?  It  is  that  act  which  gives 
the  right  of  removal,  and  the  requirements  of  it  cannot  be  added 
to  or  varied  by  the  laws  of  a  State,  or  by  the  rules  and  practice  of 
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a  State  coarL  Now,  the  act  above  cited  does  not  in  terms  require 
a  verification  of  the  petition.  Its  language  is,  that  the  suit  may 
be  removed  on  the  petition  of  the  defendant.  A  petition,  in  com- 
mon phrase,  is  a  request  in  writing,  and  in  legal  language  describes 
an  application  to  a  court  in  writing,  in  contradistinction  to  a 
motion,  which  may  be  made  viva  voce.  Bergen  v.  Jones,  4  Mete. 
371;  2  DanieU'fl  Ch.  Pr.  1587,  1683.  There  is  nothing  in  the 
thing  itself,  nor  in  the  naming  of  it  by  its  name  alone  in  a  statute, 
which  demands  that  it  should  be  verified.  Doubtless  the  general 
practioe  is  to  verify  a  petition  (2  Bouvier's  Law  Die,  in  voce,  p. 
329;  Gonkling's  Treatise,  300),  though  often  this  is  required  by 
the  standing  mles  of  courts,  rather  than  by  the  force  of  the  term 
itself,  or  the  exigency  of  the  statute.  1  Barb.  Ch.  Pr.  580  (old 
ed.).  It  is  not  clear  that  it  was  the  intention  of  Congress  by  the 
act  referred  to  to  require  that  the  petition  should  be  verified.  For 
ia  the  same  code  of  laws  (§  639,  sub.  3)  Congress  has  provided  for 
the  removal  of  a  cause  under  a  different  state  of  facts  upon  the  fil- 
ing of  a  petition,  and  added  a  requisition  in  terms  that  there  shall 
be  made  and  filed  an  affidavit.  So,  in  section  G40  of  the  same 
Code,  declaring  another  cause  of  removal,  it  demands  that  the 
petition  be  verifieu.  So  it  is  by  sections  641,  613.  The  imposition 
of  different  requirements  is  to  be  inferred  from  the  use  of  differ- 
ent language. 

If  it  was  needful  to  put  our  decision  upon  this  point,  we  should 
hesitate  to  say  that  it  was  a  requisition  of  the  Federal  law  that  the 
petition  should  be  verified.  And  in  this  view  we  are  strengthened 
by  a  decision  of  a  United  States  District  Court,  Sweeney  v.  Coffin, 
1  Dillon,  73,  where  it  is  expressly  held  that  the  petition  in  such  a 
case  need  not  be  verified.  In  Ogden  v.  Baker,  1  Green  (X.  J.),  75, 
the  conrt,  on  the  opening  of  the  motion,  called  for  an  affidavit,  and 
put  off  the  hearing  until  one  was  produced.  But  in  that  case»  and 
in  the  cases  there  cited,  it  was  not  held  that  an  affidavit  was  an 
essential  prerequisite,  the  lack  of  which  would,  per  se,  defeat 
the  application.  The  case  of  Dodge  v.  N.  W.  Packet  Co,,  13  Minn. 
458,  cannot  be  taken  as  a  decision  upon  this  point.  The  case  W2i8 
decided  by  a  bench  of  three.  One  dissented  from  the  judgment 
in  ioio.  One  concurred  in  the  judgment,  solely  on  the  ground 
that  a  omrporation  was  not  capable  of    availing  itself    of    the  ^ 

right  prea  by  the  act,  in  which  he  was  in  conflict  with  41  N.  Y.,  fl 

iuprm.    The  third  put  the  decision  on  the  ground  last  named,  and 
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also  upon  the  ground  tliat  a  secretary  of  the  defendant,  by  whom 
the  verification  to  the  petition  was  made,  was  without  the  scope  of 
his  authority  in  making  it.  It  is  plain  that  there  was  no  adjudi- 
cation of  this  point. 

But  it  is  not  needed  that  we  rest  our  decision  upon  this  point. 
There  is  at  the  foot  of  the  petition,  in  this  case,  an  affidavit,  duly 
certified  by  an  authorized  officer  to  have  been  made  before  him. 
This  affidavit,  in  proper  form  of  words,  affirms  the  truth  of  the 
contents  of  the  petition.  This  affidavit  was  presented  to  the  court, 
and  filed,  .by  the  attorneys  for  the  defendant.  It  is,  thereby,  the 
act  of  the  defendant.  The  defendant  offers  to  the  court  that  affi- 
davit as  true.  The  affidavit  itself  is,  in  form  and  substance,  suffi- 
cient. It  is  made  by  the  general  and  managing  agent  of  defendan  t, 
and  that  fact  is  averred  in  it.  Now,  is  there  any  thing  in  a  general 
requisition  of  a  verification  to  a  petition,  that  demands  that  it  shall 
be  made  by  the  petitioner  in  person,  and  will  not  suffer  it  to  be 
made  by  any  one  having  the  knowledge  or  information  to  make  it 
truthfully  ?  There  is  certainly  nothing  in  the  act  of  Congress. 
There  is  nothing  in  the  nature  of  things.  The  defendant  is  a  cor- 
poration. It  must  act  througli  natural  persons,  in  incidental  services 
like  that  in  question.  It  would  be  indefensible,  to  preclude  a  cor- 
poration from  the  benefits  of  this  act  of  Congress,  by  insisting  on 
an  affidavit  from  itself,  which  cannot  be  made,  or  by  denying  it^ 
petition  because  none  was  made  by  it.  It  may  be  made,  then,  by  a 
person  acting  in  this  respect  under  the  authority  of  the  corpora- 
tion, and  possessed  of  the  needed  knowledge  or  information  to 
make  it  according  to  law.  The  averments  of  the  affidavit  are  to 
be  relied  upon,  to  show  that  the  affiant  had  authority  and  the 
means  of  knowledge.  This  affiant  swears  that  he  is  the  general  and 
managing  agent  of  the  petitioner.  This  is  proof,  pro  hacvice,  that 
he  had  the  means  of  knowledge  of  the  material  facts  stilted  in  the 
petition.  It  goes  far,  indeed,  to  show  that  he  had  the  authority  Xi\ 
make  the  affidavit.  But  the  affidavit  is  produced  and  formally  pri>- 
cui-ed  by  the  attorneys  on  the  record,  of  the  defendant,  acting  au- 
thoritatively for  it.  Had  one  of  them  made  an  affidavit  with  like 
averments,  it  would  have  been  sufficient.  Newton  Bk.  v.  Haver- 
sticky  6  Halst.  171.  How  does  it  differ,  that  empowered  by  the  de- 
fendant to  act  for  it  in  the  courts,  and  to  take  any  and  all  proceed- 
ings, in  professional  judgment  best  for  the  interest  of  the  defend- 
ant, and  thus  acting,  the  attorneys  procure  a  sufficient  affidavit 
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from  another  person,  who  having  close  official  business  relations 
with  the  defendant,  has  means  of  knowledge,  and  that  then  the 
attorneys  use  it  in  the  behalf  of  the  defendant  ?  An  attorney  at 
law,  having  appeared  for  a  corporation,  has  authority  to  conduct 
the  whole  case.  Favisll  v.  East.  Co.  K  W.  Co.,  2  \V.  H.  &  G.  343- 
351.  He  has  authority  to  obtain  the  incidental  affidavits  needed 
in  conducting  the  case,  and  having  so  done  and  used  them  before 
acovrt,  there  is  impressed  upon  them  the  sanction  and  authority  of 
the  corporation  whom  he  represents.  * 

We  think  that  this  petition  was  well  verified ;  that  it  made  a 
case  for  the  defendant  under  the  act  of  Congress  ;  that  the  cause 
was,  by  the  proceedings  taken,  in  law  removed  from  the  jurisdic- 
tion of  the  Supreme  Court  of  this  State.  Vandevoort  v.  Palmer y  4 
Duer,  677.  The  case  of  Kirkpairick  v.  Hopkins,  2  Miles,  277, 
does  not  apply  here,  even  if  correctly  decided.  That  case  held  that 
the  defendant,  who  was  a  natui'al  person,  could  not  move  on  a  pe- 
tition signed  by  his  attorney  at  law  ;  but  here  the  defendant,  a 
corporation,  must  sign  by  agent,  which  4  Duer  {supra)  holds  to  be 
good,  even  where  the  defendant  is  a  natural  person. 

The  Supreme  Court  having  lost  jurisdiction,  all  the  subsequent 
proceedings  before  it  were  coram  nonjudice  and  void,  and  the  judg- 
ment  rendered  must  be  reversed. 

All  concur,  except  Church,  C.  J.,  not  voting. 

Judgment  reversed. 

Note  bt  thb  Rbportbr.  —Judge  DUiLON,  In  his  thorouf^h  monograph  on 
the  Removal  of  Causes,  speaks  as  follows  of  the  effect  of  petition  and  bond 
for  removal  on  the  Jurisdiotion  of  the  State  court: 

*'The  removal  acts  provide  that,  upon  the  filing  of  the  proper  petition  and  the 
offer  of  good  and  sufficient  surety  or  bond,  Mt  shall  be  the  duty  of  the  State  court 
to  sooept  the  surety,*  [under  act  of  March  8,  1S75,  *  to  accept  said  petition  and 
bond,*]  *  and  to  proceed  no  farther  in  the  suit,*  [under  the  act  of  1866,  'no  far- 
ther in  the  cause,']  '  against  the  petitioner  for  removal.'  If  the  case  be  within 
the  act  of  Congress,  and  the  petition  is  in  due  form,  accompanied  with  the 
offsr  of  the  required  surety  or  bond,  the  statute  is  that  the  State  court  mM»i 
accept  the  surety  or  the  petitiou  and  bond,  and  proceed  no  farther  in  the  case. 
Under  sn3h  eironmstanoes,  the  State  court  has  no  power  to  refuse  the  removal. 
and  can  do  nothing  to  affect  the  right,  and  its  rightful  jurisdiction  ceases  vo 
tnstaiiM:  no  order  for  the  removal  is  necessary,  and  every  subsequent  exercise 
of  jurisdiction  by  the  State  court,  including  its  judgment,  if  one  Im  rendend, 
isemiDeons.  FiOt  v.  VnUm  Pacific  B,R.  Co.,  6  Blatchf.  862;  S.  C,  id.  2^\ 
280;  Hatch  v.  ChicoQO,  etc.,  R.  R.  Co,,  id.  106;  Mattfiewa  v.  i  yall,  6  McLean, 
13.  And  if  the  right  of  removal  has  once  become  perfect,  it  cannot  be  taken 
awEy  by  mbsequent  amendments  in  the  State  court  or  Federal  court,  or  by  a 
of  part  of  the  debt  or  damages  claimed,  or  otherwise.    Kanouse  v. 
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ATai^n,  15  How.  196;  8.  C,  1  BUtohf.  149;  Ladd  v.  Tftdor,  S  Woodb.  9t  Mitiut, 
325;  Mun9  y.  Dupont,  2  Wash.  C.  C.  463;  Akerly  v.  VHa9,  1  Abb.  U.  8.  284; 
S.C.,  2  Biss.  110;  Hotc^  ▼.  Rocklslafid,  etc,,  R.  R.  Co.,  6  Blatohf.  106;  FisJi  v. 
Union  Pacijic  R.  R.  Co.,  id.  362;  S.  C,  8  id.  243;  RoherU  v.  Nelson,  id.  74; 
Oitrdon  v.  Longest,  16  Pet.  97;  Mattheufs  v.  LycUl,  6  MoLeati,  18;  Wright  v.  Wells, 
Pet.  C.  C.  220;  Stanley  v.  C.  R.  I,  &  P,  R.  R.,  3  Cent.  L.  J.  430. 

'*lf  the  petitiou,  in  connection  with  the  pleadings,  does  not  show  that  tbe 
case  is  removable,  the  jurisdiction  of  the  State  court  is  not  oustcnl,  and  iu 
subsequent  proceedings,  if  it  refused  to  order  the  removal,  would  not,  it  id 
supposed,  be  void  or  erroneoas.  Gordon  v.  Longest,  16  Pet.  97 ;  Ins.  Co,  v.  Dunn, 
19  Wall.  214;  Kanouse  v.  Martin,  14  How.  23;  8.  C,  15  id.  196;  SUoens  v. 
Phanix  Ins,  Co., 41  N.  Y.  140;  Bolden  v.  Putncm  Fire  Ins.  Co.,  46  id.  i; 
Savings  Bank  v.  Benton,  2  Mete.  240. 

'*  And  the  same  principle  would  applj,  probably,  if  no  seoarity  or  bond  what- 
ever was  offered,  and  uo  removal  ordered,  since  in  that  event  tbe  prescrilMd 
oouditious  for  the  removal  have  not  been  complied  with;  but  it  is  doubtful, 
especially  under _the  act  of  1875,  whether  ifi  belongs  to  the  State  court  to  judge 
of  the  sufficiency  of  the  surety  offered,  and  to  refuse  a  removal  because  the 
surety  or  bond  is  not  sufficient,  and  exercise  jurisdiction  subsequently  on  that 
ground  alone. 

Ill  tlie  case  of  Osgood  v.  Chicago,  etc,  R,  R.  Co.,  2  Cent.  L.  J.  275;  8.  C.  7 
Chi.  Legal  News,  241  [6  Biss.  380],  the  petition  and  bond  for  the  removal  of  the 
cause  were  filed  in  the  vacation  of  tbe  State  court  with  the  clerk,  and  it  wwa 
held  that  this,  without  any  action  of  the  court  as  to  tbe  sufficieucy  of  the  peti- 
tion or  bond,  ipso  facto,  deprived  the  State  court  of  jurisdiction— the  sufficiency 
of  these  (under  the  act  of  1875)  buiiifc  for  the  Circuit  Court.  Judge  Drummond 
says:  '  It  is  true  that  under  the  statute  the  bond  must  be  good  and  sofficient 
security;  but  it  does  not  declare  that  iit  shall  t>e  approved  by  the  judge.  It 
requires  the  State  court  to  accept  the  petition  and  bond,  and  proceed  no  fart  her 
ill  the  case.  The  fifth  section  of  the  act  of  March  3, 1875,  tends  to  confirm  thn 
view  that  the  State  court  is  not  authorized  to  make  a  judicial  iuquiiy  into  and 
decision  on  the  sufficiency  of  the  bond.  Its  determination,  however,  that  a 
sufficient  petition  is  not  sumdent,  cannot  deprive  the  Federal  court  of  Juris- 
diction; so  its  determination  that  an  itistifficient  petition  is  sufltoient,  while  it 
is  not  immaterial,  especially  if  accompanied  with  an  order  for  removal,  will 
not  conclude  that  question,  and  it  will  be  tbe  duty  of  the  Federal  court,  uo 
motion,  to  remand  the  oauae.* " 


MoDoKALD,  appellant,  t.  Thb  Matob. 

<i8K.  r. «.) 

corpgratiani — When  not  Uabie  on  cgntraets  of  'ts 
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ThoM  dealing  with  the  agents  <if  a  mnnidpal  corporation  mnit  at  their  peril 
to  it  that  euch  agents  are  acting  within  the  line  of  tMr  duty  and  la  the 
kuer  directed  by  the  charter. 
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The  diarter  of  a  city  prohibited  it  from  incurring  liability,  except  in  a  speei- 
fitKl  manner.  JTeld,  that  the  city  was  not  liable  for  material  purchased  by 
ED  officer  of  the  city  and  used  in  repairing  its  streets,'  when  the  method  of 
contracting  specified  by  the  charter  was  not  followed. 

ACTION  against  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  to  recover  the  value  of  certain  gravel  and 
stone  alleged  to  have  been  sold  and  delivered  by  plaintiff  to  defend- 
ant aiid  used  in  the  repair  of  one  of  its  streets. 

The  material  was,  as  the  evidence  tended  to  show,  furnished  by 
plaintiff  in  1869  and  1870,  at  the  request  of  the  superintendent  of 
roads,  to  whom  the  bills  were  given  and  were  certified  by  him  to 
the  street  department.  The  material  was  taken  and  used  on  the 
streets.  Further  facts  appear  in  the  opinion.  The  plaintiff  had  a 
verdict  by  the  General  Term,  reversed  the  judgment  entered 
thereon,  and  plaintiff  appealed, 

Henry  ParsoiiSy  for  appellant.  Plaintiff's  claim  was  of  such  a 
nature  as  not  to  require  a  contract  under  the  provisions  of  section 
38  of  the  charter  of  1857.  Wallace  v.  Mayor,  etc.,  2  Hilt.  440; 
Hut  son  V.  Mayor,  etc.,  5  Seld.  163;  Milwaukee  v.  Davis,  6  Wis. 
J:?;  i  Laws  of  1869,  ;^124;  1  Laws  of  1870,  883.  Plaintiff  had  a 
right  to  pmsume  that  defendant's  agent  transacted  its  business 
properly  and  under  suflBcieut  authority.  Gas  Co,  v.  San  Francisco^ 
9  Cal.  453;  BL  of  TJ,  JS.  v.  Dandridge,  12  Wheat.  70.  Defendant 
Iiaving  appropriated  the  materials  and  used  them,  in  the  absence 
of  any  contract  is  bound  to  deal  justly  and  pay  their  value.  Nel- 
^on  V.  Mayor,  etc.,  Ct.  App.,  Jany.,  1876;  Argenti  v.  San  Frafi- 
rim),  16  Cak  255;  Dillon  on  Mun.  Corp.,  §§  384-750. 

D,  J,  Dean,  for  respondent.  The  contract  being  unauthorized 
was  void,  and  defendant  may  plead  that  its  officers  exceeded  their 
powers  in  entering  into  it.  Dillon  on  Mun.  Corp.,  §§  371-373, 
.'J81;  Hodges  v.  Buffalo,  2  Den.  110;  Delafield  v.  Illinois,  2  Hill, 
159,  174;  Sups.  v.  Bates,  17  N.  Y.  242;  Chemung  Bk.  v.  Suprs.,  5 
Den.  517;  Overseers^  etc.,  v.  Overseers,  etc.,  16  N.  Y.  341 ;  Baltimore  v. 
Eschbach,  18  Md.  276,  282;  Baltimore  v.  Reynolds,  20  id.  1;  Marsh 
V.  Fulton  Co.,  10  Wall.  676;  Hague  v.  Philadelphia,  48  Penn.  St. 
527;  Head  v.  Ins.  Co.,  2  Cranch,  127;  White  v.  New  Orleans,  15 
Lh.  Ann.  667;  Dey  v.  Jersey  City,  19  N.  J.  Eq.  412;  Baltimore  r. 
Ibynolds,  20  Md.  1;  Butler  v.  Chariest  own,  7  Grav,  12;  Bladen  v. 
Vol.  XXIIL  19 
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Philadelphia,  60  Penn.  St.  464;  Bonesteel  r.  Mayor,  etc,  22  N.  Y. 
162;  Albany  v.  Cunliff,  2  id.  166;  Halstead  v.  Mayor,  3  id.  430; 
Martin  v.  Mayor,  1  Hill,  545;  Boom  v.  Utica,  2  Barb.  104;  Cornell 
V.  Ouilford,  1  Den.  510;  Appleby  v.  Mayor,  etc.,  15  How.  428; 
McSpedon  v.  Mayor,  etc,  7  Bosw.  601 ;  Brady  v.  Mayor,  etc,  2  id. 
173;  Donovan  v.  Mayor,  etc,  33  N.  Y.  291;  SVniM  v.  Mayor,  etc., 
10  id.  604. 

FoLOEB,  J.  The  plaintiff  sues  to  recover  from  the  city  the  value 
of  materials  furnished  by  him  to  certain  officials,  which  were  used 
in  the  repair  of  a  public  way.  The  amount  he  claims  is  over 
$1,600  in  the  whole.  The  materials  were  furnished  at  different 
times,  in  parcels,  each  of  which,  except  one,  was  less  in  value 
than  $250. 

He  does  not  aver,  nor  did  he  prove  in  terms  that  a  nccessi  ty  for 
the  purchase  or  use  of  the  materials  was  certified  to  by  the  head  of 
the  department  of  public  works,  or  that  the  expenditure  therefor 
was  authorized  by  the  common  council  (Laws  of  1857,  vol.  1,  p. 
886,  chap.  446,  §  38);  nor  did  he  aver  or  prove  in  terms  that  a  con- 
tract for  the  purchase  of  the  materials  was  entered  into  by  the 
appropriate  head  of  department  upon  sealed  bids  or  proposals  made 
in  compliance  with  public  notice  advertised.  Id. 

The  existence  and  stringency  of  these  statutory  provisions  are 
recognized  by  plaintiff's  counsel,  but  the  force  of  them  is  sought 
to  be  avoided.  It  is  urged  that  the  object  of  the  expenditure  w;us 
proper,  as  it  is  part  of  the  defendants'  corporate  duty  to  keep  pub- 
lic-ways in  repair;  that  the  material  was  delivered  to  the  superin- 
tendent of  roads,  an  official  of  the  defendant,  charged  with  carry- 
ing that  duty  into  practical  effect;  and  that  the  plaintiff  had  reason 
to  believe  that  the  superintendent  was  acting  within  the  line  of 
his  duties.  The  first  two  of  these  propositions  may  be  admitted ; 
the  third  may  not  be.  Doubtless,  to  the  apprehension  of  the  plain- 
tiff, the  superintendent  was  so  acting  as  to  do  work  which  it  was 
the  duty  of  the  defendant  to  cause  to  be  done.  But  we  see  notli- 
ing  in  the  case  which  brought  to  his  mind,  so  as  to  create  a  belief, 
that  there  had  been  a  contract  made  for  the  material,  as  above  indi- 
cated, or  that  the  necessity  for  the  expenditure  had  been  certified 
lo  and  authorized  as  required  by  law.  And  though  the  supenu- 
tendent  of  roads  had  certified  to  be  correct  the  WUs  for  the 
materials  rendered  by  the  plaintiff,  this  did  not  meet  the  letter  of 
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the  Statute  laws.  Such  certification  did  not  precede  the  reception 
of  the  material,  nor  was  the  certification  by  the  head  of  the 
department;  nor  was  the  taking  and  use  of  the  material,  nor  pay- 
ment for  it,  authorized  by  the  common  council.  Nor  can  it  be 
that  the  provisions  of  the  statute  are  alone  for  the  instruction  of 
the  department  and  oflScials  of  the  defendant.  They  were  a 
restraint  upon  them,  but  upon  other  persons  as  well.  They  put 
upon  all  who  would  deal  with  the  city  the  need  of  first  looking  for 
the  authority  of  the  agent  with  whom  they  bargain.  Quite  clearly 
do  they  impose  upon  the  paying  agent  of  the  defendant  a  prohibi- 
tion against  an  unauthorized  expenditure.  And  are  they  not  also 
a  restraint  upon  the  municipality  itself?  They  are  fitted  to  insure 
official  care  and  deliberation,  and  to  hold  the  agents  of  the  public 
to  personal  responsibility  for  expenditure;  and  they  are  a  limit 
njwn  the  powers  of  the  corporation,  inasmuch  as  they  prescribe  an 
exact  mode  for  the  exercise  of  the  power  of  expenditure. 

It  is  said  that  the  plaintiff  had  a  right  to  presume  that  the  agents 
of  the  defendant  transacted  their  business  properly,  and  under 
sufficient  authority.  Does  not  this  involve,  also,  that  the  plaintiff 
had  a  right  to  presume  that  it  was  the  business  of  the  superin- 
tendent of  roads  to  purchase  material  for  the  city  upon  the  credit 
of  the  city,  and  that  he  had  authority  so  to.  do  ?  This  cannot  be 
maintained.  It  is  fundamental,  that  those  seeking  to  deal  witli  a 
municipal  corporation,  through  its  officials,  must  take  great  care  to 
learn  the  nature  and  extent  of  their  power  and  authority.  Hodges 
V.  Buffalo,  2  Denio,  110 ;  cited  33  N.  Y.  293  ;  Corfiell  v.  Guilfordy 
1  Den.  510 ;  Savings  Bank  v.  Winchester,  8  Allen,  109.  The 
plaintiff  cites  United  States  Bank  v.  Dandridge,  12  Wheat.  70.  Hut 
there  it  is  said  that  if  the  charter  imposes  restrictions  they  must 
be  obeyed.  Could  the  plaintiff  presume  that  it  was  the  duty  of 
the  defendant  to  keep  the  Kingsbridge  road  in  repair  ?  No  ;  he 
must  look  to  its  charter  to  learn  of  that  duty.  The  same  instru- 
ment would  show  him  just  how  it  must  obtain  the  material  to  per- 
form that  duty.  The  Gas  Cofnpany  v.  San  FranciscOy  9  Cal.  453, 
is  also  cited.  The  real  question  there  decided  was,  that  a  city  can 
^«  held  to  have  incurred  a  liability  otherwise  than  by  ordinance. 
There  was  no  stress  in  that  case  upon  any  inhibitions  in  the  char- 
ier of  the  city.    The  result  was  arrived  at  by  a  divided  court. 

But  the  main  reliance  of  the  plaintiff  is  upon  the  proposition 
that  the  defendant,  having  appropriated  the  materials  of  the  plain- 
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tiff  and  used  them,  is  bound  to  deal  justly  and  to  pay  him  the  value 
of  them.    The  case  of  Nelson  v.  Hie  Mayovy  B3  N.  Y.  535,  is  cited. 
The  learned  judge  who  delivered  the  opinion  in  that  case  does,  in- 
deed, use  language  which  approaches  the  plaintiff's  pi-oposition  ; 
but  the  judgment  in  that  case  did  not  go  upon  the   doctrine  there 
put  forth  ;  and  when  the  opinion  is  scrutinized  it  does  not  quite 
cover  this  case.     It  is  said  :  ^*  If  it  (the  city)  obtains    property 
under  a  void  contract,  and  actually  uses  the  property,  and  collects 
the  value  of  it  from  property  otoners  by  means  of  assessments,  the 
plainest  principles  of  justice  require  that  it  should  make  compen- 
sation, for  the  value  of  such  property,  to  the  person  from  whom   it 
was  obtained."     The  words  we  have  marked  in  italics  indicate  a 
difference  between  the  two  propositions  ;  though  it  is  to  be  ad- 
mitted, not  a  great  difference  in  the  principles  upon  which   each 
rests.     The  case  in  the  California  courts  (-4r^«w/i  v.  San  Francisco, 
16  Gal.  255)  goes  upon  the  ground  set  forth  in  the  opinion  in 
Nelso7i*8  Case,  supra.     There  is,  however,  a  more  radical   differ- 
ence,   than  that  above  noted,  in  the  two  cases  cited  and  that  in 
hand.     In  those  two  cases  the  way  was  open  for  implying  r,  prom- 
ise to  pay  what  the  property  was   worth,  if  with  no  disregai-d  of 
statute  law,  such  an  implication   was  admissible ;  that  is  to  say, 
there  was  in  those  cases,  so  far  as  appears  from  the  facts,  no  express 
inhibition  upon  the  city  that  it  sliould  not  incur  a  liability  save  by 
an  express  contract.    Here  there  is  an  express  legislative  inhibition 
upon  the  city,  that  it  may  not  incur  liability  unless  by  writing  and 
by  record.     How  can  it  be  said  that  a  municipality  is  liable  upon  an 
implied  promise,  when  the  very  statute  which  continues  its  cor- 
porate life,  and  gives  it  its  powers,  and  prescribes  the  mode  of  the 
exercise  of  them,  says,  that  it  shall  not,  and  hence  cannot,  become 
liable,  save  by  express  promise  ?     Can  a  promise  bo  implied,  which 
the  statute  of  frauds  says  must  be  in  writing  to  be  valid?     How 
do  the  cases  differ  ?     The  Bank  of  the  United  States  v.  Dandridge. 
supra,  which  is  a  leading  case  upon  the  doctrine  of  the  liability 
of  a  coi*poration  aggregate,  upon  a  promise  implied,  holds,  as  we 
have  already  said,  that  if  the  charter  imposes  restrictions  upon  the 
manner  of  contracting,  they  must  be  observed.    And  the  California 
cases  above  cited  concede  the  same.     It  is  plain,  that  if  the  restric- 
tion put  upon  municipalities  by  the  legislature,  for  the  purposes 
of  reducing  and  limiting  the  incurring  of  debt  and  the  expendi- 
ture of  the  public  money,  may  be  removed,  upon  the  doctrine 
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now  contended  for,  there  is  no  legislative  remedy  for  the  evils  of 
municipal  government,  which  of  late  have  excited  so  much  atten- 
tion and  painful  forboding.  Restrictions  and  inhibition  by  statute 
are  practically  of  no  avail,  if  they  can  be  brought  to  naught  by 
the  unauthorized  action  of  every  oflBcial  of  lowest  degree,  acqui- 
esced in,  or  not  repudiated,  by  his  superiors.  Donovan  v.  The 
Mayor,  etc.,  33  X.  Y.  29 J,  seems  to  be  an  authority  in  point, 
though  the  exact  question  now  presented  was  not  considered.  And 
incidental  remarks  of  Denio,  J.,  in  Peterson  v.  The  Mayor,  17  N. 
Y.  449,  are  to  the  same  purport.  And  see  Peck  v.  Burr,  10  id. 
294.  The  views  here  set  forth  are  not  to  be  extended  beyond  the 
facts  of  the  case.  It  may  be,  that  where  a  municipality  has  come 
into  the  possession  of  the  money  or  the  property  of  a  person, 
without  his  voluntary  intentional  action  concurring  therein,  the 
law  will  fix  a  liability  and  imply  a  promise  to  repay  or  return  it. 
Thus,  money  paid  by  mistake,  money  collected  for  an  illegal  tax 
or  assessment ;  property  taken  and  used  by  an  official,  as  that  of 
the  city,  when  not  so: — in  such  cases,  it  may  be  that  the  statute 
will  not  act  as  an  inhibition.  The  statute  may  not  be  carriiMl 
farther  than  its  intention,  certainly  not  further  than  its  letter. 
Its  purpose  is  to  forbid  and  prevent  the  making  of  contracts  by 
unauthorized  official  agents,  for  supplies  for  the  use  of  the  corpora- 
tion. This  opinion  goes  no  further  than  to  hold,  that  where  a 
person  makes  a  contract  with  the  city  of  New  York  for  supplies  to 
it,  without  the  requirements  of  the  charter  being  observed,  he  may 
not  recover  the  value  thereof  upon  an  implied  liability. 
The  judgment  should  be  affirmed. 

All  ooncar. 

Judgment  affirmed* 


Pabsons  v.  Johnson,  appellant. 

f68  N.   M  .  flB.) 

SMementt  —  ^iMMt  easements  —  What  words  sufficient  to  pass  — '  'Appur- 

ten/mees.^' 

Where  the  owner  of  land  has  a  way  over  one  portion  of  it  for  the  benefit  of 
another  portion  of  it,  such  way  is  a  non-continuuuB  quasi  eaaemeut  and  will 
not  paas  on  a  sale  of  the  dominant  portion,  by  the  word  **  appurtenanoee' 
merely,  but  there  mnst  be  words  eufficient  to  create  a  new  easement. 
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The  owner  of  land,  over  which  was  a  way  for  his  convenience,  sold  the  land 
adjacent  to  the  way,  describing  it  by  precise  and  definite  boundaries,  but 
the  way  was  not  mentioned  and  there  were  no  general  words  except  the 
word  "appurtenances."  The  way  was  not  necessary  to  the  purchaser. 
Hdd,  that  the  way  was  a  non-continuous  qwui  easement  and  did  not  pass. 

ACTION  for  an  injunction.     The  opinion  states  the  case.     The 
plaintifE  had  judgment  upon  the  report  of  a  referee,  and  this 
judgment  was  affirmed  by  the  General  Term. 

W.  F,  Cogswell,  for  appellants.  The  way  claimed  by  plaintiff 
was  a  non-continuous  quasi  easement,  which  did  not  pass  by  the 
word  ^'appurtenances."  Goddard  on  Easements,  70-74,  83-86; 
Polden  V.  Bastardy  L.  R.,  Q.  B.  166  ;  Washburn  on  Easements,  39, 
40,  m.  p.;  Doddy,  Burchell,  1  H.  &  C.  113 ;  Thomson  v.  Water- 
lata,  L.  R.,  6  Eq.  36 ;  Langley  v.  Hammond^  L.  R.,  3  Exch.  161; 
Worthington  v.  Gimson,  2  E.  &  E.  618  ;  105  Eng.  C.  L.  616 ;  Rus- 
sell V.  Harford,  L.  R,  2  Eq.  Cas.  507 ;  Fetters  v.  Humphreys,  4  C. 
E.  Green  [N.  J.  Ch.],  471 ;  Lampman  v.  Milks,  21  N.  Y.  505 ; 
Pearson  v.  Spe7icer,  1  B.  &  S.  571. 

George  F,  Danforth,  for  respondent.  Plaintiff,  as  owner  of  the 
land  east  of  the  roadway,  was  entitled  to  a  right  of  way  over 
it  Huttemeier  v.  Albro,  18  N.  Y.  48  ;  Lampman  v.  Milks,  21  id. 
505 ;  Curtiss  v.  Ayrault,  47  id.  73 ;  Simmons  v.  Cloonan,  id.  3, 
9  ;  Staple  v.  Heydon,  6  Mod.  1-4 ;  3  Kent's  Com.  (2d  ed. )  420  ;  1 
Sum.  502  ;  Washburn  on  Easements,  309.  The  subsequent  assign- 
ment by  Jones  and  the  deeds  from  his  heirs  could  not  affect  plain- 
tiff's rights.     Bissell  v.  N,  Y.  0,  R,  R.  Co.,  23  N.  Y.  61. 

Earl,  J.  This  action  was  brought  for  the  purpose  of  perpetu- 
ally enjoining  defendant's  testator  from  erecting  a  wall  along  the 
east  line  of  premises  claimed  to  be  owned  by  him  and  adjoining 
the  lands  of  the  plaintiff  on  the  west.  The  plaintiff  claims  to 
have  a  right  of  way  over  the  premises  which  would  be  obstructed 
by  the  wall. 

The  right  of  way  as  claimed  is  twenty-five  feet  wide  along  the 
west  side  of  plaintiff's  land.  Prior  to  the  30th  day  of  May,  1849, 
Jones  and  Chamberlain  owned,  as  tenants  in  common,  the  lands 
at  the  time  of  the  commencement  of  this  action  owned  by  the  plain- 
tiff and  the  testator ;  and  the  strip  of  land  twenty-five  feet  wide 
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was  part  of  the  lands  thus  owned  in  common.  The  way  was  then 
need  for  the  convenience  of  the  owners  of  the  lands  in  passing  to  and 
from  certain  portions  thereof.  On  the  30th  day  of  May,  1849, 
Jones  and  Chamberlain  conveyed  to  the  Jones  Cotton  Factory  land 
bounded  on  the  east  by  the  west  line  of  the  way,  by  deed  containing 
the  following  clause  :  "  Together  with  the  right  to  use  in  com- 
mon with  Jones  and  Chamberlain,  their  heirs  and  assigns,  a  way 
to  be  laid  out  on  the  easterly  side  of  the  premises  hereby  con- 
veyed twenty-five  feet  in  width."  In  1850,  Chamberlain  commenced 
against  Jones  an  action  for  the  partition  of  the  remainder  of  the 
land  held  by  them  in  common,  and  the  land  allotted  to  Chamber- 
lain in  that  action  was  bounded  on  the  east  by  the  west  line  of  the 
way  as  now  claimed  by  the  plaintiff.  The  land  allotted  to  Jones 
was  bounded  on  the  west  by  the  same  line,  and  he  thus  became  the 
owner  in  fee  of  the  land  covered  by  the  right  of  way.  It  was  pro- 
vided in  the  judgment  of  partition  that  the  land  allotted  to  Jones 
should  be  subject  to  the  right  of  way  granted  to  the  Jones  Cotton 
mil],  and  to  a  right  of  way  for  Chamberlain,  and  that  the  way 
should  be  forever  ''  kept  open  as  a  common  way  for  the  common  use 
and  enjoyment ''  of  Jones  and  Chamberlain,  their  heirs  and  assigns. 
Subsequently  Jones  mortgaged  the  land  lying  east  of  the  way  by  a 
description  which  made  the  west  line  of  the  land  mortgaged  coin- 
cident with  the  east  line  of  the  way  ;  but  the  way  was  not  men- 
tioned as  a  boundary,  and  was  in  no  way  mentioned  in  the  mort- 
gage unless  included  in  the  word  "appurtenances,"  the  only 
general  word  used.  The  fee  of  the  twenty-five  feet  lying  west  of  the 
mortgaged  premises  remained  in  Jones.  This  mortgage  was  fore- 
closed, and  the  plaintiff's  title  is  under  the  mortgage,  and  he  has 
all  the  land  and  rights  which  the  mortgage  conveyed.  The  testa- 
tor first  obtained  title  to  the  land  on  the  west  side  of  the  way, 
with  the  right  of  way  as  previously  used  by  the  Jones  Cotton  mill,  and 
bv  Chamberlain,  and  thereafter  he  obtained  title  to  the  fee  of  the 
strip  of  land  covered  by  the  way,  and  thus  the  fee  and  the  right  of 
way  became  united  in  him. 

The  plaintiff  cannot  claim  this  as  a  way  of  necessity,  as  it  was 
simply  convenient  for  him,  and  not  necessary  for  access  to  his 
land.  The  mortgage  under  which  the  plaintiff  claims  title 
describes  the  land  conveyed  by  definite  boundaries,  and  conveys 
them  with  the  '*  appurtenances."  The  plaintiff  can,  therefore,  M 
claim  the  way  only  upon  the  ground,  either  that  it  was  an  easement       ' 
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appartcnaiit  to  the  land^  or  an  incident  to  his  land  which  passed 
to  him  by  virtue  of  the  grant  as  part  of  the  premises  granted.  It 
was  not  such  an  easement  as  would  pass  under  a  conveyance  of  the 
land  with  appurtenances.  An  easement  proper  is  a  privilege  which 
the  owner  of  one  tenement  has  a  riglit  to  enjoy  in  respect  to  that 
tenement  in  or  over  the  tenement  of  another  person.  Ooddard  on 
Eas.  2 ;  Tabor  v.  Bradley^  18  N.  Y.  109.  8uch  an  easement  one 
cannot  have  in  land  of  which  he  owns  the  fee.  At  the  time  he 
gave  the  mortgage  Jones  owned  the  fee  of  all  the  land  to  the  west 
line  of  the  way,  and  hence  owned  the  strip  of  land  covered  by  the 
way.  Hence  the  way  was  not  a  proper  easement  appurtenant  to 
his  land,  and  it  never  had  been;  but  he  had  the  right  to  use  it  as 
owner  of  tiie  fee.  It  was  a  wav  over  his  own  land,  used  bv  him 
for  his  own  convenience.  It  never  had  existed  apart  from  the 
land  as  an  easement  appurtenant  thereto.  When  there  is  such  an 
eaisement,  however,  it  piisses  in  a  conveyance  of  the  dominant 
tenement  by  the  word  "appurtenances."  Goddard  on  Eas.  71. 
But  there  are  rights  which  are  mentioneil  in  tlic  books  as  qutui 
easements:  (1)  Where  there  has  been  an  easement  pro})er  with  m 
dominant  and  servient  tenement,  and  the  ownership  of  such  tene- 
ments has  been  unified.  In  such  a  case,  when  the  ownership  is 
again  severed  by  a  conveyance  of  the  dominant  tenement,  the  way 
will  not  pass  by  the  general  word  '* appurtenances"  merely,  bnt 
there  must  be  particular  or  general  words  indicating  an  intention 
to  grant  tlie  way.  Goddard  on  Eas.  T2,  73;  Barlow  v.  Rhodes,  1  C. 
&  M.  448;  Thomson  v.  Waterhio,  Law  Rep.,  6  Eq.  Gas.  36;  Fet- 
ters V.  Hurnphre-ySy  10  N.  J.  Eq.  471.  (2)  There  are  other  q%Mst 
easements,  as  when  the  owner  of  land  has  constructed  a  way 
or  drain  over  one  portion  of  ic  for  tlie  benefit  of  another  portion, 
and  there  has  never  been  a  separate  ownership  of  a  dominant  and 
servient  tenement.  This  class  is  again  subdivided  into  those  which 
are  called  continuous,  as  a  drain  or  sewer  which  are  used  continu- 
ously without  the  intervention  of  man,  and  those  which  are  called 
non-continuous,  as  a  right  of  way  which  can  only  be  used  by  the 
intervention  of  man  repeated  at  intervals  when  user  is  desired. 
Goddard  on  Eas.  84;  Polden  v.  Baaturd.  Law  Rep.,  1  Q.  B.  156; 
Fetters  v.  Humphreys,  supra;  Lampman  v.  Milks^  21  N.  Y.  505. 
Such  continuous  quasi  easements  pass  upon  the  conveyance  of 
what  will  become  tiie  dominant  tenement  by  the  word  ** appurte- 
nances,'* and  probably  without  that  woi-d;  but  the  non-continuous 
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eaaements  will  pass  only  by  words  sufficient  to  create  a  new  ease- 
ment and  annex  it  to  the  newly  made  dominant  tenement,  and  the 
word  '' appurtenances  "  is  not  sufficient.  Goddard  on  Eas.  70-86; 
Washbume  on  Eas.  39,  40;  DoM  v.  Burchell,  1  H.  &  C.  113; 
Thomson  v.  WaierUdOy  supra  ;  Langley  v.  Banwiond,  L.  R,  3  Excb. 
161;  Worthingion  v.  Oimson,  106  E.  C.  L.  616;  Bussell  v.  Harford, 
L  R,  2  Eq.  Cas.  507 ;  Fetters  v.  Humphreys,  supra;  Tsamfmian 
¥.  Milksy  supra;  Pearson  v.  Spencery  1  Best  &  S.  571.  In  Fetters 
T.  Humphreys  the  rule  is  laid  down  as  follows:  ''  The  distinction 
between  easements  which  are  apparent  and  continuous  and  those 
which  are  not  apparent  and  non-con  tin  uous^  is  completely  estab- 
lished by  adjudicated  cases.  The  former  pass  on  the  severance  of 
the  two  tenements  as  appurtenant  without  the  use  of  the  word 
'appurtenances,'  but  the  latter  do  not  pass  unless  the  grantor  uses 
language  in  the  conveyance  sufficient  to  create  the  easement  de 
novo,'^  Here  the  easement  claimed  was  a  quasi  non-continuous 
eusemeut  which  Jones  used  over  one  portion  of  his  land  for  the 
accommodation  of  another  portion,  and  when  he  conveyed  the 
latter  portion  it  did  not  pass  as  an  easement  by  the  word  "  appurte- 
nances." 

None  of  the  authorities  cited  bv  the  learned  counsel  for  the 
plaintiff  are  in  conflict  with  these  views.  In  Staple  v.  Heydon,  1 
Mod.  4,  it  WHS  agreed  by  the  court  that  if  one  be  seized  of  Black- 
acre  and  White-acre  and  use  a  way  over  White- acre  from  Black-acre 
to  a  mill,  river,  etc.,  and  he  grant  Black-acre  to  B.  with  all  ways, 
easements,  etc.,  the  grantee  shall  have  the  same  conveniency  that 
the  grantor  had  when  he  had  Black-ucrc.  The  rule  thus  laid  down 
can  be  upheld  upon  either  of  two  theories:  1.  The  terms  of  the 
grant  specifying  "all  ways"  showed  the  intention  of  the  grantor. 
2.  There  was  no  specific  description  of  Bhick-acre.  It  was  conveyed 
by  that  name,  and  hence  Black-acre  and  all  that  belonged  to  it, 
and  was  incident  thereto,  and  used  therewith  and  essential  to  its 
use  passed  as  part  of  the  premises  granted.  Here  the  lands  gmnted 
were  described  by  definite  boundaries,  and  there  was  no  mention 
of  any  way  and  no  general  words  except  the  word  **  appurte- 
nances." 

In  United  States  v.  Apphton,  1  Sumner,  492,  the  facts  were  that 

a  block  of  buildings,  consisting  of  a  central  building  and  two 

wings,  was  erected  in   1808,  with  a  piazza  in  front  of  the  central 

buildiDg,  and  side  doors  in  the  wings  which  opened  on  and  swung 
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over  the  piazza,  the  upper  parts  of  which  were  used  as  windowa. 
The  center  building  was  occupied  by  the  United  States  as  a  custom 
house,  under  a  lease,  from  1808  to  July,  1816,  when  they  purchased 
the  same  in  fee,  and  had  since  been  in  possession.  The  wings  were 
occupied  as  stores  and  were  sold  in  1811  to  other  parties,  the  con- 
veyance to  tlie  defendant  describing  the  premises  conveyed  as  "  the 
store  with  all  the  privileges  and  appurtenances.*'  It  was  held 
that  the  purchasers  of  the  wings  were  entitled,  under  the  convey- 
ances, to  the  use  of  the  side  doors  and  windows  therein  and 
passage  therefrom  as  they  were  used  by  the  occupants  of  the  wings 
at  the  times  of  the  conveyances.  In  those  conveyances,  as  I  infer, 
there  was  no  description  of  the  premises  conveyed  by  metes  and 
bounds.  The  description  was  general,  describing  the  store  ''with 
the  privileges  and  appurtenances.'^  Under  such  a  description 
every  thing  that  belonged  to  the  store  in  the  condition  in  which  it 
was  at  the  time  of  the  conveyance  and  essential  to  its  convenient 
use,  and  actually  used  therewith,  would  pass  as  part  of  the  prem- 
ises described  and  granted  even  without  the  word  ''appurtenances.'* 
The  decision  was  based  upon  the  general  rule  of  law  that  when  a 
house  or  store  is  conveyed  by  the  owner  thereof  with  a  general 
description  describing  it  as  a  house  or  store,  every  thing  then  be- 
longing to,  and  in  use  for,  the  house  or  store  as  an  incident  or 
appurtenance,  passes  by  the  grant.  If  a  man  sells  a  mill  which  at 
the  time  has  a  particular  stream  of  water  flowing  to  it  over  land 
belonging  to  him,  the  right  to  the  water  passes  as  appurtenant 
because  it  is  part  of  the  thing  granted  under  the  description  of  the 
mill.  In  Sheppard's  Touchstone,  94,  it  is  said  that  the  grant  of 
a  messuage,  or  a  messuage  with  the  appurtenances,  will  pass  the 
dwelling-house,  barn,  adjoining  buildings,  orchard,  curtilage  and 
garden.  In  Comyn's  Digest,  title  "  Grant"  (C.  E.),  it  is  said  "by 
the  grant  of  a  messuage  or  house,  the  garden,  orchard  or  curtilage 
pass."  The  cases  here  mentioned  have  reference  to  a  conveyance 
with  ageneml  description,  describing  the  premises  as  a  messuage  or 
a  house.  But  if  the  conveyance  in  such  cases  be  by  metes  and 
bounds,  no  land  except  what  is  inclosed  within  the  metes  and 
bounds  is  conveyed. 

In  Whitney  v.  Olney,  3  Mas.  G.  280,  it  was  held  that  a  de- 
vise of  a  mill,  with  appurtenances,  conveyed  not  the  buildings 
merely,  but  the  land  under  and  adjoining  which  is  necessary  txi 
the  use  and  actually  used  with  it.     In  Doe  v.  Collins,  2  T.  R  498, 
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by  a  derise  in  the  following  words,  **to  Hannah  Clemens,  I  give 
the  house  I  live  in  and  garden,"  certain  stables  and  a  coal  pen, 
occupied  by  the  testator,  were  lield  to  pass,  together  with  the  house. 
In  Press  v.  Parker,  2  Bing.  456,  under  a  devise  to  R.  P.,  **  of  all 
my  freehold  messuage,  wherein  he  now  lives,"  and  to  A.  P.  of  ^*all 
my  freehold  messuages  now  in  the  occupancy  of  E."  a  coal  cellar 
within  the  boundary  of  the  messuages  in  the  occupation  of  E., 
which  had  always  been  used,  and  was  at  the  time  of  the  making  of 
the  will  enjoyed  with  the  premises  in  which  R.  P.  lived,  passed  to 
R.  P.  In  all  such  cases  the  question  is  parcel  or  no  parcel  of  the 
premises,  and  the  lands  occupied  with  the  house,  or  principal  ten- 
ement mentioned  pass,  not  as  appurtenant,  but  as  parcel  of  the 
devised  or  conveyed  premises.  To  the  same  class  of  cases  belong- 
ing Riddle  v.  Littlefieldy  53  N.  H.  50»3 ;  Blaine^s  Lessee  v.  Cham- 
bers^ 1  Serg.  &  Rawle,  169  ;  Comstock  v.  Johnson,  46  N.  Y.  615  ; 
Voorhees  v.  Burchard,  55  id.  y8.  The  case  of  United  States 
V.  Appleton  belongs  to  this  class  of  cases,  and  hence  is  not  in  con- 
flict with  any  views  herein  expressed.  It  is  said  in  some  of  the 
cases,  in  general  language,  thac  upon  a  conveyance  of  laud  whatever 
is  in  use  for  it  as  an  incident  or  appurtenance,  passes  with  it.  The 
rule  as  thus  announced  was  sufficiently  correct  in  most  of  the  cases 
in  which  it  was  laid  down,  but  as  a  general  rule  is  far  from  being 
correct,  as  will  be  seen  by  the  illustrations  furnished  by  the  numer- 
ous cases  cited. 

Plaintiff's  counsel  laid  much  stress  upon  the  case  of  Huttemeier 
V.  Alhro,  18  N.  Y.  48,  as  an  authority  in  favor  of  his  contention. 
There  the  land  for  which  an  easement  in  an  alley-way  was  claimed 
was  in  the  deed  of  conveyance  described  as  bounded  on  and  along 
the  alleyway  then  owned  by  the  grantoi*s,  and  it  was  held  that  an 
easement  in  the  alleyway  was  conveyed.  That  case  furnishes  no 
authority  for  the  plaintiff  in  this.  Here  no  mention  was  made  in 
the  Jones  mortgage  of  the  way.  That  case  was  decided  upon  the 
well-settled  rule,  that  a  reference  to  a  way  owned  by  the  grantor  as 
a  boundary  gives  a  right  of  way  therein.  Smyles  v.  Hastings,  22 
X.  T.  217;  Washburn  on  Easement  [marg.],  170. 

It  18  clear,  thereiore,  that  this  way  did  not  pass  under  the  mort- 
gage as  an  easement  in  any  way  appurtenant  to  the  laud  granted. 
It  is  equally  clear  that  it  did  not  pass  as  an  incident  of  the  prem- 
ises granted,  and  as  parcel  thereof  within  the  class  of  cases  above 
cited.    These  lands  were  conveyed  by  precise  bounds,  and  henoe 
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what  is  not  included  is  supposed  to  be  ezclnded.  It  was  decided 
in  Grant  v.  Chase,  17  Mass.  443^  that  where  there  was  a  conreyance 
of  a  specific  parcel  of  land  carved  out  of  a  larger  one  held  by  the 
grantor  and  described  by  metes  and  bounds  only^  nothing  wonld 
pass  as  parcel  of  the  granted  premises  which  was  matter  of  ease 
and  convenience  only,  except  what  is  included  within  the  bounda- 
ries expressed  in  the  deed  ;  and  the  same  rule  is  laid  down  in 
Washburn  on  Easement  (marg.  26).  I  have  found  no  authority  in 
conflict  with  the  rule  as  thus  laid  down. 

These  views  lead  to  a  conclusion  which  may  possibly  work  hard- 
ship  in  this  case.     But  the  rule  of  construction  adopted  is  too  well 
established  to  be  disregarded.    It  is  safer  to  follow  than  to  depart 
from  it.     It  is  a  rule  which  confines  the  construction  of  convey- 
ances generally  to  the  language  contained  in  them,  without  seeking 
for  the  intention  of  the  parties  in  the  uncertain  light  of  facts  sought 
elsewhere.    In  this  case,  if  we  were  to  speculate  as  to  the  intention 
of  the  grantor   when  he  executed  the  mortgage,  it  is  by  no  means 
certain  that  we  could  conclude  that  he  intended  to  convey  the 
right  of  way.     If  he  had  so  intended,  why  did  he  not  mention  it 
as  he   did   the  water  privileges  ?    Why  did  he  not  bound  the 
land  conveyed  on  the  way  ?    Why  did  he,  by  careful  measurement, 
exclude  the  land  over  which  the  way  passed  from  the  conveyance  ? 
It  may  well  be  that  he  did  not  intend  to  convey  the  way  as  it  was 
only  a  way  of  convenience,  and  access  to  the  land  conveyed   could 
be  had  in  another  direction.  These  remarks  are  made  only  to  show 
how  idle  it  is  to  speculate  in  such  a  case  as  to  what  the  grantor 
intended,  and  how  much  better  it  is  to  apply  settled  rules  of  con- 
struction to  the  language  and  terms  of  the  deed  when  applied  to 
the  subject-matter. 

The  testator,  therefore,  having  become  owner  of  both  the  domi- 
nant and  servient  tenements,  had  the  right  to  close  up  the  way. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur  except  FoLOBB,  J.,  not  voting ;  Bapallo  and  Mil* 
LSB,  JJ.,  absent 

Jmigmmt 
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Smith,  appellant,  v.  Kidd. 

*W  N.  Y.  1300 
Aff$neg  —  AutfiorUy  of  agent  to  collect  debts  due  principal  —  RcUiflcation 

Ptyment  of  money  due  on  written  secaritj,  to  an  agent  who  has  not  either 
poaBesaion  of  the  security  or  express  authority  to  receive  such  monuy,  is  not 
good,  and  the  principal  may  compel  the  debtor  to  pay  it  again. 

The  facts  tiiat  a  loan  is  made  through  the  agent,  and  that  lie  lias  collected  the 
interest,  and  that  he  has,  in  special  cases,  been  authorized  to  collect  the 
priadpal  of  particular  mortgages,  are  not  evidence  of  general  authority  to 
collect  moneys  due  his  principal ,  and  one  who  pays  to  him  the  amount  of 
mortgage,  without  his  having  the  mortgage  iu  his  possession,  does  so  at  his 
own  risk. 

Even  though  an  agent  has  authority  to  receive  payment  of  an  obligation,  this 
does  not  authorize  him  to  receive  payment  before  it  is  due. 

When  a  principal  took  security  from  an  agent  for  the  ])ayment  of  moneys 
which  he  had  previously  and  without  authority  collected  from  debtors  of 
the  principal,  and  wrongfully  appropriated  to  his  own  UKe.  held,  that  this 
would  not  amount  to  a  ratification  of  payments  made  to  the  agent  where 
the  principal  had  not  full  knowledge  of  all  the  material  tacts  when  the 
security  was  taken. 

4  CTIONS  to  foreclose  mortgages.  The  opinion  states  the  case. 
A  A  judgment  was  entered  for  the  defendants  upon  the  report 
uf  a  referee,  and  this  was  affirmed  by  the  General  Term  of  the 
Supreme  Court. 

}f.  IL  Hirschberg,  for  appellant.  George  was  at  no  time 
invested  with  authority  to  collect  the  principal  of  the  mortgages 
in  suit.  Williams  y.  Walker,  2  Sandf.  Ch.  325;  Doubleday  v.  Kres.% 
:^0  \.  Y.  410;  Wardrop  v.  Dnnlop,  3  T.  &  C.  531;  59  N.  Y.  634. 
Kven  if  George  had  been  authorized  to  collect  plaintiff's  bonds  and 
mortgages,  he  had  no  power  to  collect  them  before  tliey  were  due. 
Doubleday  v.  Kre»Sy  50  N.  Y.  410;  Fellows  v.  Northrup,  39  id.  121, 
U'2;  2  Greenl.  £v.,  §  fi5.  There  was  no  ratification  by  plaintiff. 
ComL  Bk.  Y.  Warren,  15  N.  Y.  577;  2  Kent's  Com.  614,  note  2; 
Story  on  Agency,  §  251  a;  Oarvey  v.  Jarvis,  46  N.  Y.  313  ;  Nixon 
y.  Palmer,  4.  Seld.  398;  Seymour  v.  Wyckoff,  6  id.  213;  Smith  t. 
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Tra^cy,  36  N.  Y.  79,  83 ;  Baldwin  v.  BurrowSy  47  id.  212 ;  Howell 
V.  Christy y  3  Lans.  238 ;  Brass  v.  Worth,  40  Barb.  648 ;  Owings  v. 
Hull,  9  Pet.  629.  Defendant  was  guilty  of  negligence  and  bad 
faith  in  making  the  payments  without  the  production  of  the  bonds 
and  mortgages.  Brown  y.  Blydenburgh,  7  N.  Y.  141;  KeUogg  v. 
Smithy  26  id,  18 ;  Purdy  v.  Huntington^  42  id.  339. 

C.  F.  Brown,  for  respondent.  G-eorge  was  authorized  by  plain- 
tiff to  receive  payment  of  the  mortgages  in  question.  Olcott  t. 
Tioga  R.  R.  Co.,  27  N.  Y.  646,  661 ;  Wardrop  v.  Duniopy  1  Hun, 
326;  69  N.  Y.  634;  Story  on  Agency,  §§  126,  254;  Medbury  t.  N. 
Y.  a7id  E.  R,  R.  Co.,  26  Barb.  664 ;  Kelly  v.  Fall  Brook  Coal  Co., 
4  Hun,  261;  Cushman  y.  Lockery  2  Mass.  106;  1  Liyermore  on 
Agency,  47,  48. 

Rapallo,  J.  The  judge  before  whom  these  actions  were  tried 
has  found  as  facts  that  the  mortgages  sought  to  be  foreclosed  were, 
in  March  and  April,  1867,  paid  by  John  McKinney,  the  owner  of 
the  mortgaged  premises,  to  Thomas  George,  as  the  agent  and  attor- 
ney of  the  plaintiff,  and  that  said  George  was  at  the  time  duly 
authorized  by  the  plaintiff  to  receive  the  same. 

The  conclusion  that  George  was,  at  the  time  of  the  payments  in 
question,  authorized  by  the  plaintiff  to  receive  the  same,  is  based 
upon  a  preceding  finding  that  at  the  time  the  mortgage  to  the 
plaintiff  of  $2,400  was  executed  (March  31,  1866),  and  previous 
thereto,  and  from  that  time  till  March,  1874,  the  said  George  was, 
had  been,  and  continued  to  be  the  general  agent  and  attorney  of 
the  plaintiff  in  the  matter  of  the  investing,  managing,  collecting 
and  receiving  both  principal  and  interest  moneys  belonging  to  the 
plaintiff  as  executrix. 

The  judge  further  found  that  in  the  spring  of  1874  said  George 
absconded.  That  shortly  before  absconding  he  gave  to  the  plaintiff 
a  list  of  tlie  mortgages  belonging  to  her  which  he  had  not  collected, 
and  informed  her  that  the  rest  had  been  collected,  and  offered  to 
secure  the  plaintiff  therefor  by  transferring  to  her  certain  securities 
belonging  to  him.  That  such  securities,  or  some  of  them,  were  so 
transfen'ed  to  the  plaintiff  and  taken  and  received  by  her  upon  ac- 
count of,  and  as  security  for,  the  payment  by  George  of  the  sums 
collected  by  him  on  the  plaintiff's  bonds  and  mortgages. 

Exceptions  were  duly  taken  to  these  findings  separately ;  alao  to 
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certain  refnsals  to  find  facts,  and  also  to  rulings  upon  the  admis- 
sion and  rejection  of  evidence  upon  the  trial. 

There  was  no  direct  proof  of  authority  from  the  plaintiff  to 
Geoi-ge  to  collect  the  principal  of  the  mortgages  in  controversy,  or 
of  any  general  authority  to  collect  the  principal  of  her  mortgages. 
Such  authority  was  inferred  by  the  court  from  the  course  of  deal- 
ing between  the  plaintiff  and  George  subsequent  to  the  payment 
m  question,  and  from  her  acceptance  of  securities  from  him  in 
1874,  about  the  time  of  his  absconding.  The  effect  of  taking  these 
securities  will  be  separately  considered. 

The  defendant  called  the  plaintiff  as  a  witness,  and  proved  by 
her  that  she  was  applied  to  by  McKinney  for  a  loan,  upon  mort- 
gage, of  $2,400  in  the  latter  part  of  March,  1866;  that  she  agreed 
to  make  the  loan,  provided  the  title  was  satisfactory,  and  desig-  • 
nated  Mr.  George  as  the  lawyer  to  draw  the  papers;  that  George 
bad  never  done  business  for  her  before  that  transaction.  It  ap- 
peared that  George  had  attended  to  the  matter  of  the  probate  of 
the  will  of  the  testator,  but  this  appears  to  have  been  his  first 
iransaction  with  the  plaintiff  in  the  matter  of  loaning  money.  She 
sent  him  a  check  payable  to  his  order  for  the  $2,400,  and  after- 
ward on  his  statement  by  letter  that  there  was  a  prior  lien  upon  the 
property  for  $1,000,  she  agreed  to  take  an  assignment  of  that 
mortgage,  and  sent  him  a  check  for  the  purpose.  He  closed  the 
matter,  and  sent  her  the  bond  for  the  $2,400,  and  afterward  tlie 
mortgage  and  the  assignment  of  the  $1,000  mortgage  after  having 
procured  them  to  be  recorded,  and  she  ever  afterward  retained 
these  papers  in  her  possession  until  1874,  about  the  time  George 
absconded. 

After  taking  these  mortgages,  and  before  April  1,  1867,  the  date 
of  the  payment  of  the  principal,  George,  as  the  attorney  for  the 
plaintiff,  received  and  paid  over  to  her  six  months'  interest,  but 
the  plaintiff  testified  that  she  never  gave  him  any  general  author- 
ity to  collect  the  principal  of  her  mortgages.  She  did,  from  time 
to  time,  give  him  express  authority  to  receive  payment  of  particu- 
lar mortgages,  of  which  she  executed  satisfaction-pieces,  and  to 
reinvest  the  money,  but  none  of  these  transactions  occurred  until 
after  the  payment  now  in  question.  None  of  her  mortgages  had 
then  been  paid  off. 

George  was  the  attorney  of  McKinney  from  before  March  31, 
1866,  to  and  incliulino:  April  1,  1867.     This  fact  is  found.     On  ^ 
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the  28th  of  March,  1867,  and  while  the  papers  were  in  plaintifiTs 
possession,  McKinney  paid  to  George  $1,000,  and  took  from  him  a 
receipt,  as  follows  : 

''  Received  of  Jno.  McKinney,  one  thousand  dollars,  to  be  ap- 
plied on  mortgage  to  A.  U.  Smith,  executrix. 
''  March  28,  1867.  T.  George,  Atty.'' 

On  the  1st  of  April,  1867,  McKinney  made  further  payments  to 
George,  for  which  he  gave  a  receipt,  as  follows  : 

"  Received  April  1, 1867,  of  John  McKinney  the  amount  of  mortgage   to 
Miss  Smith.  Thokas  Gbobob." 

$1,000 
3^75 
244 


$8,519 


McKinney  at  this  time  asked  for  his  papers,  but  was  informed 
by  George  that  Miss  Smith  was  not  afc  home,  and  was  told  to  call 
in  the  next  time  and  he  could  get  them. .  McKinney  testified  that 
George  agreed  to  get  the  papers.  He  was  fully  aware  that  George 
did  not  have  them.  George  then  handed  the  money  back  to  Mc- 
Kinney and  told  him  to  take  it  to  the  Newburgh  bank  and  deposit 
it  to  his  (George's)  credit,  which  McKinney  did. 

At  the  time  of  this  payment  the  $2,400  mortgage  was  not  due, 
being  payable  April  1,  1871,  and  having  still  four  years  to  run. 
No  inquiry  appears  to  have  been  made  by  McKinney,  whether  the 
plaintiff  would  consent  to  the  mortgage  being  paid  off  before 
maturity,  nor  was  she  in  any  manner  notified  of  the  payment* 
McKinney  applied  several  times  subsequently  to  George  for  his 
papers,  but  did  not  obtain  them  ;  he  made  no  application  to  the 
plaintiff,  and  did  not  inform  plaintiff  of  the  facts  until  after  George 
had  absconded  in  1874. 

That  George,  at  the  time  of  receiving  this  money,  intended  to 
defraud  either  his  client,  McKinney,  or  the  plaintiff,  is  quite  appa- 
rent, for  he  not  only  omitted  to  inform  plaintiff  of  the  payments, 
but  on  the  following  day,  April  2d,  he  wrote  to  her  for  $3,500, 
for  which  he  sent  her  the  bond  of  one  Mr.  Laughlin,  notwith- 
standing that  he  already  had  in  his  possession  the  $3,519  reoeiyed 
from  McKinney ;  and  from  that  time,  during  a  period  of  mx  or 
seven  years,  he  regularly  paid  to  her  semi-annually,  the  interest  oa 
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the  McKinney  bonds  and  mortgages  of  $2,400  and  $1,000,  treating 
them  as  subsisting  securities,  and  she  having  them  in  her  pos- 
sesion. 

Laying  out  of  view  the  subsequent  dealings  had  by  the  plaintiff 
with  George,  in  ignorance  of  his  fraudulent  conduct,  it  is  very 
plain  that  there  is  no  evidence,  that  at  the  time  of  this  payment, 
April  1,  1867,  George  had  any  authority  to  receive  the  principal 
of  these  two  mortgages  as  her  attorney.  Had  this  controversy 
arisen  immediately  after  that  payment  it  is  clear  that  the  defend-  ' 
ant  mast  have  failed  in  his  defense.  Miss  Smith,  the  plaintiff,  was 
the  only  witness  by  whom  he  sought  to  prove  actual  a utliority.  and 
she  expressly  negatived  it.  There  was  no  evidence  of  apparent 
authority  at  that  time,  for  George  had  never  before  undertaken  to 
collect  principal.  The  fact  that  the  plaintiff,  on  the  3l8t  of  March, 
1866,  advanced  the  money  to  McKinney  through  George  was  no 
proof  of  anthority  to  him  to  collect  the  principal,  when  she  did 
not  intrust  him  with  the  custody  of  the  securities,  but  held  them 
in  her  own  poesession.  Neither  was  the  defendant  warranted  by 
the  fact  of  the  attorney  being  authorized  to  collect  the  interest,  in 
inferring  that  he  was  also  authorized  to  receive  the  principal. 
Such  authority,  in  the  absence  of  direct  proof,  may,  in  some  cases, 
be  inferred  from  the  attorney  having  possession  of  the  bond  and 
mortage,  but  in  such  cases  it  is  incumbent  upon  the  debtor  who 
makes  payments  to  the  attorney,  to  show  that  the  securities  were 
in  his  possession  on  each  occasion  when  the  payments  were  made, 
for  the  withdrawal  of  the  securities  would  be  a  revocation  of  the 
authority.  Williams  v.  Walker,  2  Sandf.  Ch.  325,  and  cases 
cited ;  DoftbUday  v.  Kress,  50  N.  Y.  410;  S.  C,  10  Am.  Rep.  502. 

The  finding  that  George  was  the  general  agent  of  the  plaintiff  in 
the  matter  of  collecting  both  principal  and  interest  prior  to,  and  at 
the  time  of,  the  payment  in  question,  therefore,  depends  wholly 
for  ite  support  upon  the  subsequent  transactions,  from  which  a 
general  agency  is  sought  to  be  implied  retroactively.  These  trans- 
actions consisted  in  the  receipt  by  George  of  the  interest  on  plain- 
tiff*s  bonds  and  mortgages  and  his  payment  over  of  such  intcrcs*; 
TO  the  plaintiff,  while  she  rettiined  possession  of  the  securities. 
That  authority  to  collect  interest  in  such  cases  does  not  afford 
ground  for  inferring  anthority  to  collect  principal,  where  the  agent 
or  attorney  is  not  intrusted  with  the  possession  of  the  securities, 
was  expressly  adjudicated  in  Williafus  v.  Walker,  2  Sandf.  Ch.  325. 
Vol.  XXIII.-21 
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That  decisiou  is  abundantly  sustained  by  authority,  and  has  fre- 
quently been  cited  with  approval.  It  appears  from  the  cori*e- 
spondenee  put  in  evidence  that  it  was  the  regular  pi-actice  of  (Jeorge, 
whenever  he  made  a  loan^  to  send  to  the  plaintiff  for  the  money, 
and  when  the  transaction  was  consummated,  to  send  her  the  bond 
and  policy  of  insurance,  and  the  mortgage  when  recorded.  The 
only  instances  in  which  he  appears  to  have  collected  principal  with 
her  knowledge  or  sanction,  occurred  in  1869,  1870  and  1871,  when 
it  appears  from  written  statements  rendered  by  him  to  plaintiff 
that  he  received  the  principal  of  certain  mortgages  and  reinvested 
the  proceeds  in  other  mortgages,  and  in  1873  she  sent  him  a  mort- 
gage for  collection.  These  transactions  having  occurred  long  after 
the  payment  made  by  McKinuey  are  not  evidence  of  apparent 
authority  on  which  he  was  authorized  to  rely,  but  are  only  availa- 
ble, if  at  all,  as  evidence  of  actual  authority,  and  their  force  in  this 
respect  depends  upon  the  circumstances  under  which  the  payments 
were  made.  If,  in  these  instances,  the  plaintiff  placed  the  secur' 
ties  in  his  possession,  or  delivered  satisfaction-pieces  to  him  prior 
to  his  receiving  the  money,  or  otherwise  expressly  empowered  him 
to  collect  the  principal,  they  would  afford  no  evidence  of  an  actual 
general  authority  to  collect  mortgages  not  placed  in  his  hands,  or 
which  he  was  not  otherwise  expressly  authorized  to  collect,  the 
question  being  one  of  actual  authority  and  not  apparent  authority, 
by  which  the  defendant's  course  was  influenced.  There  is  no  evi- 
dence that  George  was  not  intrusted  with  the  possession  of  the 
mortgages  thus  collected,  or  of  satisfaction-pieces  thereof,  nor  any 
evidence  of  the  circumstances,  except  the  testimony  of  the  plain- 
tiff herself,  who  testified  that  she  never  verbally  or  in  writing  gave 
to  George  any  express  authority  to  collect  the  principal  of  her 
mortgages  generally,  or  at  any  time  gave  him  authority  to  collect 
money  for  her  generally.  That  mortgages  were  never  paid  to  him, 
to  her  knowledge,  by  any  person  without  her  express  authority  and 
consent,  and  that  the  mortgages  paid  by  her  authority  were  satis- 
fied of  record  by  satisfaction-pieces  signed  by  her  for  that  specific 
purpose.    This  evidence  was  uncontroverted. 

It  is  very  questionable  whether  evidence  that  in  1869  and  subse- 
quently the  plaintiff  recognized  payments  to  George  of  principal  of 
mortgages  not  placed  in  his  hands  for  collection,  disconnected  with 
any  prior  acts  of  the  same  description,  was  competent  for  the  pur- 
pose of  establishing  an  actual  authority  to  make  similar  oollection?« 
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in  1867.  The  defendant's  counsel  rely  upon  the  case  of  Olcoti  v. 
The  Tioga  Railroad  Company,  27  N.  Y.  546,  as  an  authority  for 
the  admission  of  such  evidence;  but  that  was  a  different  case.  The 
question  was  as  to  the  authority  of  the  president  of  a  railroad  com- 
pany to  sign  obligations  for  the  price  of  locomotives  furnished  to 
the  road.  The  evidence  was,  that  during  a  period  of  three  years, 
the  pi-esident  had  been  allowed  to  purchase  locomotives  and  give 
bills  for  them,  and  he  afterward  rendered  accounts  to  the  board  of 
directors  embracing  payments  of  these  bills,  and  for  several  years 
they  did  not  question  these  accounts.  The  admission  of  evidence 
of  the  ratification  of  such  of  the  payments  as  were  made  subse- 
quently to  the  transaction  in  dispute  was  excepted  to,  and  the 
court,  in  overruling  that  exception,  say  the  proof  related  to  a  con- 
tinuous series  of  acts  embracing  the  time  of  the  act  in  controversy, 
and  was  all  of  it  competent  as  bearing  upon  the  authority  to  per- 
form this  act.  This  does  not  fully  sustain  the  proposition,  that  if 
the  acts  ratified  had  begun,  say  in  1869,  this  would  have  been 
evidence  that  similar  acts  done  in  1867,  and  never  ratified,  were 
authorized. 

But  there  are  settled  principles  specially  applicable  to  cases  like 
the  present,  which  render  immaterial  much  of  the  inquiry  in  rela* 
tion  to  implied  authority.  These  are  collated  in  Dunlap's  Paley  on 
Agency,  p.  274,  as  follows,  and  seem  fully  to  cover  this  branch  of 
the  case. 

If  money  be  due  on  a  written  security,  it  is  the  duty  of  the 
debtor,  if  he  pay  to  an  agent,  to  see  that  the  person  to  whom  he 
pays  it  is  in  possession  of  the  security.  For  though  the  money 
may  have  been  advanced  through  the  medium  of  the  agent,  yet,  if 
the  security  do  not  remain  in  his  possession,  a  payment  to  him 
will  not  discharge  the  debtor.  Hen7i  v.  Conisby,  1  Ch.  Cas.  93, 
note.  And  even  the  agent  being  usually  employed  in  the  receipt 
of  money,  does  not  in  this  instance  constitute  such  authority  as 
will  serve  the  debtor.  It  has  been  so  held  in  respect  to  money 
paid  upon  a  bond  to  one  who  usually  received  money  for  the  obli- 
gee, but  who  had  not  the  custody  of  the  bond  in  question  ( Gerard  y. 
Baker,  1  Ch.  Cas.  94),  and  even  where  the  obligor  had  for  several 
years  paid  the  interest  and  part  of  the  principal  to  an  agent  of  the 
lender  through  whom  the  money  had  been  borrowed,  who  had  not 
the  possession  of  the  bond,  but  had  regularly  paid  the  money  over 
to  the  obligee  except  the  last  payment,  the  obligor  was  adjudged  to        ^ 


164  NEW  YORK, 


Smith  ▼.  Kidd. 


pay  the  last  sum  over  again.  For  it  was  held,  notwithstanding 
the  hardship  of  the  case,  that  the  circumstance  of  the  aunt's  hav- 
ing before  received  the  interest  and  part  of  the  principal,  did  not 
imply  that  he  had  any  authority  to  receive  it,  but  as  long  as  he 
paid  it  over  all  was  well,  and  any  other  might  have  carried  it  to 
the  creditor  as  well  as  he.  WolstenJwlm  v.  Davies,  1  Freem.  Ch. 
289.  In  this  case,  the  master  of  the  rolls  said,  that  it  was  the 
constant  rule  of  that  court,  that  if  the  party  to  whom  the  security 
was  made,  trusted  the  security  in  the  hands  of  the  scrivener,  pay- 
ment to  the  scrivener  was  good  payment,  but  if  he  took  the  security 
into  his  own  keeping,  payment  to  the  scrivener  would  not  be  good 
payment,  unless  it  could  be  proved  that  the  scrivener  had  authority 
from  the  party  to  receive  it,  and  that  such  authority  could  not  be 
implied  from  the  fact  that  the  scrivener  had  previously  received 
[)rincii)iil  which  he  had  paid  over  to  the  obligor.  See,  also.  Story 
on  Ai^oncy,  §§  98,  104 ;  Curtis  v.  Drought,  1  MoUoy,  487. 

These  principles  were  applied  in  the  case  of  Williams  v.  Walker y 
before  cited,  and  although  payments  of  principal  had  been  made 
to  the  attorney  while  he  hud  the  bond  and  mortgage  in  his  posses- 
sion, and  these  payments  were  allowed,  subsequent  payments  made 
to  the  same  attorney  when  the  bond  and  mortgage  were  not  in  his 
possession  were  disallowed,  and  it  was  held  not  to  be  incumbent 
upon  the  credicor  to  show  notice  to  the  debtor,  of  the  withdrawal 
of  the  papers  from  the  possession  of  the  attorney,  but  that  it  was 
the  duty  of  the  party  paying,  on  each  occasion,  to  require  the  pro- 
duction of  the  bond. 

It  is  clearly  established,  that  in  the  present  case  the  securities 
were  not  confided  to  the  attorney,  but  were  in  the  plaintiff's  pos- 
session at  the  time  of  the  payment,  and  that  McKinney  paid  with- 
out requiring  their  production.  The  case  is  much  stronger  than 
any  of  those  cited,  for  it  appears  here,  that  George  was,  at  the  time, 
the  attorney  of  McKinney,  the  receipts  which  he  gave  were  not 
signed  in  the  name  of  the  plaintiff,  and  McKinney  trusted  to  the 
promise  of  George  to  get  the  papers.  And  what  was  said  in  Henn 
V.  Conisbyy  1  Ch.  Ca.  93,  is  peculiarly  applicable.  ''The  circum- 
stance of  the  creditor  keeping  the  security  is  conclusive.  No  man 
would  pay  the  money  due  on  a  mortgage  or  bond  without  having 
the  security  given  up.  The  debtor's  payment  to  the  scrivener  with- 
out taking  up  his  security  was  an  evidence  that  he  trusted  the 
scrivener  more  than  the  creditor  did,  who  always  kept  the  securitv.** 
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Any  other  principle  would  be  dniigeroiis  in  the  extreme.  If  the 
fact,  that  a  capitalist  makes  investments  on  bond  and  mortgage 
through  an  attorney,  and  employs  him  to  collect  the  interest,  and 
in  special  cases  authorizes  him  to  collect  the  principal  of  particular 
mortgages,  is  sufficient  to  warrant  a  finding  of  a  general  authority 
to  collect  the  principal  of  all  the  mortgages  of  the  client,  notwith- 
standing that  the  client  takes  the  precaution  to  retain  his  securi- 
ties in  his  own  possession,  no  investor  would  be  safe.  Therefore, 
tiie  nile  has,  in  the  adjudicated  cases,  been  strictly  adhered  to, 
that  the  possession  of  the  securities  by  the  attorney  is  the  indis- 
pensable evidence  of  his  authority  to  collect  the  principal  (1  Mol- 
lo\%  487),  and  that  whoever  pays  him  without  that  evidence  does 
so  at  his  own  risk,  unless  he  can  prove  express  authority  aliunde. 
and  that  the  fact  that  the  agent  has,  on  other  occasions,  received 
principal  which  he  has  paid  over  to  his  client  is  not,  in  this  instance, 
proof  of  such  authority. 

In  regard  to  the  $2,400  mortgage,  this  case  presents  the  furtlier 
feature,  that  at  the  time  of  the  payment  the  mortgage  had  still  four 
years  to  run.  No  authority  to  change  the  terms  of  the  contract  can 
be  implied  from  the  fact  that  it  was  originally  made  through  the  at- 
torney, and  there  is  no  evidence  in  this  case  of  any  such  authority. 
Even  though  an  agent  have  authority  to  receive  payment  of  an  obliga- 
tion, this  does  not  authorize  him  to  receive  it  before  it  is  due.  Cmnp- 
hell  v.  HasseL  1  Stark.  186  ;  Farnther  v.  Gaitskell  13  East,  437, 
4.38;  Story  on  Agency,  §  98;  50  N.  Y.  415;  39  id.  121,  122:  2 
Green  I.  Ev.,  §  66. 

For  all  these  reasons  we  are  of  opinion  that  the  finding  that 
George  had  authority  to  receive  the  principal  of  the  mortgages  can- 
not be  sustained,  and  that  unless  a  ratification  of  the  payment  can 
be  made  out  the  defense  must  fail. 

The  first  element  necessary  to  render  a  ratification  effectual  is, 
that  it  be  made  with  a  full  knowledge  of  all  the  material  facts. 
Owings  V.  Hull,  9  Peters,  629  ;  Baldwin  v.  Burrows,  47  N.  Y.  212, 
and  cases  cited.  The  plaintiff,  at  the  time  of  receiving  the  securi- 
ties proposed  to  be  transferred  to  her  by  George's  letter  of  March 
13,  1874,  appears  to  have  had  very  little  knowledge  of  the  transac- 
tions which  she  is  alleged  to  have  ratified.  The  judge  has  found 
that  she  knew  the  fact  that  the  McKinney  mortgages  had  been 
paid,  and  there  is  some  evidence  to  support  that  finding.  But 
there  is  no  evidence  tliat  she  knew  when  the  mortgages  were  paid  m 
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— that  it  was  the  first  payment  of  principal  made  to  George — that 
the  mortgages  were  paid  before  she  had  ever  authorized  George  to 
receive  the  principal  of  any  of  her  mortgages,  and  before  any  thing 
had  occurred,  from  which  it  could  be  pretended  that  there  was  any 
appearance  of  authority  to  receive  the  principal  of  her  mortgages  ; 
—that  George  was  at  the  time  the  attorney  of  McKinney ; — that 
the  receipts  had  not  been  given  in  her  name — and  as  to  the  $^,400, 
tlie  decisive  fact,  that  it  had  been  paid  four  years  before  it  became 
due.  She  seems  to  have  been  ignorant' of  these  material  facts,  the 
knowledge  of  which  might,  and  it  may  be  presumed  would,  have 
prevented  her  even  from  apprehending  that  she  was  boand  by  the 
payment.  If  made  under  the  erroneous  impression  that  she  was 
bound,  produced  by  the  ignorance  of  these  facts,  her  ratification,  if 
she  made  one,  would  have  no  effect.  It  does  not  appear  that  the 
conduct  of  McKinney  was  in  any  manner  influenced  by  her  receiving 
the  securities  from  George.  There  can  be  no  pretense  of  estoppel, 
and  the  fact  is  found  that  the  supposed  securities  proved  wholly 
worthless.  Furthermore  she  testified  that  at  the  time  George  pro- 
posed to  transfer  these  securities  to  her  she  had  no  knowledge  of 
the  extent  of  her  probable  losses  by  reason  of  her  transactions  with 
him,  and  when  asked  whether  she  knew  why  she  might  be  subject 
to  losd  by  reason  of  them,  the  testimony  was  excluded  and  exception 
taken.  The  only  evidence  in  the  case,  to  show  for  what  these  se- 
curities were  taken,  and  upon  which  the  judge  has  found  that  they 
were  taken  to  secure  her  for  the  moneys  which  he  had  collected 
on  these  mortgages,  is  the  letter  of  George,  in  which  he  states  that 
the  mortgages  not  therein  named  as  untouched  had  been  paid,  and 
offers  to  transfer  to  her  these  securities,  and  the  testimony  of  Mr. 
Scott,  who  as  attorney  for  the  plaintiff  procured  the  transfers. 
The  transfers  are  not  printed  in  the  case,  and  it  does  not  apj)ear 
that  they  showed  for  what  purpose  they  were  given.  The  letter 
may  be  construed  as  proposing  to  secure  the  plaintiff  for  the  mon- 
eys collected  on  her  mortgages,  but  the  evidence  does  not  show  au 
acceptanbe  of  that  proposition.  It  appears  that  the  plaintiff  nad 
other  claims  against  George,  and  her  attorney,  Mr.  Scott,  the  only 
witness  who  testifies  upon  the  subject,  states  that  the  transfers  from 
George  were  obtained  by  hini  and  were  taken  as  security  to  i\w 
plaintiff,  for  mortgages  which  he  had  passed  over  to  her,  reprej^ent- 
ing  them  to  be  good,  which. were  worthless.  This  testimony  is  not 
controverted.     The  plaintiff  liad  testified  that  she  had  taken  out  a 
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few  of  her  mortgages  on  learning  of  George's  dishonesty  and  had 
them  examined,  and  ascertained  that  three  of  them  were  fraudu- 
lent papers  entirely.  The  defendant's  counsel  objected  to  evidence 
of  the  nature  of  the  securities  and  mbved  to  strike  out  this  testi- 
mony. The  motion  was  granted  and  exception  taken.  Mr.  Scott 
testified  to  various  frandulent  transactions  of  George,  other  tlnm 
receiving  payments  for  the  plaintiff  under  an  assumption  of  au- 
thority from  her  ;  from  which  other  fraudulent  transactions  the 
plaintiff  had  sustained  a  heavy  loss.  We  think  that  a  finding  of 
ratification  could  not  be  sustained.  The  judge  has  not  found  a 
ratification,  but  it  is  claimed  that  the  receipt  of  tliese  securities 
from  George  is  evidence  from  which  original  authority  can  be  in- 
ferred. The  same  reasons  which  show  that  their  receipt  did  not 
amount  to  a  ratification  show  that  it  is  not  evidence  of  original 
authority.  If  received  in  ignorance  of  the  facts,  or  for  some  other 
purpose  than  as  security  for  the  proceeds  of  these  mortgages,  the 
receipt  of  them  imports  no  admission  that  the  collections  were  au- 
thorized. 

The  plaintiff  seems  to  be  entirely  free  from  fault.  She  took  her 
bouds  and  mortgages  into  her  own  custody  and  retained  them,  and 
had  a  right  to  rely  upon  the  rule  of  law,  that  although  she 
might  allow  her  attorney  to  collect  the  interest,  he  would  have  no 
power  to  collect  the  principal  without  special  authority,  so  lopg  as 
she  did  not  intrust  him  with  che  papers.  McKinney  seems  to  liave 
confided  in  George,  who  was  also  his  attorney,  and  to  have  been 
willing  to  place  the  money  in  his  hands,  trusting  to  his  promise  to 
get  the  papers ;  and  without  inquiry  into  his  authority,  or  any 
ostensible  authority,  seems  to  have  reposed  for  years  upon  the  prom- 
ise of  George,  without  inquiring  wliether  the  papers  had  been  ob- 
tained or  the  mortgages  satisfied,  or  calling  upon  the  plaintiff  to 
satisfy  them.  One  of  the  parties  must  suffer  from  the  fraud  of 
George,  and  we  think,  that  on  the  facts  now  before  us,  the  loss  has 
resulted  from  the  negligence  of  McKinney,  or  from  his  confidence 
in  George,  and  not  from  any  appearance  of  authority  conferred 
upon  him  by  the  plaintiff,  by  which  the  defendant  was  misled. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
cc^ts  to  abide  the  event. 

All  concur  except  Church,  C.  J.,  dissenting. 

Judgment  reversed* 
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DoLAX^  appellant,  v.  The  Matob, 

(68  N.  Y.  274.) 
OjfUer  —  De  jure  officer  cannot  recover  salary  paid  de  facto  officer. 

Payment  of  the  salary  of  an  office  to  9^  de  facto  public  officer,  made  while  he  is 
in  poBsession,  is  a  good  defense  to  an  action  brought  by  the  dejure  officer  ui 
recover  the  same  salary  after  he  has  acquired  or  regained  possession. 

Plaintiff  was  appointed  to  a  municipal  office  and  entered  upon  the  discharge  of 
his  duties.  Afterward  K.  was  appointed  to  the  same  office,  and  he  excluded 
plaintiff  therefrom  and  discharged  its  duties  until  he  was  himself  removed 
by  a  judgment  of  ouster,  and  plaintiff  restored.  TIia  salary  of  the  office 
was  by  statute  made  payable  monthly,  and  during  the  time  of  plaintiff'? 
exclusion,  had  been  paid  to  K.  Held,  that  plaintiff  could  not  compel  the 
dty  to  again  pay  the  salary  for  the  same  period.* 

A  dejure  officer  may  recover  so  much  of  the  salary  of  the  office  for  the  time 
during  which  it  has  been  filled  by  a  de  facto  officer,  as  has  not  been  paid  to 
such  officer. 

ACTION  against  the  mayor,  aldermen,  etc.,  of  the  city  of  New 
York,  for  money  claimed    to  be  due  from  the   city  to  the 
plaintiff  for  salary.     The  plaintiff  ha<l  a  judgment  which  was  af- 
firmed by  the  General  Term. 
The  opinion  states  the  case. 

Nehon  J.  WiUerbury,  for  plaintiff.  A  dejure  oflBcer  has  the  sole 
right  to  the  salary  of  his  office,  and  may  recover  the  same  from 
the  public  treasury,  although  it  has  been  paid  to  an  intruder. 
People  V.  Nostrand,  4G  N.  ¥.375,  382;  People  v.  Tieinan,  8  Abb.  Pr. 
359,  361;  yfayor  v.  Flagg,  C  id.  206,  302;  Carroll  v.  Siedeyithaler,  37 
Cal.  193;  Pearce  v.  Hawkins,  2  Swan,  87;  Patterson  v.  Miller,  2 
Mete.  (Ky.)493;  Riddle  \. County  of  Bedford,  7  S.  &  R.  392;  Rounds 
V.  Ba?igor,  46  Me.  541;  People  v.  Hopson,  1  Den.  574;  Chreen  v. 
Burke,  23  Wend.  490;  Conner  v.  Mayor,  etc,  1  Seld.  285;  People 
V.  Brennan.  30  How.  Pr.  417;  45  Barb.  457;  1  Abb.  (K  S.)  184; 
Smith  V.  Mayor,  etc.,  37  N.  Y.  518;  Mc  Veany  v.  Mayor,  etc,  1  Hun, 


*  See,  also,  Anditor  v.  Benoit,  4  Am.  Rep.  382.  One  wrougf ally  kept  out  of 
office  may  recover  of  the  wroiig^doer  the  whole  official  salary.  People  v.  MiUer 
(B  id.  131 ;  hut  see  Mayfield  v.  Moore,  5  id.  62. 
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35.  An  ofiScer  dB  facto  who  hiis  received  the  salary  of  an  office  is 
liable  to  the  officer  dejure  in  an  action  to  recover  the  same. 
Glascock  V.  Lyons^  20  Ind.  1.  The  unpaid  salary  of  an  office  is  as 
much  property  as  any  other  credit.  People  v.  Warner,  7  Hill,  81; 
2  Den.  212;  Cornier  v.  Mayor,  1  Seld.  285;  Smith  v.  Mayor,  37  N.  Y. 
518;  U.  S.  V.  Addison,  22  How.  (U.  S.)  174 ;  C  Wall.  291.  Payment  to 
anotlier,  even  if  lie  were  a  de  facto  officer,  is  no  defense  to  an  ac- 
tion by  the  officer  dejure  for  his  salary.  People  v.  Colli uh,  7 
Johns.  549;  Hall  v.  Luther,  13  Wend.  491;  Mayor  v.  Flagg,  C  Abb. 
Pr.  29(5,  303;  Dorsey  v.  Smyth,  28  Cal.  21;  Stratton  v.  Oulton,  id. 
44;  Suprs,  v.  Benoii,  20  Mich.  176;  Stadler  v.  City  of  Detroit,  13 
id.  346;  Allen  v.  McKeen,  1  Sumn.  276. 

/>.  J.  Dean,  for  defendant.  In  order  to  entitle  plaintiff  to  re- 
cover from  the  public  treasury  the  salary  claimed,  he  must. show 
that  he  was  entitled  to  the  office  and  actually  occupied  it  during  . 
the  period  for  which  he  claims  salary.  People  v.  Nostraiul,  40  N. 
Y.  375;  Dart,  Col\.  Woodward,  4  Wheat.  627;  People  v.  Warner,  7 
Hill,  81;  2  Den.  272;  Mc  Veany  v.  Mayor,  1  Hun,  35;  Smith  v.  Mayors 
37  N.  Y.  518;  1  Daiy,  219;  Sigur  v.  Crenshaw,  10  La.  Ann.  298; 
Petit  v.  Rousseau,  15  id.  239;  Benoit  y.  Auditors,  etc,  20  Mich.  170; 
4  Ops.  Attorney-General,  123.  The  wrong-doer  who  has  excluded 
the  dejure  officer  is  liable  to  compensate  him  for  the  injury  sus- 
tained thereby.     Glascock  v.  Lyon,  20  Ind.  1. 

Andbews,  J.  The  plaintiff  on  the  24th  of  May,  1872,  was  duly 
appointed  assistant  clerk  of  the  District  Court  for  the  sixth  judicial 
<listrict  in  the  city  of  New  York,  by  the  justice  of  that  district, 
pnrsaant  to  the  provisions  of  chapter  438  of  the  Laws  of  1872. 

He  thereupon  duly  qualified  and  took  possession  of  the  office, 
and  held  it  until  the  1st  of  January,  1873,  on  which  day  one  Keat- 
ing, claiming  the  office  by  virtue  of  an  appointment  made  by  the 
justice  on  the  31st  of  December,  1872,  cncered  upon  and  continued 
ro  occupy  the  office  until  March  1,  1874,  and  excluded  the  plaintiff 
therefrom.  On  that  day  the  plaintiff  again  came  into  possession 
of  the  office  by  virtue  of  a  judgment  of  ouster  obtained  by  him 
against  Keating  in  an  action  of  quo  warranto.  The  judgment  in 
that  action  proceeded  upon  the  ground  that  by  the  true  construc- 
tion of  the  act  of  1872  assistant  clerks  were  entitled  to  hold  their 
offices  for  a  fixed  term,  and  weno  not  removable  at  the  pleasure  of  ^ 

Vc»L.  XXIII. -22 


170  NEW  YORK, 


Dolan  V.  The  Mayor. 


the  justices,  and  that  the  plaintiff's  term  of  office  had  not  expired 
at  the  time  of  Keating's  appointment,  but  continued  until  a  period 
subsequent  to  the  judgment  of  ouster.  The  justice,  in  removing 
the  plaintiff  and  appointing  Keating,  acted  upon  the  assumption 
that  the  tenure  of  office  of  assistant  c4erk  was  at  the  pleasure  of 
the  appointing  power.  This  court  in  The  People  v.  Plynn,  62  N. 
Y.  376,  where  the  same  question  arose  between  different  parties, 
affirmed  the  construction  of  the  act  of  1872,  adjudged  by  the 
Supreme  Court  in  the  action  of  quo  warranto. 

By  the  act  of  1872  the  salaryof  assistant  clerks  was  fixed  at  t3, 000 
a  year,  and  the  comptroller  of  the  city  of  New  York  was  directed 
to  pay  it  in  monthly  installments  out  of  the  city  treasury.  The 
salary  was  paid  to  Keating  from  the  Ist  of  January,  1873,  to  the 
1st  of  December,  1873.  The  salary  for  December,  1873,  and  Janu- 
ary and  February,  1874,  has  not  been  paid  to  any  pei-sou.  The 
plaintiff,  during  the  time  he  was  excluded  from  the  office,  was 
ready  to  perform  the  duties,  and  proffered  his  services  to  the  clerk, 
which  were  refused. 

This  action  Avas  brought,  after  the  judgment  in  the  quo  warranto 
was  rendered,  to  recover  the  salary  of  the  office  from  January  1, 
1873,  to  March  1,  1874.  The  court,  on  the  trial,  held  that  the 
plaintiff  was  not  entitled  to  recover  the  salary  prior  to  December 
1,  1873,  but  that  he  was  entitled  to  the  salary  from  that  time,  and 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  salary  for  the 
three  months  preceding  March  1,  1874.  Both  parties  appealed  to 
the  General  Term  from  the  judgment  entered  upon  the  verdict. 
The  General  Term  affirmed  the  judgment,  and  from  the  judgment 
of  affirmance  both  parties  have  appealed  to  this  court. 

The  question  is,  was  the  plaintiff  entitled  to  recover  the  salary 
appurtenant  to  the  office  of  assistant  clerk,  during  the  whole  or  any 
part  of  the  term  in  which  he  was  excluded  from  the  possession  of 
tlie  office  by  Keating,  acting  under  the  illegal  appointment  of 
December  31,  1872  ? 

That  the  plaintiff  was  the  de  jure  officer,  and  that  Keating 
usurped  and  unlawfully  excluded  the  plaintiff  from  the  office  is  no 
longer  an  open  question.  The  case  of  The  People  v.  Flynn  is  deci- 
sive in  favor  of  the  plaintiff's  title,  and  the  judgment  in  the  quo 
warranto  conclusively  establishes  that  he  was  deprived  of  the  pos- 
session by  the  unlawful  act  and  usurpation  of  Keating.  To  thia 
usurpation  and  wronor  the  defondaiits  were  not  parties.     The  power 
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of  appointment  was  not  vcated  in  the  corporate  body,  or  in  any  of 
its  officers.  For  the  unlawful  exercise  of  the  power  of  appoint- 
ment by  the  justice,  the  defendants  were  in  no  way  responsible. 
Eeating's  appointment,  although  unauthorized  and  illegal,  never- 
theless, when  joined  with  the  possession  of  the  office,  constituted 
him  ga  of&cer  de  facto.  The  office  of  assistant  clerk  was  a  legal 
office;  the  power  of  appointment  was  vested  in  the  district  justice, 
limited,  however,  in  res|>ectto  the  time  when  it  might  be  exercised. 
In  appointing  Keating,  the  justice  transgressed  this  limitation  and 
exceeded  his  power.  But  the  fact  that  an  appointment  to  u  pub- 
lic office  was  illegally  mode  does  not  ipso  facto  deprive  the  person 
appointed  of  the  character  of  a  de  facto  officer.  In  Wilcox\.  Smith, 
5  Wend.  234,  the  general  proposition  is  asserted  that  an  individual 
coming  into  office  by  color  of  an  election  or  appointment,  is  an 
officer  de  facto,  although  his  election  or  appointment  was  illegal. 
And  in  Parker  v.  Baker,  8  Paige,  428,  the  chancellor  refused  to 
inquire  into  the  legality  of  the  appointment  of  a  commissioner  of 
deeds,  by  the  governor  and  senate,  when  the  question  arose  col- 
laterally, on  the  ground  that  he  was,  by  virtue  of  the  appointment, 
and  the  discharge  of  the  duties  of  the  office,  an  officer  de  facto. 
Sc-e»al8o,  2  Kent,  295;  People  v.  Collins,  7  Johns.  549;  People  v. 
Denti,  3  Wend.  438;  People  \.  While,  24  id.  540;  Morris  v.  People, 
3  Den.  381. 

The  appointment  of  Keating  was  not  a  plain  usurpation  without 
legal  pretext  or  color  of  right.  The  statute  was  obscui-e  ;  the  power 
of  the  justice  to  remove  an  incumbent  at  pleasure  and  make  a  new 
appointment  was  a  question  upon  which  the  courts  diifered,  and 
although  it  has  been  finally  decided  that  it  did  not  exist,  Keating 
was  an  officer  de  facto  within  the  authorities.  But  being  an  officer 
de  facto  only,  Keating  could  not  maintain  an  action  against  the 
defendant  for  the  salary.  It  is  the  settled  doctrine  in  this  State 
that  the  right  to  the  salary  and  emoluments  of  a  public  officer 
attach  to  the  true  and  not  to  the  mere  colorable  title,  and  in  an 
action  brought  by  a  person  claiming  to  be  a  public  officer,  for  the 
'ees  or  compensation  given  by  law,  his  title  to  the  office  is  in  issue, 
and  if  that  is  defective  and  another  has  the  real  right,  although 
Dot  in  possession,  the  plaintiff  cannot  recover.  Actual  incumbency 
merely  gives  no  right  to  the  salary  or  compensation.  People  v. 
Bopson,  1  Den.  579;  People  v.  Nostraird,  46  N.  Y.  382;  PeopU 
^.  Tieman,  30  Barb.  193;  Mayor,  etc.,  v.  Flagg,  6  Abb.  Pr.  296f 
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Bee,  also,  Lightly  v.  Clousian,  1  Taunt.  112;  PrescoU  v.  HayeSy  42 
N.  H.  66 ;  RiddU  v.  Co.  of  Bedford,  7  S.  &  R.  392.  The  right  of 
the  intruder  to  recover  is  denied,  not  upon  the  ground  of  actual 
fraud  on  his  part,  for  it  often  happens  that  he  is  in  not  only  under 
a  claim  of  right,  but  under  2i,  prima  facte  title,  which  he  cannot  or 
may  not  know  to  be  invalid ;  nor  upon  the  ground  that  he  is  a 
mere  volunteer,  and  that  the  government  should  not  be  obliged  to 
j)ay  him  for  his  services,  for  in  most  Ciises  they  are  rendered  in 
good  faith,  and  under  the  expectation,  both  on  his  part  and  on  the 
part  of  the  public,  that  he  is  to  receive  tlie  emoluments  of  tin* 
office.  The  principle  is,  that  the  right  follows  the  true  title,  aii*l 
the  courts  will  not  aid  the  intruder  by  permitting  him  to  recover 
the  compensation  wliich  rightfully  belongs  to  another. 

That  an  officer  merely  de  facto  has  no  right  to  the  compensation 
of  the  office,  also  clearly  appears  from  the  considonition  that  if  he 
obtains  it  he  is  liable  on  an  action  for  money  had  and  received  I»v 
the  officer  de  jure  to  recover  it.  Houufnl  v.  Wood,  2  Lev.  245  ; 
Glascock  V.  LyoiLSy  20  Iiul.  1. 

But  it  does  not  follow  from  the  conclusion  that  the  defendant 
could  have  successfully  defended  an  action  brought  by  Keating  to 
recover  the  salary  of  assistant  clerk,  that  it  was  not  justified  in 
treating  him  as  an  officer  de  jure  when  claiming  it,  and  paying  it 
upon  that  assumption.  It  is  clear  that  if  the  city  could  rightfully 
pay  the  salary  to  Keating  during  his  actual  incumbency,  and  has 
paid  it,  it  cannot  be  required  to  pay  it  again  to  the  plaintiff.  We 
are  of  opinion  that  payment  to  a  de  facto  public  officer  of  the  sal- 
ary of  the  office,  made  while  he  is  in  possession,  is  a  good  defense 
to  an  action  brought  by  the  de  jtire  officer  to  recover  the  same 
salary  after  he  has  acquired  or  regained  possession.  The  expense 
of  supporting  the  District  Courts  is  mtule  a  charge  upon  the  city  of 
New  York.  The  act  of  1872,  as  we  have  seen,  directs  the  comp- 
ti-oller  oi  the  city  to  pay  the  salaries  of  assistant  clerks  out  of  the 
city  treasury.  It  is  a  common  provision  in  statutes  relating  to 
State,  county  and  municipal  officers,  to  impose  upon  the  fiscal 
officer  of  the  State,  county  or  municipality  the  duty  of  paying 
official  salaries  out  of  the  public  money  in  his  hands.  For  example, 
the  salaries  of  State  officers  are  to  be  i)aid  by  the  State  treasurer 
upon  the  warrant  of  the  comptroller.  I  Rev.  Stat.  177,  §  7;  id. 
190,  §  5.     And  the  act  fixing  the  salaries  of  county  judges  and 
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Burrogates  directs  that  they  shall  be  paid  quarterly  by  the  county 
treasurers  of  the  respective  counties.    Laws  of  1872,  chap.  767,  §  4. 
It  is  plain  that  in  many  cases  the  duty  imposed  upon  the  fiscal 
otficers  of  the  State,  counties  or  cities  to  pay  official  salaries,  could 
not  be  safely  performed  unless  they  are  justified  in  acting  upon 
the  apparent  title  of  claimants.     The  certificate  of  boards  of  can- 
Ta^ssers  certifying  the  election  of  a  person  to  an  elective  office  is 
prima  facie  evidence  of  the   title  of  the  person  whose  election  is 
certified.     But  it  often  happens  that,  by  reason  of  irregularities  in 
conducting  the  election,  or  the  admission  of  disqualified  voters,  the 
ajjparent  title  is  overthrown  and  another  person  is  adjudged  to  be 
rightfully  entitled  to  the  office.     But  this  can  seldom,  if  ever,  be 
ascertained,  except  after  a  judicial  inquiry;  and  in  case  of  an  ap- 
pointed officer,  the  validity  of  the  appointment  often  depends  upon 
complicated  questions  of  law  or  fact.     If  fiscal  officers,  upon  whom 
the  duty  is  imposed  to  pay  official  salaries,  are  only  justified  in  pay- 
ing them  to  the  officer  dejure,  they  must  act  at  the  peril  of  being 
held  accountable  in  case  it  turns  out  that  the  de  facto  of^cerhas  not 
the  true  title;  or,  if  they  are  not  made  responsible,  the  department 
(•f  the  government  they  represent  is  exposed  to  the  danger  of  being 
compelled  to  pay  the  salary  a  second  time.     It  would  be  unreason- 
able,  we  think,  to  require  them,  before  making  payment,  to  go 
behind  the  commission  and  investigate  and  ascertain  the  real  right 
and  title.     This,  in  many  cases,  as  we  have  said,  would  be  impracti- 
cable.   Disbursing  officers,  charged  with  the  payment  of  salaries, 
have,  we  think,  a  right  to  rely  upon  the   apparent  title,  and  treat 
the  officer  who  is  clothed  with  it  as  the  officer  de  jure,  without  in- 
quiring whether  another  has  the  better  right. 
Public  policy  accords  with  tliis  view.     Public  offices  are  created  in 
:.-*  interest  and  for  the  benefit  of  the  public;  such,  at  least,  is  the 
Theory  upon  which  statutes  creating  them  are  enacted  and  justified. 
Public  and  individual  rights  are,  to  a  great  extent,  protected  and 
viiforced   through  official  agencies,  and  the  State  and  individual 
i  izens  are  interested  in  bavin <3:  official  functions  ret^ular'v  and 
coiiunuously  discharged.     Tlie  services  of  persons  clothed  with  an 
"fScial  character  are  constantly  needed.     They  are  called  upon  tc 
execute  the  process  of  the  courts  and  to  perform  a  great  variety  of 
aeis  affecting  the  public  and  individuals.     It  is  important  that  the 
public  offices  should  be  filled,  and  that  at  all  times  pereonsanay  be  ^ 

found  ready  and  competent  to  exercise  official  powers  and  dutiea  ^ 
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If,  on  a  controversy  arising  as  to  t\\z  rieflit  of  an  o.liccr  in  possession, 
and  upon  notice  that  another  claims  the  office,  the  public  authori- 
ties could  not  pay  the  salary  and  compensation  of  the  office  to  the 
de  facto  officer,  except  at  the  peril  of  paying  it  a  second  time,  if  the 
title  of  the  contestant  should  subsequently  be  established,  it  is  easy 
to  see  that  the  public  service  would  be  gi'eatly  embarrassed  and  iXn. 
efficiency  impaired.  Disbui-sing  officers  would  not  pay  the  salaiv 
until  the  contest  was  determined,  and  this,  in  many  cases,  would 
interfere  with  the  discharge  of  official  functions. 

It  is  well  settled  that  the  acts  of  an  officer  de  facto  are  valid   so 
far  as  they  concern  the  public  or  the  rights  of  third  persons  who 
are  interested  in  the  things  done.     People  v.  Hopson,  J  Den.  574, 
and  cases   cited.     "Society,"  says  Bronson,   C.  J.,  in  that  case, 
"could  hardly  exist  without  such  a  rule."     The  principle  is,  that 
those  dealing  with  officers  clothed  with  an  apparent  title  should  bo 
protected,  and  that  they  should  not  be  compelled  to  go  beyond  that 
and  trace  the  title  to  its  source.  The  case  of  the  government  payinp'  a 
salary  to  an  officer  de  facto  is,  we  think,  within  the  same  protection, 
and  that  such  payment  is  a  defense  to  an  action  by  the  officer  de 
jure  against  the  officer  or  body  charged  with  the  duty  of  paying 
salaries  to  recover  it.     This  does  not  deprive  the  person  who  has 
been  wrongfully  deprived  of  his  office  of  a  remedy.     He  may  recover 
his  damages  for  the  wrong  against  the  usurper;  and  the  amount  of 
salary,  if  not  the  fixed  measure,  may  be  considered  by  the  jury  in 
assessing  the  damages.     U.  S.  v.  Addison,  22  How.  (U.  S.)  174;  The 
People  ex  rel.  Btiniet  v.  Miller,  2  Mich.  459;  Ghwiock  v.  Lyon.s^  20 
Ind.  1. 

It  remains  to  consider  whether  the  plaintiff  is  entitled  to  recover 
the  salary  for  the  three  months  prior  to  March  1,  1874,  durincr 
which  the  services  were  rendered  by  Keating,  and  for  which  no 
salary  has  been  paid.  The  city  has  had  tn  j  benefit  of  the  servicess 
of  assistant  clerk  during  the  time,  rendered,  it  is  true,  by  the 
de  facto  vindi  nothy  i\\Q  de  jure  officer.  The  plaintiff  has  regained 
possession  of  the  office  under  a  title  which  accraed  prior  to  the  time 
the  services  were  rendered. 

There  is  no  apparent  equity  in  permitting  ihe  city  to  escape 
from  the  payment  of  the  unpaid  salary,  when  claimed  by  the  de 
jure  officer.     We  think  it  may  consistently  be  heli  that  the  plain  tiff 
may  treat  the  services  as  having  been  rendered  by  Keating  for  him 
and  that  he  may  recover  the  unpaid  salary  upon  that  assumption. 
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This  does  not  interfere  with  the  decision  of  this  court  in  Smith  v. 
The  Mayor,  37  N.  Y.  518. 

The  doctrine  which  we  have  been  called  upon  to  declare  in  de- 
tennining  this  controversy  is  both  reasonable  and  safe.  It  is  desir- 
able that  official  duties  should  be  performed  by  officers  legally 
elected  or  appointed.  But  the  rule  which  allows  the  title  of  the 
oflQcer  to  be  questioned  in  an  action  for  the  salary,  and  which  subjects 
the  de  facto  officer  to  liability  for  damages  to  the  officer  de  jure,  is 
a  safScient  discouragement  to  attempts  to  take  possession  of  an 
office  by  force  or  frauds  in  exclusion  of  the  rightful  claimant. 

The  judgment  should  bo  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


Beck  v.  Garter,  appellant. 

(88  N.  Y.  283.) 

IfviMnce  —  Bxcawttion  an  land  adjoining  a  Jiighway —  When  owner  of  land 

is  liable  for  injury  arising  from. 

As  a  general  rule  in  the  absence  of  special  circumstances,  if  a  person  traveling 
on  a  highway  deviates  therefrom  and  falls  into  a  pit  or  excavation  on  the 
adjacent  land,  the  owner  of  the  land  is  not  liable. 

Bat  when  the  owner  of  land  expressly  or  by  implication  invites  a  person  to 
come  npon  his  land,  be  is  responsible  to  such  person  if,  wbile  exercising  or- 
dinary care,  he  is  injured  by  a  pit  or  snare  tbereon. 

Defendant  had  for  a  long  time  allowed  a  portion  of  his  lands  adjoining  a  street 
to  be  used  by  the  public  as  a  part  of  the  highway.  He  afterward  made  an 
excavation  therein  about  ten  feet  from  the  outer  line  of  the  street,  and  plain- 
tiff, while  passing  over  the  land  in  the  dark,  fell  into  the  excavation  and  was 
injured.  'There  was  no  negligence  on  plaintifTs  part.  Held,  that  defendant 
was  liable.     (See  note^p.  188.) 

i  CTION  to  recover  compensation  for  injuries  occasioned  to 
j\  plaintiff  by  falling  into  an  excavation  on  defendant's  land  ad- 
joining an  alley  in  the  village  of  Bath. 

The  land  of  defendant  was  located  at  the  corner  of  Buell  street 
and  Exchange  alley  and  had  been  partly  occupied  by  a  hotel  which 
»a8  burned  in  1868.  Buell  street  was  narrow  and  the  hotel  was 
«et  back  from  it  forty  or  fifty  feet^  and  this  vacant  space  between 
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the  street  and  the  hotel  was  used  as  a  public  way  and  place  and  was 
familiarly  called  Exchange  place.  After  the  hotel  was  burned  this 
space  continued  to  be  used  for  passing  and  repassing.  In  1872  the 
defendant  erected  a  building  on  a  portion  thereof,  and  excavated  an 
area  intended  to  light  his  cellar  and  distant  about  ten  feet  from 
the  line  of  the  allev,  between  which  and  the  excavation  was  no  line 
of  (lemarkation.  The  excavation  was  left  uncovered,  and  plaintiff, 
passing  along  on  a  dark  night,  fell  into  it  and  was  injured. 

At  the  close  of  the  evidence  the  defendant's  counsel  moved  for  a 
nonsuit  upon  the  ground,  among  others,  that  the  defendant  was 
not  chargeable  with  negligence,  because  the  proofs  showed  the  ex- 
cavation was  not  in  the  highway,  nor  immediately  adjoining  it,  nor 
in  such  proximity  to  it  as  to  charge  defendant  with  the  duty  of 
protecting  it  That  Exchange  alley  had  not  been  proved  to  be  a 
legal  higliway. 

The  court  denied  the  motion,  and  an  exception  was  taken. 

Before  the  jury  was  charged,  the  defendant's  counsel,  amongst 
other  things,  asked  the  court  to  charge  : 

"  That  it  was  the  duty  of  the  plaintiff,  in  using  the  alley,  to 
know  where  the  lines  of  it  were  ;  and  the  defendant  was  not  liable 
unless  the  hole  was  so  near  the  highway  that  a  person  slipping 
would  fall  into  it.  • 

"  Also,  that  the  hole  in  question  was  not  a  public  nuisance,  and 
the  plaintiff  could  not  recover  unless  it  was." 

The  court  refused  so  to  charge,  and  the  defendant  excepted. 

The  court  charged  the  jury  among  other  things,  as  follows 
**That  Exchange  street  was  a  public  thoroughfare,"  and  proceeded : 

'*They  (the  public)  were  entitled  to  use  it  as  it  was  incladod 
within  the  boundaries  which  were  apparent  from  time  to  time  in 
the  exercise  of  ordinary  care  and  prudence  on  their  own  part  The 
question,  whether  the  precise  locus  of  the  injury  was  within  the 
bounds  of  the  thoroughfare  or  within  the  bounds  of  defendant's 
lot  is  not  material,  except  so  far  as  it  bears  on  the  question  of  the 
negligence  of  the  defendant  in  leaving  the  area  way  open/'  Again 
he  charged  : 

'^  A  person  passing  through  an  alley  of  that  width  cannot  be  re- 
quired, and  is  not  to  be  expected  to  know  where  the  lines  are.  If 
he  exercises  ordinary  prudence  to  keep  within  the  lines  as  marked 
by  ostensible  boundaries,  that  is  all  that  can  be  required  of  him. 
He  may  take  the  ostensible  boundaries,  and  the  reasonable  indicA- 
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rions  where  those  boundaries  are."  "  I  charge  you  that  the  plfia- 
tiff  was  not  bound  to  know  where  the  legal  east  line  of  the  alley 
was." 

The  defendant  excepted  to  these  portions  of  the  charge. 

The  court  further  charged  the  jury:  ''That  a  person  is  liaob 
for  an  accident  caused  by  an  excavation  upon  his  own  lands  situated 
sio  near  the  highway  that  a  j)erson,  lawfully  using  the  highway, 
and  exercising  ordinary  caution,  falls  into.  That  the  excavation 
was  a  nuisance  if  it  was  made  in  the  highway,  or  so  near  it  that  a 
person  exercising  ordinary  care  was  liable  to  fall  into  it,  and  de- 
fendant was  liable  for  having  it  there  unless  it  was  protected. 
That  it  made  no  sort  of  difference  whether  the  excavation  was 
seven,  or  nine  or  ten  feet  from  the  bounds  of  the  originally  estab- 
lished lines  of  the  thoroughfare;  if  it  was  so  situated  that  a  person 
lawfully  using  the  thoroughfare  was  liable  to  fall  into  it,  the  de- 
fendant was  liable." 

The  defendant  excepted  to  that  portion  of  the  above  charge,  thai 
it  made  no  difference  that  the  excavation  was  from  seven  to  ten  feci 
from  the  bounds  of  the  alley.  The  jury  rendered  a  verdict  for  the 
plaintiff.  The  Special  Term  granted  a  new  trial,  but  this  order 
was  reversed  at  General  Term  and  judgment  ordered  on  the 
verdict 

Geo.  B.  Bradley,  for  appellants.  The  excavation  on  the  testa- 
tor's premises  was  not  a  public  nuisance  and  defendants  were  not 
liable  for  any  injury  arising  therefrom .  Hardcastle  v.  S.  Y.  R.  <£  R. 
D.  6b.,  4  H.  &  N.  67;  Hounsell  v.  Sr)iyth,97  E.  C.  L.  731;  Nicholson  v. 
KR.  Co.y  41  N.  Y.  631;  Hatoland  v.  Vincent,  10  Mete.  371;  Hadley  v. 
Taylor,  L.  &,  1  G.  P.  54;  S.  &  R.  on  Neg.,  §  359;  Jordin  v.  Crump, 
S  M.  &  W.  782-788;  Harlow  v.  Humiston,  6  Cow.  189.  Defend- 
ants' testator  was  not  bound  to  run  a  fence  along  the  alley. 
Stafford  v.  Ingersol,  3  Hill,  38;  Wells  v.  Howell,  19  Johns.  38:>. 
CTutpman  y.  Cook,  14  Am.  Rep.  (10  R.  I.)  686;  Sykes  v.  Pawlet,  43 
Vt.  446;3  BL  Com.  209.  The  court  erred  in  charging  that  defendant's 
testator  was  charged  with  liability  as  for  negligence  without  regard 
TO  the  location  of  the  area  in  reference  to  the  alley.  BuHerfield  v. 
Ftn-resier,  11  Fast,  60;  Button  v.  H,  R.  R.  R,  Co.,  18  N.  Y.  251. 
Any  one  passing  over  the  testatoi^'s  premises  did  so  at  his  own 
peril.  Hounsell  v.  Smyth,  97  E.  C.  L.  731;  Nicholson  v.  Erie  R. 
Co.,  41  N.  Y.  531.     The  alley  in  question  was  not  a  pablic  high-  m 
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▼ay.     City  of  Oswego  v.  Oswego  Canal  Co,,  2  Seld.  257;  Willoughby 
V.  JenJcs,  20  Wend.  96. 

A*  P  Ferris^  for  respondent.  The  charge  that  the  locHtioii  of 
the  area  made  no  difference  if  it  was  so  situated  that  one  lawfully 
and  reasonably  using  the  alley  was  liable  to  fall  into  it  was  eri'on* 
ecus.  Sinks  v.  8.  Y.  R,  &  R.  D.  Co.,  113  E.  C.  L.  242;  Hadleyy.  Tay- 
lor, L.  R,  1  0.  P.  64;  Barnes  v.  Ward,  67  E.  C.  L.  392;  S.  &  R.  on 
Neg.,  §  505;  Stratton  v.  Staples,  59  Me.  94;  City  of  Norwich  v. 
Breed,  30  Conn.  535.  Plaintiff  having  been  licensed  by  defend- 
ants' testator  to  pass  over  his  premises,  the  latter  was  liable  for  un- 
covering the  area.  Wood  on  Nuis.,  §  289;  Corby  v.  Hill,  93  E. 
C.  L.  554;  Driscoll  v.  N.  and  H.  L.  and  C  Co.,  37  N.  Y.  637; 
Swords  V.  Edgar,  59  id.  28;  Clancy  v.  Byrne,  66  id.  129;  CUveland 
V.  Cleveland,  12  Wend.  172. 

Andrews,  J.  The  jury  have  found  that  there  was  no  negli- 
gence on  the  part  of  the  plaintiff,  and  this  finding  is  justified  by 
the  evidence.  The  night  was  dark,  and  there  was  no  visible  bound- 
ary to  the  alley  on  the  east  side,  opposite  the  defendant's  lot  As 
the  plaintiff  came  near  Buel  street  he  stepped  to  the  east  to  avoid 
an  approaching  omnibus,  and  fell  into  the  excavation.  But  the 
fact  that  the  plaintiff  was  free  from  negligence  does  not  alone  fur- 
nish any  ground  for  a  recovery  against  the  defendant.  It  must 
also  appear  that  the  circumstances  created  a  duty  on  the  defend- 
ant to  fence  or  otherwise  guard  the  excavation  for  the  protection  of 
persons  in  the  situation  of  the  plaintiff.  It  must  be  assumed  in  view 
of  the  charge  and  the  exceptions  that  the  excavation  was  on  the  de- 
fendant's lot,  at  a  distance  of  ten  or  more  feet  east  of  the  original 
east  line  of  Exchange  alley.  The  excavation  was  made  in  the  course 
of  the  construction,  by  the  defendant,  of  a  building  on  his  premises, 
to  admit  light  and  air  to  the  cellar,  and  was  eventually  to  be  covered 
by  an  iron  grating,  and  prior  to  the  time  of  the  accident  it  had 
been  covered  with  boards,  which,  however,  had  been  removed  be- 
fore the  accident  happened.  It  is  manifest  that  if  the  plaintiff  had 
kept  within  the  original  bounds  of  the  alley  he  could  not  have 
fallen  into  the  excavation.  It  was  because  he  strayed  and  deviated 
therefrom,  and  went  upon  the  defendant's  lot,  that  he  was  injured. 
But  it  cannot  be  held  upon  the  evidence  that  the  plaintiff  was  a 
trespasser  in  going  there.  There  was,  it  is  true,  no  public  ease- 
ment or  right  of  way  over  the  defendant's  lot.    It  was  his  private 
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property,  and  he  had  the  right  to  its  exclusive  possession.  He 
could  have  inclosed  it  and  excluded  the  plaintiff  and  all  other  per- 
sons from  going  upon  and  passing  over  it.  But  from  the  time  the 
''United  States"  hotel  building  was  erected  in  1856,  until  it  was 
burned  in  1868,  the  public  had  been  permitted  to  pass  over  the 
racant  part  of  the  lot  fronting  on  Buell  street  and  the  alley,  with- 
out objection.  In  going  from  Buell  street  to  the  alley,  and  from 
the  alley  to  Buell  street,  this  part  of  the  defendant's  lot,  fifty  feet 
back  from  Buell  street,  was  traversed  by  foot  passengers,  and  was 
used  as  a  part  of  the  streets.  There  was  no  intent  to  permanently 
dedicate  the  lot  or  any  part  of  it  as  a  public  place  or  highway,  but 
the  front  of  the  lot  was  known  as  Exchange  place,  and  the  public 
used  it,  and  the  defendant  and  his  grantors,  by  their  silence, 
assented  to  its  use.  This  use  was  not  occasional  or  infrequent. 
The  lot  was  in  the  business  portion  of  a  populous  village,  and  near 
to  public  places  where  the  inhabitants  had  frequent  occasion  to  go. 
The  same  use  was  permitted  and  continued  after  1868  until  it  was 
prevented  in  part  by  the  erection  of  the  defendant's  building  on  a 
portion  of  the  theretofore  vacant  space.  The  public  still  con- 
tinued to  pass  over  the  lot  on  the  west  side  of  the  building  after 
the  walls  were  up,  to  a  point  within  two  or  three  feet  therefrom. 
There  was  never  any  revocation  of  the  license,  or  permission  to  the 
public  to  use  the  lot  as  they  had  been  accustomed,  except  as  the 
building  operated  to  exclude  the  public  from  the  space  it  occupied. 

The  owner  of  land  is  not  bound  by  the  common  law  to  fence  his 
laud,  or  in  any  way  to  mark  the  boundaries  of  his  possession.  Wells 
T.  Hoioell,  19  Johns.  385;  Stafford  v.  Irigersol,  3  Hill,  38.  He  may 
leave  it  open,  and  a  person  entering  thereon  without  permission  is 
a  trespasser,  and  it  is  no  excuse  that  the  entry  was  made  innocently 
and  by  mistake,  and  the  rule  is  the  same  in  respect  to  a  traveler  on 
the  highway  who,  without  necessity,  goes  therefrom  on  to  the 
adjoining  land.  The  owner  of  land  may  also  make  an  excavation 
on  his  own  premises,  and  is  not  bound  to  fence  it  for  the  protec- 
tion of  persons  not  lawfully  on  the  land. 

This  is  the  general  rule,  and  rests  upon  the  right  of  the  owner  to 
use  his  property  as  he  pleases,  and  in  the  absence  of  special  circum- 
stances if  a  person  traveling  ()n  a  highway  deviates  therefrom  and 
&ll8  into  a  pit  or  excavation  on  the  adjacent  land,  the  owner  is  not 
responsible  for  the  resulting  injury.  One  of  the  earliest  cases  on 
this  subject  is  Bltfth  v.  Topham,  Cro.  Jas.  168,  where  it  is  said  that 
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if  A,  being  seized  of  a  waste  adjoining  a  highway,  digs  a  pit  in  the 
waste  within  thirty-six  feet  of  the  way  and  the  mare  of  B  escapes 
into  the  waste,  and  falls  into  the  pit,  and  is  killed,  yet  B  shall  not 
have  an  action  against  A,  because  the  making  of  the  pit  in  the 
waste  and  not  in  the  highway  was  no  wrong  to  B,  but  it  was  by 
default  of  B  himself  that  his  mare  escaped  into  the  waste.  In  that 
case,  as  was  said  by  Gibbs,  C.  J.,  in  Deane  v.  Clayton^  7  Taunt 
532,  '^  the  defendant  was  held  not  to  be  amenable  for  the  dam- 
age done  to  the  plaintiff's  mare,  because  the  mare  had  no  right  to 
be  on  the  land  where  the  pit  into  which  she  fell  was  dug." 

The  cases  of  Hardcastle  v.  The  South  Yorkshire  R.  <&  R.  Z>.  Cb.,  4 
H.  &  N.  67,  and  Binke  v.  The  same  Company,  113  Eng.  G.  L.  242, 
were  decided  upon  the  same  principle.  In  the  former  the  plain tiff*s 
intestate  started  in  the  evening  to  walk  from  Rotherham  to  Shef- 
field upon  an  ancient  footway,  and  instead  of  following  a  turn  in 
the  way,  by  mistake  and  without  negligence  on  his  part,  as  the  jury 
found,  missed  the  path,  and  proceeded  in  a  straight  direction  about 
twenty  feet,  to  a  reservoir  constructed  by  the  defendants'  predeces- 
sors about  twenty-four  years  before,  which  was  left  unguarded,  and 
fell  in  and  was  drowned.  The  court  set  aside  the  verdict  for  the 
plaintiff.  Pollock,  0.  B.,  in  delivering  the  opinion  of  the  court, 
after  referring  to  the  case  of  Barnes  v.  Ward,  9  C.  B.  392,  where 
the  defendants,  who  had  excavated  an  area  adjoining  a  public  way, 
and  left  it  unprotected,  were  held  liable  for  an  injury  to  a  person 
who,  in  passing  along  the  way,  fell  into  it,  said,  '*  When  an  excava- 
tion is  made  adjoining  a  public  way,  so  that  a  person  walking  upon 
it  might,  by  making  a  false  step,  or  being  affected  by  giddiness,  or, 
in  the  case  of  a  horse  or  carriage  way,  might,  by  the  sudden  stum- 
bling of  a  hoi-se,  be  thrown  into  the  excavation,  it  is  reasonable 
that  the  person  making  such  excavation  should  be  liable  for  the 
consequences;  but  when  the  excavation  is  made  at  some  distance 
from  the  way,  and  the  person  falling  into  it  would  be  a  trespasser 
upon  the  defendant's  land  before  he  reached  it,  the  case  seems  to 
us  to  be  different,"  and  he  adds  :  ^^  We  think  the  true  test  of  legal 
liability  is  whether  the  excavation  be  substantially  adjoining  the 
way. "  The  case  of  Binks  v.  Tlie  South  Yorkshire  R.  S  R.  D.  Oo,  was 
in  many  respects  similar  to  the  one  just  referred  to.  The  deceased 
fell  into  a  canal  twenty-two  feet  or  thereabouts  from  the  footway, 
which  was  unprotected,  and  was  drowned.  The  case  was  decided 
upon  the  authority  of  the  case  of  Hardcastle. 
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It  is  npon  these  authorities  that  the  defendant's  counsel  mainly 
rely  for  the  reversal  of  the  judgment.  But  we  think  ihey  solar 
differ  in  their  circumstances  from  the  case  befoi'e  us  as  not  to 
require  the  same  judgment.  It  is  to  be  observed  that  the  rule  laid 
down  in  Blylh  v.  Topham  has  been  qualified  by  subsequent  eases 
which  hold  that  if  the  excavation  is  adjacent  to  the  highway,  or  so 
near  thereto  as  to  make  the  use  of  the  highway  unsafe  or  danger- 
oas,  the  person  making  it  will  be  answerable  to  a  traveler,  who, 
while  using  ordinary  care,  falls  into  it  and  is  injured,  althougii  the 
excavation  is  whoUy  on  the  land  of  the  defendant.  This  question 
was  greatly  considered  in  Barnes  v.  Ward,  and  the  doctrine  of 
Blyth  v.  Topham  was  thus  limited.  In  Barnes  v.  Ward  the  way 
was  separated  from  the  area  into  which  the  plaintiff  fell  by  a  curb- 
stone. The  Hardcastle  case  recognized  the  authority  of  Barnes  v. 
Ward,  and  in  Hadley  v.  Taylor,  L.  R.,  1  C.  P.  53,  the  court  sus- 
tained a  verdict  for  the  plaintiff,  who,  while  passing  along  a  high- 
way, fell  into  a  "hoist-hole,"  on  the  defendant's  premises,  four- 
teen inches  from  the  side  of  the  highway.  B  yles,  J.,  after  referring 
to  Barfies  v.  Ward,  remarked  :  "It  is  extremely  difficult  to  draw 
the  line  between  what  is  an<}  what  is  not  such  a  proximity  to  the 
highway  as  to  constitute  an  actionable  nuisance." 

There  is  another  distinction  which,  we  think,  has  an  applica- 
tion in  this  case.  When  the  owner  of  land  expressly,  or  by  impli- 
cation, invites  a  person  to  come  upon  his  land,  he  cannot  permit  any 
thing  in  the  nature  of  a  snare  to  exist  thereon,  which  results  in 
injury  to  the  person  who  avails  himself  of  the  invitation,  and  who,  at 
the  time,  is  exercising  ordinary  care  without  being  answerable  for 
the  consequences.  If,  however,  he  gives  but  a  bare  license  or  per- 
mission to  cross  his  premises,  the  licensee  takes  the  risk  of  acci- 
dents in  using  the  premises  in  the  condition  in  which  they  are. 
The  cases  of  Corby  v.  mil,  4  C.  B.  (N.  S.)  556,  and  Hounsell 
V.  Smyth,  7  id.  731,  illustrate  this  distinction.  In  Corby  v. 
Hill,  the  owner  of  land,  upon  which  was  a  private  road  leading 
to  an  asylum  on  his  premises  for  the  use  of  persons  going  there, 
gave  permission  to  a  third  person  to  place  materials  on  the  road. 
The  servant  of  the  plaintiff,  in  the  night  time,  while  driving  his 
master's  horse  over  this  road  on  his  way  to  the  asylum,  and  using 
due  care,  ran  upon  and  against  the  materials  placed  in  the  way  by 
the  defendant's  permission,  and  the  horse  was  injured.  The 
defendant  was  held  to  be  liable,  and  OorMCBrrm,  C.  J.,  said  :  *'  The 


i 


182  NEW  YORK, 


Beck  V.  Carter. 


proprietors  of  the  soil  held  out  an  allurement  whereby  the  plaintiff 
was  induced  to  come  upon  the  place  in  question  ;  they  held  out  this 
road  to  all  persons  having  occasion  to  proceed  to  the  asylum  as  the 
means  of  access  thereto.  Could  they  have  justified  the  placing  an 
obstruction  across  the  way  whereby  an  injury  was  occasioned  to 
one  using  the  way  by  their  invitation  ?  Clearly  they  could  not." 
In  Hounsell  v.  Smyth,  the  defendant  was  seized  of  certain  waste 
land,  upon  which  was  an  uninclosed  quarry  near  to  and  between 
two  public  highways,  and  the  declamtion  averred  that  all  persons 
having  occasion  to  pass  over  the  waste  land  had  been  accustomed 
to  go  across  the  same  with  the  license  and  permission  of  the  owners, 
and  that  the  plaintiff,  having,  in  the  night  time,  taken  the  wrong 
road,  was  crossing  the  waste  for  the  purpose  of  getting  to  the  other, 
and  not  being  aware  of  the  existence  or  locality  of  the  quarry,  and 
being  unable,  by  reason  of  the  darkness,  to  see  it,  fell  in  and  was 
injured.  It  was  held  that  the  declaration  disclosed  no  cause  of 
action.  The  court  said  *^  No  right  is  alleged  ;  it  is  merely  stated 
that  the  owners  allowed  all  persons  who  chose  to  do  so,  for  recrea- 
tion or  for  business,  to  go  upon  the  waste  without  complaint;  that 
they  were  not  churlish  enough  to  interfere  with  any  person  who 
went  there.  He  must  take  the  permission  with  its  concomitant 
conditions,  and  it  may  be  perils." 

In  this  case  we  think  the  circumstances  imposed  a  duty  upon 
the  defendant  to  protect  the  excavation.  It  was  a  new  excavation, 
made  long  after  the  public  had  been  permitted  to  use  the  lot.  Ic 
was  not  the  case  of  a  bare  permission  by  the  owner  to  cross  his 
land  adjoining  a  public  street.  The  land  had,  by  use  long  con- 
tinued, been  made,  for  the  time  being,  a  public  place  and  part  of 
the  highway.  It  was  very  probable  that  injuiy  would  occur  if  the 
area  was  left  uncovered.  •  The  boundary  of  the  alley  was  not  de- 
fined, and  persons  crossing  the  lot  in  the  usual  way  were  not 
trespasser.  It  is  quite  conceivable  that  so  long  as  the  hotel  build- 
ing stood,  it  was  an  advantage  to  the  owner  that  the  unoccupied 
part  of  the  lot  should  be  open  to  the  j)ublic.  We  think  the  defend- 
ant could  not,  under  the  circumstances,  make  a  dangerous 
excavation  and  leave  it  unprotected  without  responsibility  to  those 
accustomed  to  use  the  lot  as  part  of  the  highway,  and  who,  while 
exercising  due  care,  were  injured  by  falling  into  it. 

The  court  charged  the  jury  that  it  made  **  no  difference  whether 
the  excavation  was  seven,  or  nine,  or  ten  feet  from  the  originally 
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established  boundaries  of  the  thoroughfare  (alley);  if  it  was  so  sit- 
uated that  a  person  lawfully  using  the  thoroughfare,  and  in  a 
reasonable  manner,  was  liable  to  fall  into  it,  the  defendant  was 
liable."  Construing  the  charge  with  reference  to  the  undisputed 
facts  in  the  case,  it  was  not  objectionable,  and  the  exception  thereto 
was  not  well  taken.    This  disposes  of  the  principal  question  in  the 

There  w^as  no  error  in  the  charge  that  Exchange  alley  was  a 
thoroughfare.  Whether  it  had  been  accepted  by  the  i)ublic  su  as 
to  make  it  for  all  purposes  a  highway  was  immaterial.  The  plain- 
tifT  was  lawfully  using  it  as  a  way  at  the  time  of  the  accident.  We 
have  examined  the  other  exceptions,  and  none  of  them,  w<^  think, 
are  well  taken. 

The  judgment  must  be  affirmed. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 

NoTB  BY  THE  Rbportsb.— In  HoMey  v.  Taylor^  L.  R.,  1  C.  P.  58,  the  plain- 
tiff, in  passing  along  a  highway  at  night,  feU  intoa  '*  hoist  hole,*'  on  defendants' 
premises,  which  was  within  fourteen  inches  of  the  public  way,  and  unfenced. 
It  was  held  that  the  hole  was  near  enough  to  the  highway  to  constitute  a 
nuisance,  and  that  the  defendants  were  liable. 

Erle.  (\  J.,  delivering  the  judgment  of  the  court,  said  the  defendants 
"  would  be  liable  for  a  nuisance  to  the  highway,  if  the  excavation  was  so  near 
to  it  that  a  person  lawfully  using  the  way,  and  using  ordinary  caution,  acci- 
dentaUy  slipping,  might  fall  into  it.  So  is  the  law  laid  down  in  Barnes  v. 
IFa)ti,  9  C.  B.  382;  19  L.  J.  195,  and  in  numerous  other  cases."' 

As  to  the  duty  of  the  owner  of  land  toward  one  coming  upon  it,  see  Pierce 
r.  Whilcome,  21  Am.  Rep.  120;  Severyv.  Nickernoih  id.  614;  Campbell  v.  Portlafui 
Suffar  Co.,  16  id.  603;  TolHn  v.  Portland,  etc.,  R.  R,  Co.,  8  id.  416. 

There  is  no  duty  resting  on  the  owner  of  premises  to  keep  them  in  safe  con- 
ditiou,  so  far  as  relates  to  those  who  come  upon  them  for  their  own  convenience, 
and  without  invitation,  either  express  or  implied.  Sweeny  v.  Old  Colonif  R. 
IL,  10  Allen,  368;  Indermaur  v.  Domes,  L.  R.,  1  C.  P.  274;  L.  R.,  2  C.  P.  811; 
Stdihan  v.  WaUra,  14  Ir.  C.  L.  R.  460;  SmithcoU  v.  Stanley,  1  H.  &  N.  247; 
HounaeU  v.  Smyth,7  C.  B.  (N.  S.)  731;  Baldh  v.  SmUh,  7  H.  &  N.  736;  Wilkin- 
$on  V.  Fairrie,  1  H.  &  C.  688. 

lu  ludeminur  v.  Damea,  a  gas-fltter  having  contracted  to  fit  certain  gas 
apparatus  to  the  defendant's  premises,  sent  his  workman,  the  plaintiff,  after 
the  apparatus  had  been  fixed,  and  by  appointment  with  the  defendant,  to  see 
that  it  acted  properly.  The  plaintiff  having  f(»r  this  purpose  gone  upon  thti 
defendant's  premises,  fell  through  an  unfenced  shaft  in  the  floor  and  wan 
injured.  The  premises  were  constructed  in  the  manner  usual  in  the  dfrendani'i 
business,  but  the  shaft  could,  when  not  in  use  (and  it  was  not  in  use  wiien 
plaintiff  was  injured),  have  been  fenced  without  injuiy  to  the  business.  The 
Court  of  Common  Pleas  held  that  the  plaintiff  was  not  a  mere  volunteer,  but 
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was  upon  tbe  preiui^es  uiid«)r  au  implied  iuvitatiou,  aud  that  he  ooald  recuver 
his  daiiiages;  and  this  judgment  was  affirmed  by  the  Exchequer  Chamber. 

Tbe  rule  as  to  dangerous  pit-falls  is  ably  discussed  iu  Bantes  v.  Ward,  9  V.  B- 
892;  Corby  v.  HiU,  4  C.  B.  (N.  S.)  r)M,  and  HowimU  v.  Smyth,  7  id.  731. 

Iu  Victory  v.  Ddkp.r,  (fif  N.  Y.  866,  the  plaiutifTs  Intestate  went  to  defendant's 
saltpeter  factor}*  to  pay  a  bill  to  defeudant.  Instead  of  entering  by  the  usual 
way  he  climbed  a  fence  and  entered  by  a  back  door,  on  which  were  the  woril» 
*'No  admittance/*  but  at  which  the  workmen  entered,  aud  sometimes  othern. 
In  passing  along  a  passage  way,  nine  feet  wide  and  well  lighted,  he  fell  into  an 
opening  on  one  side,  leading  to  a  vat,  and  was  killed.  Thv  court  held  the 
defendant  not  to  be  liable  on  the  ground  that  plaintiff's  intestate  was  not  thei-e 
by  his  invitation. 

In  Baaaett  v.  St.  JoatpK,  U  Am.  Rep.  446,  the  plaintiff  was  passing  along  a 
street,  and  in  endeavoring  to  avoid  the  kiok  of  a  mule  standing  near  tbe  side- 
walk, fell  into  an  excavation  upon  the  border  of  the  street,  and  the  court  beld 
the  city  liable.    See  Wood*s  Nuisances,  260. 

As  to  the  duty  of  towns  and  cities  to  fence  highways  at  dangerous  points,  nee 
Puffer  V.  Inltabitanta  of  Orange,  post ;  Hey  v.  PhUadelpiUaf  ZSt  Am.  Rep.  733 ; 
Chapman  v.  Coo^c,  14  id.  686;  Munaon  v.  Derby,  9  id.  332;  Syki'8  v.  Pawtet^  5  id. 
295;  ilfandersc/iid  v.  Dubfique,  4  id.  196;  OUver  v.  fTorcester,  3  id.  466, 


Laveety  V.  Snethbn,  appellant 

(68  N.  Y.S22.) 

Agency — When  agent  liable  for  conversion  of  prineipoTs  propert§f. 

Plaintiff  delivered  to  the  defendant  a  promissory  note  to  get  diaooonted  with 
instructions  not  to  let  it  go  oat  of  his  hands  withont  receiving  the  proceeds. 
The  defendant,  without  wrongful  intent,  delivered  the  note  toF.  who  prom- 
ised to  get  and  return  the  money  on  it.  F.  got  the  money  but  appropriated 
it  to  hifl  own  use.  Held^thikt  defendant  was  liable  for  a  conversion  of  the 
note.* 

ACTION  to  recover  damages  for  the  alleged  conversion  by  de- 
fendant of  a  promissory  note  belonging  to  plaintiff.     The 
note  was  made  by  one  Holly,  payable  to  plaintiff's  order^  who  in- 
dorsed it  and  delivered  it  to  defendant  to  procure  a  discount  thereon 
for  plaintiff. 
The  jury  returned  a  verdict  for  the  plaintiff  and  the  judgment 

*  See  Whitney  v.  Aferc/iants'   Union  Express  Co.,  6  Am.  Hep.  207;  S.  C,  lOt 
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entered  ihereon  was  affirmed  by  the  General  Term  of  the  Oonrt  of 
Commou  Pleas  of  New  York.     Defendant  appealed. 

James  C.  Carter ^  for  appellant.  Defendant's  act  in  parting  with 
the  note  did  not  amount  to  a  conversiou.  Diifresne  v.  Hutchifison, 
3  Taunt  117  ;  Moore  v.  McKibbin,  33  Barb.  246 ;  Add.  on  Torts 
[D.  &  B.  ed.],  404 ;  Siierneld  v.  Holden,  4  B.  &  C.  6 ;  Palmer  v. 
Jarmain,  2  M.  &  W.  282 ;  Serjeant  v.  Bluniy  16  Johna  74 ;  Mc- 
Morris  t.  Simpson,  21  Wend.  610  ;  Cairnesx.  Bleecker,  12  Johns. 
300;  Canfield  v.  Monger,  id.  347. 

Samuel  Hand  and  Patterson  <&  Major,  for  respondent  Defend- 
ant was  liable  for  a  conversion,  fencer  v.  Blackman,  9  Wend. 
167;  Scoft  V.  Rogers,  31  N.  Y.  676;  Beach  v.  R,  R.  Co.,  37  id. 
457;  Murray  v.  Burling,  10  Johns.  175;  Schroeppel  v.  Cornijig,  5 
Den.  240  :  CoveU  v.  Hill,  6  N.  Y,  382  ;  Fouldea  v.  Willntighhy,  8 
M.  &  W.  540  ;  Pease  v.  /SwtV//,  61  N.  Y.  481 ;  Co//i/w  v.  Bmiiett, 
46  id.  491  ;  Boyce  v.  Brockway,  31  id.  493 ;  Cbii  v.  Dows,  10  id. 
338;  2  Hill,  on  Torts,  100;  Pease  v.  Smith,  61  N.  Y.  477;  Ma- 
gf'e  V.  Badger,  34  id.  247 ;  ^.  and  C.  NaL  BL  v.  Noxon,  45  id.  765  ; 
BL  of  Rome  v.  Fi7.  of  Rome,  19  id.  20;  Birdscdl  v.  Russell,  29  id. 
2*20;  />0ve^m  v.  Coleman,  50  id.  531 ;  />e^ibr  v.  Mathews,  12  id.  313. 

Church,  C.  J.  The  defendant  received  a  promissory  note  from 
the  plaintiff  made  by  a  third  person  and  indorsed  by  the  plaintiff, 
and  gave  a  receipt  therefor,  stating  that  it  was  received  for  nego- 
tiation, and  the  note  to  be  returned  the  next  day  or  the  avails 
thereol  The  plaintiff  testified  in  substance  that  he  told  the  de- 
fendant not  to  let  the  note  go  out  of  his  reacli  without  receiving 
the  money.  ThQ  defendunt,  after  negotiating  with  one  Foote 
ibont  buying  the  note,  delivered  the  note  to  him  under  the  prom- 
iie  that  he  would  get  it  discounted,  and  return  the  money  to  de- 
fendant, and  he  took  away  the  note  for  that  purpose.  Foote  did 
pn)cure  the  note  to  be  discounted,  but  appropriated  the  avails  to 
his  own  uae. 

The  court  charged  that  if  the  jury  believed  the  evidence  of  the 
plaintiff  in  respecc  to  instructing  the  defendant  not  to  part  with 
the  possession  of  the  note,  the  act  of  defendant  in  delivering  the 
note,  and  allowing  Foote  to  take  it  away,  was  a  conversion  in  law, 
nd  the  plaintiff  was  entitled  to  recover.  The  exception  has  been 
Vol.  XXUI.  — 24 
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criticised  as  applying  to  two  propositions,  one  of  which  was  unob- 
jectionable^ and  therefore  not  available. 

Although  not  so  precise  as  is  desirable^  I  think  that  the  excep- 
tion was  intended  to  apply  to  the  proposition  above  stated,  and  was 
sufficient. 

The  question  as  to  when  an  agent  is  liable  in  trover  for  conver- 
sion is  sometimes  difficult.  The  more  usual  liability  of  an  agent 
to  the  principal  is  an  action  of  assumpsit  or  what  was  formerly 
termed  an  action  on  the  case  for  neglect  or  misconduct,  but  there 
are  cases  when  trover  is  the  proper  remedy.  Conversion  is  defined 
to  be  an  unauthorized  assumption  and  exercise  of  the  right  of  own- 
ership over  goods  belonging  to  another  to  the  exclusion  of  the 
owner's  rights.  A  constructive  conversion  takes  place  when  a  per- 
son does  such  acts  in  reference  to  the  goods  of  another  as  amount 
in  law  to  appropriation  of  the  property  to  himself.  Every  unau- 
thorized taking  of  personal  property,  and  all  intermeddling  with  it, 
beyond  the  extent  of  the  authority  conferred,  in  case  a  limited 
authority  has  been  given,  with  intent  so  to  apply  and  dispose  of  it 
as  to  alter  its  condition  or  interfere  with  the  owner's  dominion,  is 
a  conversion.     Bouv.  Law  Diet.,  title  Conversion. 

Savage,  Ch.  J.,  in  Spencer  v.  Blackman^  9  Wend.  167,  defines 
it  concisely  as  follows:  **A  conversion  seems  to  consist  in  any 
tortious  act  by  which  the  defendant  deprives  the  plaintiff  of  his 
goods." 

In  this  case  the  plaintiff  placed  the  note  in  the  hands  of  the  de- 
fendant for  a  special  purpose  not  only,  but  with  restricted  aathority 
(as  we  must  assume  from  the  verdict  of  the  jury),  not  to  part  with 
the  possession  of  the  note  without  receiving  the  money.     The  de- 
livery to  Foote  was  unauthorized  and  wrongful,  because   contrary 
to  the  express  directions  of  the  owner.     The  plaintiff  was  entitled 
to  the  absolute  dominion  over  this  property  as  owner.     He  had  the 
right  to  part  with  so  much  of  that  dominion  as  he  pleased.     He 
did  part  with  so  much  of  it  as  would   justify  the   defendant  in 
delivering  it  for  the  money  in  hand,  but  not  otherwise.     The  act 
of  permitting  the  note  to  go  out  of  his  possession  and  beyond  his 
reach  was  an  act  which  he  had  no  legal  right  to  do.     It  was  an  un- 
lawful interference  with  the  plaintiff's  property  which  resulted  in 
loss,  and  that  interference  and  disposition  constituted,  within  the 
general  principles  referred  to,  a  conversion,  and  the  authoritica  I 
think  sustain  this  conclusion,  by  a  decided  weight  of  adjudication. 
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A  leading  case  is  Syeda  v.  Hay,^T.  R.  260,  where  it  was  held  that 
troTer  would  lie  against  the  master  of  a  vessel   who  had  landed 
^'oods  of  the  plaintiff  contrary  to  the  plaintiff's  orders,  though  the 
plaintiff  might  have  had  them  hy  sending  for  them  and  paying  the 
wharfage.     Butler,  J.,  said:     *^  If  one  man  who  is  intrusted  with 
the  goods  of  another  put  them  into  the  hands  of  a  third  person, 
oontrary  to  orders,  it  is  a  conversion."    This  case  has  been  repeat- 
edly cited  by  the  courts  of  this  State  as  good  law,  and  has  never  to 
my  knowledge  been  disapproved,  although  it  has  been  distinguished 
from  another  class  of  cases  upon  which  the  defendant  relies,  and 
which  will  be  hereafter  noticed.     In  Spencer  v,  Blackmati,  9  Wend. 
167,  a  watch  was  delivered  to  the  defendant  to  have  i  ts  value  ap- 
praised by  a  watchmaker.     He  put  it  into  the   possession  of   the 
watchmaker,  when  it  was  levied  upon  by  virtue  of  an   execution 
note  against  the  owner,  and  it  was  held  to  be  a  conversion.   Savage, 
C.  J.,  said:  '*  The  watch  was  intrusted  to  him  for  a  special  pur- 
pose, to  ascertain  its  value.     He  had  no  orders  or  leave  to  deliver 
it  to  Johnson,  the  watchmaker,  nor  any  other  person."     So,  when 
one  hires  a  horse  to  go  an  agreed  distance,  and  goes  beyond  that 
<ii5tance,  he  is  liable  in  trover  for  a  conversion.   Wheelock  v.   Wheel- 
vrighty  5  Mas^i.  104.     So,   when   a  factor  in  Buffalo  was  directed 
to  sell  wheat  at  a  specified  price  on  a  particular  day,  or  ship  it  to 
New  York,  and  did  not  sell  or  ship  it  that  day,  but  sold  it  the  next 
day  at  the  price  named,  held  that  in  legal  effect  it  was  a  conversion. 
Scoit  V.   Rogers,  31  N.  Y.  676;  see,  also,   Addison   on   Torts,  310, 
and  cases  there  cited.     The  cases  most  strongly  relied  upon  by  the 
learned   counsel  for  the  appellant  are  Dnfresne  v.  Iluichinson^  8 
Taunt.  117,  and  Sarjeant  v.  Blunt,  16  Johns.  74,  holding  that  a 
broker  or  agent  is  not  liable,  in  trover,  for  selling  property  at  a  price 
l)elow  instructions.     The  distinction  in  the  two  classed  of   cases,  I 
apprehend,  is  that  in  the  latter  the  broker  or  agent  did  nothing 
with  the  property  but  what  he  was  authorized    to   do.     He   had  a 
right  to  sell  and  deliver  the  property.     Ho  disobeyed  instructions 
ai5  to  price  only,  and  was  liable  for  misconduct,  but  not  for  conver- 
sion of  the  property,  a  distinction  which,  in  a  practical  sense,  may 
^eem  technical,  but  it  is  founded   probably   upon    the  distinction 
between  an  unauthorized  interference  with  the  property  itself,  and 
the  avails  or  terms  of  sale.    At  all  events,  the  distinction  is  fully 
recognized  and  settled  by  authority.     In  the  last  case  Spencer, 
J.,  distinguished  it  from  Syeds  v.  Hay,  supra.     He  said:     *'In  the 
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ease  of  Syeds  v.  Hay,  4  Term  K.  260,  the  captain  disobeyed  his 
orders  in  deliyering  the  goods.  He  had  no  right  to  touch  them  for 
tlie  purpose  of  delivering  them  on  that  wharf." 

The  defendant  had  a  right  to  sell  the  note,  and  if  he  had  sold  it 
at  a  less  price  than  that  stipulated,  he  would  not  hare  been  liable 
in  this  action,  but  he  had  no  nght  to  deliver  tlte  note  to  Foot  to 
tiike  away,  any  more  than  ho  had  to  pay  his  own  debt  with  it 
Morall;^,  there  might  be  a  difference,  but  in  law  both  acts  would  be 
u  conversion,  each  consisting  in  exercising  an  nnauthorixed  do- 
minion over  the  plaintiff's  property.  Pahner  v.  JarmaiUy  2  M.  & 
AV.  282,  is  plainly  distinguishable.  There,  the  agent  was  author- 
ized to  get  tlio  note  discounted,  which  he  did  and  appropriated  the 
avails.  Parke,  B.,  said:  *'The  defendant  did  nothing  with  thu 
bill  which  he  wsis  not  authorized  to  do."  So,  in  Cairnes  v. 
Bleecker,  12  Johns.  300,  where  an  agent  was  authorized  to  deliver 
goods  on  receiving  sufficient  security,  and  delivered  the  goods  on 
inadequate  security,  it  was  held  that  trover  would  not  lie,  for  the 
reason  that  the  question  of  the  sufficiency  of  the  security  was  a 
matter  of  judgment  In  McMorris  v.  Simpson^  21  Wend.  610, 
Bronson,  J.,  lays  down  the  general  rule  that  the  action  of  trover 
**  may  be  maintained  when  the  agent  has  wrongfully  conTerted  the 
property  of  his  principal  to  his  own  use,  and  the  fact  of  conversion 
may  be  made  out  by  s)i owing  cither  a  demand  and  refusal,  or  that 
the  agent  has  without  necessity  sold  or  otherwise  disposed  of  the 
property  contrary  to  liis  instructions.  When  an  agent  wrong- 
fully refuses  to  surrender  the  goods  of  his  principal,  or  wlioll\ 
departs  from  his  authority  in  disposing  of  them,  he  makes  the 
property  his  own  and  may  be  treated  as  a  tori  feasor^  The  result 
of  the  authorities  is  that  if  tlie  agent  parts  with  the  property,  in  a 
way  or  for  a  purpose  not  authorized,  he  is  liable  for  a  conversion, 
but  if  ]ie  parts  with  it  in  accordance  with  his  authority,  although 
at  less  price,  or  if  he  misapplies  the  avails,  or  takes  inadequate  for 
f^ufficient  security,  he  is  not  liable  for  a  conversion  of  the  property. 
but  only  in  an  action  on  the  case  for  misconduct  It  follows  that 
there  was  no  error  in  the  charge.  The  question  of  good  faith  is 
not  involved.  A  wrongful  intent  is  not  an  essential  clement  of  the 
conversion.  It  is  sufficient  if  the  owner  has  been  deprived  of  his 
property  by  the  act  of  another  assuming  an  unanthorized  domin- 
ion and  control  over  it  31  N.  Y.  490.  It  is  also  insisted  that  the 
parol  evidence  of  instructions  not  to  part  with  the  note  was  incom- 
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(letent  to  vary  the  terms  of  the  contract  contained  in  the  receipt. 
This  eyideuce  was  not  objected  to  not  only,  but  the  point  was  not 
taken  in  any  manner.  The  attention  of  the  court  was  not  called 
10  it,  and  the  court  made  no  decision  in  respect  to  it.  Under  these 
eii-cumstances  it  must  be  deemed  to  have  been  waived,  and  is  not 
available  upon  appeal.  But  if  an  exception  had  been  taken  I  am 
inclined  to  the  opinion  that  the  testimony  was  competent.  It  is 
not  claimed  that  it  varies  that  part  of  the  receipt  which  contains 
an  2igreement  to  return  the  note  or  the  money  the  next  day,  but 
that  it  varies  the  claase  stating  that  the  note  was  received  for  nego- 
tiation. This  expresses  the  purpose  of  receiving  the  note,  and  if 
deemed  a  contract,  can  it  be  said  that  a  parol  mandate  not  to  part 
with  possession  of  the  note  before  sale  and  receipt  of  money  is 
iiiconsistent  with  it? 

There  is  no  rule  of  law  which  gives  an  agent  the  right  thus  to 
\Kixi  with  a  promissory  note  under  the  mere  authority  to  negotiate. 
The  instructions  were  consistent  with  the  purpose  expressed, 
although  if  ihey  had  not  been  given  a  wider  field  of  inquiry  might 
have  been  opened.  A  promissory  note  passes  from  hand  to  hand, 
and  a  bona  fide  holder  is  protected  in  his  title,  and  it  might  well  bo 
claimed  thac  an  anthority  to  sell  would  not  ordinarily  justify  a  de- 
livery to  a  third  person  without  a  sale.  Without  definitely  passing 
uix)n  this  question,  we  think  that  the  question  should  have  been 
ill  some  form  presented  at  the  trial.  In  a  moral  sense  the  defend- 
ant may  have  acted  in  good  faith,  and  hence  the  judgment  may 
operate  harshly  upon  him,  but  the  fact  found  by  the  jury  renders 
him  liable  in  this  action. 

The  judgment  must  be  affirmed. 

AU  concur. 

Judgment  ajffirrned. 
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Arnott  V.  The  Pittston  and  Elmira  Coal  Company,  appellaat. 

(aSN.  Y.  658  ) 

■ 

Contracts  againti  tmblie  policy  —  Combinatum  to  affect  trade  —  Becaverp  for  part 

performance  under  the  contract. 

Defendants,  who  were  dealers  in  coal,  entered  into  a  contract  with  a  coal  com- 
pany to  take  all  the  coal  the  latter  should  send  into  the  State  not  exceeding 
2,000  tons  per  month,  and  the  coal  company  agreed  not  to  sell  coal  to  other 
parties  in  the  State.  The  product  of  the  coal  company's  mines  largely 
exceeded  the  2,000  tons  per  month.  The  contract  was  made  for  the  purpose 
of  enabling  the  defendants  to  have  a  monopoly  of  the  market  and  to  control 
the  price.  HMt  that  the  contract  was  against  public  policy  and  void,  and 
that  the  coal  company  could  not  recover  the  price  of  coal  delivered  under  it 

ACTION  by  plaintiff,  as  assignee  of  the  Butler  Colliery  Company, 
to  recover  the  price  of  2,700  tons  of  coal,  alleged  to  have 
been  sold  to  the  defendant  by  the  colliery  company.  The  facts 
arc  sufficiently  stated  in  the  judgment  of  the  court.  A  judgment 
was  entered  for  the  plaintiff  upon  the  report  of  a  referee,  and  this 
judgment  was  affirmed  by  the  General  Term  of  the  Supreme 
Court. 

H.  Boardman  Smith,  for  appellant.  The  agreement  was  a  con- 
spiracy, which  rendered  all  the  parties  to  it  liable  to  indictment. 
2  R.  S.  69,  §  8;  4  Den.  352;  68  Penn.  St  174;  6  Den.  434;  2  Wheel. 
Cr.  262;  1  id.  142;  2  Colby,  34, 36;  14  Wend.  14;  4  id.  228;  2  Mass. 
337,  538,  112 ;  6  id.  74 ;  9  id.  415;  3  S.  &  R.  220 ;  4  Mete.  Ill;  1 
City  H.  Rec.  169;  7  Bost.  L..R.  58.  The  agreement  was  void  as 
against  public  policy.  14  N.  Y.  181 ;  31  id.  476 ;  Richardson  v. 
Crandall,  30  How.  142;  2  Arch.  Cr.  L.  1072;  Burt  v.  Place,  6  Cow. 
431;  Daimouth  v.  Bemieif,  15  Barb.  543.  The  maxim  "«c  turpi 
causa  non  oritur  actiOy^  applies  with  like  effect  to  a  contract  merely 
malum  prohibitum  as  to  one  malum  in  se.  Staples  v.  Gould.  5 
Seld.  520;  26  Barb.  601 ;  Fx  parte  Dyster,  2  Rose,  351;  Aubert  v. 
Maze,  2  B.  &  P.  374;  14  Johns.  273;  TJialimer  v.  Brinkerhoff,  20 
id.  397;  7  Wend.  280;  43  N.  Y.  277;  Jarvis  v.  Peck,  10  Paige,  118; 
1  Hoff.  Ch.  479;  Sar.  Co.  Bk,  v.  King,  44  N.  Y.  87;  Story  on 
Sales,  §§  486,  496,  504.     The  Butler  Colliery  Company  was  ''  in 
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pari  delicio"  with  defendant  in  this  transaction.  44  N.  Y.  87,  94; 
15  Barb.  541 ;  Tracy  t.  Tahnage,  14  N'.  Y.  162 ;  18  id.  244 ; 
JaquesY.  Oolighily,  2  W.  BL  1073;  Jaquea  v.  Wilty,  1  H.  BL  G5; 
Williams  V.  Hedley,  8  East,  378;  11  Mass.  368;  22  Pick.  181;  23 
id.  24;  3  Mete.  581;  7  Johns.  434;  Oneida  BL  v.  Ont,  BL,  21  N. 
T.  496;  S.  H.  Bk.  v.  Codd,  18  id.  244;  Pepper  v.  Haight,  20  Barb. 
430;  8  id.  439;  3  Seld.  328;  Story  on  Sales,  605-607;  Story  on 
Cont.  624,  625. 

John  Murdock,  for  respondent.     If  defendant  suffered  by  the 

rescission  of  the  contract  its  only  remedy  is  to  recoup  its  damages. 

Snook  T.  Friesy  19  Barb.  313,  416;   Winne  v.  McDonald,  39  N.  Y. 

233;  Tipton  v.  Feitner,  20   id.  423,  433;    Gra7it  v.  Johnson,  6  id. 

253;  Parmalee  v.  0.  and  S,  E,  R.  Co,,  6  id.  74;  Clinton  v.  Hope 

Ins,  Co.,  45  id.  454;  Olacius  v.  Black,  50  id.  145;  2  Pars,  on  Cont. 

193;  Sickels  v.  Pattison,  14  Wend.  257;  Swift  v.  Opdyke,  43  Barb. 

275;  Selden  v.  Pringle,  17  id.  458;  Pepper  v.  Haighty  20  id.  440. 

The  contract  being  divisible,  the  court  will  disregard  the  bad  and 

sustain  the  agreement  upon  the  good  consideration,  and  enforce  it. 

1  Pars,  on  Cont.  380,  381,  notey;  2  id.  253;  2  Kent's  Com.  (m.  p.) 

468,  and  note  (11th  ed.);  Add.  on  Cont,  §  147;  Story  on  Cont., 

§  459;  Chitty  on  Cont.  694, 1001,  and  note;  3  Comst.  37;  Mete,  on 

Cont  246,  254;  8   T.  R  411;  8  Ease,  231;  Erie   R.  Co.  v.  U.  L, 

Wks,,  6  Vroom  (N.  J.),  240;  18  Penn.  St  50;  Leavitt  v.  Palmer,  3 

N.  Y.37;  Oneida  Bk.  v.  Ontario  BL,  21  id.  491;  Curtis  v.  Leavitt, 

15  id.  12 ;  Hardin  v.  Hyde,  40  Barb.  440 ;  Leavitt  v.  Blatchford,  5 

id.  10;  Pepper  v.  Haight,  20  id.  438;  Sanderson  v.  Goodrich,  46  id. 

618;  Grant  v.  Johnso7%,  5  id.  161 ;  Mackie  v.   Cairns,  5  Cow.  547, 

564;  Coke's  Litt  206rt-218a;  Thomas  v.  Howell,  1  Salk.  170;  Mc- 

Allen  V.  Churchill,  11  Moore,  483;  Mallan  v.  May,  11  M.  &  W.  274; 

WaUis  V.  Day,  2  id.  653;  Green  v.  Price,  13  id.  695;  Chapman 

V.  Nainhy,  2  Rayns,    1456;  1  Hoff.   Ch.  479;  Jarvis  v.  Peck,  10 

Paige,  119;  AlcocJe  v.  Giberton,  5  Duer,  76;  Tracy  v.  Talmxige,  14  N.  Y. 

181;  Siger  v.  Daniels,  8  Alb.  L.  J.  45;  Evans  v.  Harris,  19  Barb.  4'^3. 

The  contract  was  not  illegal  as  a  restraint  in   trade  or  otherwise. 

Van  Marter  v.  Bdbcock,  23   Barb.  633;  Chitty  on  Cont,  §  112;  2 

Pars,  on  Cont  258,  and  note;  Story  on  Cont,  §§  547,  550,  552,  553: 

23  Barb.  633;  ION.  Y.  244;  1  Cow.  77;  6  Hill,  217;  Comyn  on  Cont, 

p.  1,  ch.  4,  §  56;  id.,  ch.  10,  §  438;  2  Chitty  on  Cont  407;  Michel  v. 

Bmtnold9,  1  P.  Wms.  181;  Oale  t.  Reed,  8  East,  80;  21  Wend.  167; 
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that  company  out  of  the  market,  except  the  limited  amount  which 
it  agreed  to  take,  and  thus  to  artificially  enhance  the  price  of  that 
necessary  commodity.  This  purpose  was  the  basis  of  the  whole 
agreement,  and,  as  is  found  by  the  referee,  was  understood  by  both 
parties  at  the  time  of  entering  into  the  contract. 

That  a  combination  to  effect  such  a  purpose  is  inimical  to  the 
interests  of  the  public,  and  that  all  contracts  designed  to  effect 
such  an  end  are  contrary  to  public  policy,  and  therefore  illegal,  is 
too  well  settled  by  adjudicated  cases  to  be  questioned  at  this  day. 
Morris  Rtm  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173;  S.  C. 
8  Am.  Rep.  159;  People  v.  Fisher,  14  Wend,  9  ;  4  Denio^  352  ;  5  id. 
434 ;  44  N.  Y.  87,  and  cases  cited. 

Every  producer  or  vender  of  coal  or  other  commodity  has  the  right 
to  use  all  legitimate  efforts  to  obtain  the  best  price  for  the  article 
in  which  he  deals.  But  when  he  endeavors  to  artificially  enhance 
prices  by  suppressing  or  keeping  out  of  markets  the  products  of 
others,  and  to  accomplish  that  purpose  by  means  of  contracts 
binding  them  to  withhold  their  supply,  such  arrangements  are  even 
more  mischievous  than  combinations  not  to  sell  under  an  agreed 
price.  (Combinations  of  that  character  have  been  held  to  be  against 
public  policy  and  illegal.  If  they  should  be  sustained,  the  prices 
of  articles  of  pure  necessity,  such  as  coal,  flour  and  other  indispen- 
sable commodities,  might  be  artificially  raised  to  a  ruinous  exten 
far  exceeding  any  naturally  resulting  from  the  proportion  between 
supply  and  demand.  No  illustration  of  the  mischief  of  such  con- 
tracts is  perhaps  more  apt  than  a  monopoly  of  anthracite  coal,  the 
region  of  the  production  of  which  is  known  to  be  limited.  Par- 
ties entering  into  contracts  of  this  description  must  depend  upon 
each  other  for  their  execution,  and  cannot  derive  any  assistance 
from  the  courts. 

The  plaintiff,  however,  contends,  that  notwithstanding  the  ille- 
gality of  the  stipulation  of  the  Butler  Colliery  Company  not  to  sell 
coal  to  other  companies,  he  is  still  entitled  to  recover  for  the  coal 
actually  delivered  to  the  defendant. 

The  coal  was,  as  found  by  the  referee,  delivered-  under  the  illegal 
contract.  Tlie  purpose  of  the  vendee  was  against  public  policy, 
and  the  vendor  knew  it.  This  brings  us  straight  to  the  question, 
whether  the  vendor,  delivering  goods  under  such  a  contract,  can 
recover  for  the  price.  I  think  that  under  the  circnmstanoes  of 
the  present  case,  as  found  by  the  referee,  he  cannot.    If  an  abso- 
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Inte  purchase  had  been  made  by  the  defendant  of  the  Butler  Goal 
Company  of  any  specified  quantity  of  coal,.oi:  even  of  all  the  coal 
which  the  Butler  company  could  produce,  that  contract  would 
have  been  legal,  notwithstanding  that  the  object  of  the  purchaser 
was  to  secure  a  monopoly  and  that  the  vendor  knew  it.  He  had  a 
right  to  dispose  of  his  own  goods,  and  (under  certain  limitations) 
a  vendor  of  'goods  may  recover  for  their  price,  notwithstanding 
that  he  knows  that  the  vendee  intends  an  improper  use  of  them, 
so  long  as  he  does  nothing  to  aid  in  such  improper  use,  or  in  the 
illegal  plan  of  the  purchaser.  This  doctrine  is  established  by  au- 
thority, and  is  sufficiently  liberal  to  vendors.  But — and  this  is  a 
very  important  distinction — if  the  vendor  does  any  thing  beyond 
making  the  sale,  to  aid  the  illegal  scheme  of  the  vendee,  he  ren- 
ders himself  particeps  criminis,  and  cannot  recover  for  the  price. 
Tracy  v.  Talmadge,  14  N.  Y.  162. 

Now,  to  apply  these  principles  to  the  case  before  us.  If  the 
Butler  Colliery  Company  had  sold  to  the  defendant  any  specified 
number  of  tons  of  coal,  or  even  the  whole  product  of  its  mines,  it 
had  the  right  so  to  do  and  could  recover  for  the  price  agreed  upon, 
even  though  it  knew  that  the  object  of  the  purchaser  was  to  obtain 
a  monopoly  of  the  article.  But  when  it  agreed  to  sell  only  a  part 
of  its  product  to  the  defendant,  and  stipulated  in  the  same  agree- 
ment, and  a^  part  thereof,  that  it  would  not  sell  the  residue  to  any 
other  party  to  go  north,  knowing  that  the  object  of  the  defendant 
w'as  to  create  a  monopoly,  and  that  such  stipulation  was  intended 
as  one  of  the  means  of  averting  competition,  it  made  itself  a  party 
lo  the  illegal  scheme  of  the  defendant.  These  mutual  engage- 
ments cannot  be  separated.  It  is  perfectly  patent  that  one  was 
the  consideration  for  the  other,  and  that  the  defendant  would  not 
have  bought  the  coal  in  question  unless  the  Butler  company  had 
a^nxjed  to  aid  it  in  preventing  competition. 

The  illegality  of  the  contract  seems,  by  the  opinion  of  the  referee, 
to  have  beeh  admitted  by  the  parties  when  the  case  was  submitted 
:or  his  adjudication.  In  his  opinion,  which  shows  that  he  fully 
eumprehended  the  subject,  he  yielded,  with  apparent  reluctauce, 
to  a  decision  of  Assistant  Vice-Chancellor  Hoffmak,  in  Jarvis  v. 
Feci,  HofE.  Ch.  479.  The  question  presented  in  that  case  was 
different  from  the  one  now  before  us.  The  question  there  was 
vnether,  when  a  bond  and  mortgage  were  given  for  two  considera- 
tions, one  legal  and  the  other  illegal,  the  bond  and  mortgage  could 


196  NEW  YORK, 


Arnott  V.  The  Pittston  and  Elmira  Coal  C'oinpanj. 


be  sustained  on  the  legal  consideration  ?  Assistant  Vice-Ciiuacel- 
lor  HoFFMAX  argued,  that,  if  the  legal  consideration  was  sufficient, 
the  illegal  one  might  be  disregarded.  Chancellor  Walworth 
approved  the  result,  on  the  ground  that  both  covenants  were  legal. 
I  do  not  think  that  this  case  throws  much  light  upon  the  present 
one.  The  principle  of  Assistant  Vice-Chanoellor  Hoffman's 
decision  seems  to  have  been  considerably  shaken,  to  say  the  least, 
in  the  case  of  Tlie  Saratoga  Co.  Batik  v.  Kuig,  44  X.  Y.  87.  It  is 
difficult  to  reconcile  those  cases. 

At  the  General  Term  the  judgment  of  the  referee  was  sustaiue<l 
upon  two  grounds:  first,  that  the  illegal  provision  of  the  agree- 
ment was  independent  of,  and  separate  from,  the  legal  part.  This 
point  has  I  think  been  sufficiently  discussed.  The  second  ground 
is,  that  the  Butler  Colliery  Company,  after  having  made  the  first 
month's  delivery  under  the  contract,  rescinded  it  and  refused  to 
carry  it  out,  and  that  this  action  is  not  upon  the  contract,  but  in 
disaffirmance  of  it,  and  to  recover  the  value  of  the  property  which 
the  defendant  has  obtained  under  it.  This  position  introduces  a 
new  phase  of  the  case.  If  the  Butler  company  made  the  contract 
understandingly,  as  found  by  the  referee,  it  is  difficult  to  see  how 
it  could  acquire  any  greater  rights  Jigainst  the  defendant  by  break- 
ing it,  than  it  would  have  had  by  keeping  faith  and  performing  it. 
To  meet  this  difficulty  it  is  suggested  that  the  Butler  com|)auiy 
never  made  the  illegal  agreement.  That  it  was  made  by  an  agent 
who  exceeded  his  author! tv,  and  that  when  it  came  to  the  knowl- 
edge  of  the  company  it  repudiated  and  disaffirmed  it,  and  that  this 
action  is  in  disaffirmance  of  the  contract.  This  position  is  not 
sustained  by  the  facts.  The  action  is  not  in  disaffirmance  of  the 
contract.  If  the  contract  were  rescinded,  there  would  be  no  sale 
of  the  coal,  and  the  claim  of  the  Butler  Coal  Comi)aiiy  would  be 
for  its  re-delivery,  or  for  «iamages  for  the  conversion.  But  such  is 
not  the  character  of  this  action.  The  present  plaintiff  could  not 
maintain  such  an  action.  Ue  has  no  title  to  the  coal,  but  is  simply 
assignee  of  the  claim  of  the  Butler  Cojil  Company  for  bill  of  coal 
sold  and  for  advances  made  under  the  agreement.  The  complaint 
avers  the  sale  and  delivery  of  the  coal  at  an  agreed  price,  and 
claims  to  recover  that  price,  together  with  certain  advances  made 
at  defendant'srequest,  less  certain  commissions,  all  of  which  chtiDis, 
as  the  evidence  and  finding  show,  conform  to  the  provisions  of 
the  contract.    The  plaintiff  idleges  in  the  complaint  the  assign- 
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ment  to  him  of  this  indebtedness^  and  thus  seeks  to  enforce  the 
claim  of  the  Butler  company  so  far  as  it  had  accrued  under  the 
contract^  up  to  the  time  when  it  repudiated  the  obligations  on  its 
part  which  were  favorable  to  the  defendant.  The  case  of  Peck  v. 
Btirr,  10  N.  Y.  294,  is,  I  think,  an  authority  directly  adverse  to  the 
position  of  the  plaintiff,  and  shows  that  no  recovery  can  be  had  for 
the  partial  performance  of  an  illegal  contTact,  rescinded  or  repudi- 
ated after  snch  part  performance.  See,  also,  KnowUon  v.  Congress 
and  Empire  Spring  Company,  57  N.  Y.  518,  530. 

But,  furthermore,  the  referee  did  not  rest  his  judgment  on  any 
such  ground  as  now  suggested,  nor  do  his  findings  justify  such  a 
ground,  lie  finds  that  the  contract  was  made  by  the  !6utler  Col- 
liery Company.  That  it  knew  that  the  purpose  of  the  defendant 
in  making  it  was  to  obtain  a  monopoly  of  coal  in  the  Elmira 
market  and  prevent  competition  therein,  and  that,  but  as  a  means 
of  accomplishing  that  purpose,  it  would  not  have  made  the  con- 
tract He  finds  that  the  coal  was  delivered  pursuant  to  that  eon- 
tract;  that  after  its  delivery  the  Butler  company  refused  to  deliver 
any  more  coal  to  defendant,  and  made  sales  to  other  parties  north 
of  the  stipulated  line.  But  there  is  no  finding  that  the  Butler 
company  rescinded  the  agreement  on  the  grounds  of  its  illegality, 
or  of  any  want  of  power  in  its  agent  to  make  it.  The  finding  is 
that  tbe  rescission  and  refusal  to  perform  were  without  reason  or 
ezcufie.  Upon  these  findings  we  do  not  think  the  alleged  rescis- 
sion gives  the  plaintiff  any  better  right  to  recover  for  the  part 
performance  than  he  would  have  had  if  the  Butler  company  had 
performed  all  its  stipulations. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

All  ooncar,  Millbb,  J.,  not  sitting. 

^adgmsfit  reversed^ 
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(10  Yroom,  80.) 

lAfe  insurance  —  when  appUecUion  does  not  bscoms  a  part  of  poUey^^  War- 
ranties, 

An  application  for  a  policy  of  life  insarance  contained  an  agreement  that  the 
answera  and  statements  shoald  "  be  the  basis  and  fonn  part  of  the  contract 
or  policy,  and  if  the  same  be  not  in  all  respects  true  and  correctly  stated, 
the  said  policy  shall  be  void  according  to  the  terms  thereof."  The  policy 
declared  that  the  insarance  was  "  in  consideration  of  the  representations/* 
etc.,  and  that  fraud  and  intentional  misrepresentations  vitiati^  the  policy, 
but  did  not  otherwise  refer  to  the  application.  Held,  that  the  agreement 
and  statements  in  the  application  did  not  become  a  part  of  the  policy,  and 
were  not  warranties,  and  that  the  policy  was  avoided  only  for  fraud  or  inten. 
tional  misrepresentations.* 

THIS  was  an  action  of  assumpsit,  founded  upon  a  policy  of  in- 
surance, issued  under  seal  by  the  plaintiffs  in  error,  upon  the 
life  of  Frederick  Day,  deceased,  the  testator  of  the  defendant  in 
error,  in  his  life-time,  and  dated  October  29th,  1868,  for  $10,000. 
The  declaration  was  filed  December  10th,  1874,  and  the  defend- 

*  See,  also,  FiUh  ▼.  The  Amtrioan  PopuJUur  Life  ln%.  Co.,  17  Am.  Bep.  9%, 
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ant's  pleas  were  filed  February  15th,  1876.  An  order  was  entered 
May  31st,  1875,  striking  ont  all  of  the  defendant's  pleas,  except 
the  first,  which  was  the  general  issue. 

The  cause  came  om  to  be  tried  before  Justice  Van  Stgkbl,  and  a 
jury,  at  the  Union  Circuit,  in  September,  1875,  and  a  verdict  was 
rendered  in  favor  of  the  plaintiffs,  against  the  defendant,  for  the 
whole  amount  claimed  and  interest. 

George  E.  Sibley  and  T.  N.  McCarter,  for  plaintiffs  in  error. 

W.  J.  Magie  imd  Cortlandt  Parker,  for  defendant  in  error. 

The  Chancellok.  The  defendant  in  error  brought  an  action 
of  assumpsit  in  the  Supreme  Court  on  a  policy  of  insurance  issued 
by  the  plaintiffs  in  error  to  the  testator,  Frederick  Day,  upon  his 
own  life.  The  company  pleaded  the  general  issue  and  five  special 
pleas,  which  latter  were,  on  motion,  stricken  out.  The  trial  of 
the  issue  resulted  in  a  verdict  against  the  company  and  judgment 
thereon.  The  company  insist  that  the  form  of  the  action  was 
erroneous;  that  the  order  striking  out  the  pleas  was  illegal,  and 
that  there  was  error  in  the  exclusion  on  the  trial  of  evidence 
offered  in  their  behalf,  and  in  the  admission  of  evidence  on  behalf 
of  the  executor,  and  in  the  refusal  of  the  judge  to  charge  as  re- 
quested by  their  counsel. 

[The  court  here  decided  that  as  the  policy  was  under  seal  the 
action  should  have  been  "covenant,"  but  that  the  court  could 
under  the  statute  allow  amendment.] 

The  errors  assigned  upon  the  striking  out  of  the  special  pleas, 
and  that  assigned  upon  the  refusal  of  the  judge  at  the  circuit  to 
charge  as  requested  by  the  company's  counsel,  may  be  considered 
togetlier.  The  pleas  were  stricken  out,  on  the  ground  that  the 
alleged  misrepresentations  therein  set  up  in  avoidance  of  the  lia- 
bility of  the  company  under  the  policy  were  not  therein  stated  to 
have  been  material  and  intentionally  or  fraudulently  made,  and 
the  refusal  to  charge,  just  referred  to,  was  on  a  request  to  charge 
that,  under  the  terms  of  the  policy  and  the  application  for  insur- 
ance, the  statements  and  representations  made  by  the  insured 
became  part  of  the  contract,  and  that  their  falsity  was  a  defense  to 
the  action,  whether  the  untruth  was  intentional  or  not.  When 
application  was  first  made  by  the  testator  for  the  insurance,  the 
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agent  of  the  company  through  wliom  it  was  made  wrote  down  in 
pencil,  on  paper  intended  as  a  proposal  for  insurance,  the  testator's 
answers  to  certain  printed  questions  thereon,  relative  to  subjects  on 
which  the  company  deemed  it  proper,  accor(iing  to  their  regula- 
tions, to  have  answers  in  that  connection.  This  paper  was  not 
signed  by  the  testator.  Afterward  another  like  paper,  containing 
like  questions,  with  answers  by  the  testator,  and  signed  by  him, 
was  delivered  to  the  company  as  an  application  for  the  insurance- 
Both  these  papers  contained  these  words  :  '*  And  I  hereby  further 
agree  that  the  preceding  answers  given  to  the  annexed  questions, 
and  the  accompanying  statements,  together  with  the  statements 
made  to  the  examining  physician,  shall  be  the  basis  and  form  part 
of  the  contract  or  policy  between  me  and  the  said  company,  and  if 
tlie  same  be  not  in  all  respects  true  and  correctly  stated,  the  said 
policy  shall  be  void,  according  to  tlie  terms  thereof." 

The  policy  declared  that  the  insurance  was  *'  in  consideration  of 
the  representations  made  "  to  the  company,  and  of  the  premiums 
paid  and  to  be  paid.  It  further  stated  that  it  was  issued  and 
accepted  by  the  insured,  upon  certain  express  conditions  tlierein 
stated,  among  which  was  the  following:  "  Fraud  or  intentional 
misrepresentations  vitiate  the  policy."  No  reference,  except  as 
above  stated,  was  made  to  the  proposal  or  application,  or  either  of 
them,  or  the  matters  therein  contained,  or  to  any  statements  or 
representations  by  the  insured.  Tlie  counsel  of  the  company  insist 
that  the  statements  contained  in  the  proposal  and  application  were 
by  virtue  of  tlie  agreement  above  quoted  therein  contained  made 
part  of  the  policy,  and  that  tliey  were,  therefore,  in  fact,  warranties 
or  conditions,  on  the  tinith  of  which  the  liability  of  the  company 
was  based,  and  that,  therefore,  the  question  of  their  materiality  or 
of  the  knowledge  of  the  testator  that  they  were  untrue,  or  of  his 
intention  in  making  them,  was  not  involved. 

Whether  the  statements  in  question  are  warranties,  or  conditions* 
or  representations  merely,  will  depend  on  whether  they,  in  fact^ 
are  incorporated  into  the  policy.  *•  It  is,"  said  Lord  Ellen  bor- 
ough, in  Robertsofi  v.  French,  4  East,  130,  136,  "a  question  of 
construction  in  every  case,  whether  a  poh'cy  is  so  worded  as  to  make 
the  accui*acy  of  a  bona  fide  statement  a  condition  precedent,  and 
the  rules  of  constiniction  are  the  same  in  politics  as  in  other  writ- 
ten contracts."  ''In  order  to  make  any  statements  bindinir  as 
warranties,"  says  Bunyon.  *'  they  must  appear  upon  the  face  of  the 
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instrument  itself  by  which  the  contract  of  insurance  is  effected; 
they  must  either  be  expressly  set  out  or  by  inference  incorporated 
in  the  policy.  If  they  are  not  so  they  are  not  warranties,  but  rep- 
lesentations.  Bunyon  on  Life  Assur.  34.  See,  also,  May  on  Ins., 
§  159.  In  Wheelton  v.  ffardisiy,  8  El.  &  B.  232,  where  a  policy  of 
life  insurance  recited  that  the  assured,  being  interested  in  the  life 
of  J.,  were  desirous  of  effecting  such  assurance  as  was  thereinafter 
expressed,  vrith  the  association,  and  had  caused  to  be  delivered 
into  the  office  of  the  association  a  proposal  for  assurance,  in  writ- 
ing, bearing  date  tlie  8th  of  September,  1852,  whereby  it  was 
declared  that  the  ago  of  said  J.  did  not  exceed  thirty-five  years; 
that  he  had  not  had  rupture,  or  any  fit  or  convulsions  since  child- 
hood, or  gout  or  asthma,  insanity  or  spitting  of  blood  ;  that  he  had 
not  had  any  habitual  cough  or  any  disease  of  the  lungs  or  heart,  or 
any  other  disease  or  disorder  tending  to  the  shortening  of  life,  and 
that  the  association  had  f hereupon  undertaken  the  proposed  assur- 
ance, subject  to  the  terms  and  conditions  therein  and  thereunder 
expressed,  but  among  the  conditions  was  no  reference  to  the  pro- 
posal, or  its  statements  or  any  matter  therein  contained,  it  w:i.s 
held  that  there  was  no  warranty  of  the  truth  of  the  matters  recited 
jn  the  policy  to  have  been  declared  in  the  proposal,  or  any  thing  in 
the  nature  of  the  contract  showing  an  intention  that  the  truth  of 
these  matters  should  be  the  basis  of  the  contract. 

In  Anderson  v.  Fitzgerald,  4  H.  of  L.  Cas.  484,  it  was,  indeed, 
held  that  misrepresentation  m  either  of  two  particulars  not  speci- 
fied in  the  statement  of  the  subjects  of  warranty  in  the  policy,  but 
mentioned  in  the  proposal  for  insurance  which  the  parties  luid 
agreed  should  form  the  basis  of  the  contract  between  the  insured 
and  the  company,  would  avoid  the  policy  and  forfeit  the  moneys 
paid;  but  in  that  case  the  policy  was  so  framed  as  to  make  the  ac- 
curacy of  the  preliminary  statement  a  condition  precedent  to  the 
validity  of  the  policy.  The  policy  contained  a  proviso  which  pro- 
vided, among  other  things,  that  if  any  circumstance  material  to 
the  insurance  should  not  have  been  truly  stated,  or  should  have 
been  misrepresented  or  concealed,  or  should  not  have  been  fully 
and  fairly  disclosed  and  communicated  to  the  company,  or  if  any 
fraud  should  have  been  practiced  on  the  company,  or  any  false 
statements  made  to  them  in  or  about  the  obtaining  or  effecting  of 
the  Insurance,  the  policy  was  to  be  null  and  void,  and  all  moneys 
pud  by  the  insured,  or  in  his  behalf,  on  account  of  the  insurance, 
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should  be  forfeited.  When,  in  Pawfoii  v.  WaifoUy  1  Cowp.  785, 
Lord  Mansfield  was  asked,  in  behalf  of  the  underwriten, 
*' Whether  it  was  the  opinion  of  the  court  that,  to  make  written 
instructions  valid  and  binding  as  a  warranty,  they  must  be  inserted 
in  the  policy,  he  answered  that  that  was  most  undoubtedly  the 
opinion  of  the  court."  To  hold  that  the  statements  of  the  proposal 
and  the  application,  notwithstanding  the  agreement  therein  above 
quoted,  are  not  incorporated  into  the  policy,  and,  therefore,  are  not 
warranties  or  conditions  of  insurance,  is  but  to  apply  the  rule  that 
where  the  parties  to  an  agreement  have  reduced  their  contract  to 
writing,  that  writing,  at  law,  determines  what  the  contract  is,  and 
evidence  cannot  be  received  to  contradict,  add  to,  subtract  from  or 
vary  the  terms  of  the  writing.  The  policy  in  this  case  is  the  agree- 
ment for  insurance,  and  it  must  be  held  to  contain  the  agreement 
and  all  the  agreement  of  the  parties  to  it.  Though  the  proposal 
and  application  contain  an  agreement  on  the  part  of  the  insured, 
that  the  answers  to  the  questions  annexed  to  them  and  the  accom- 
panying statements,  together  with  the  statements  made  to  the 
examining  physician,  shall  be  the  basis  and  form  part  of  the  con- 
tract or  policy  between  the  insured  and  the  company,  yet  the 
policy  does  not,  directly  or  indirectly,  so  declare,  and  it  will  be 
assumed  that  all  previous  negotiations  have  been  superseded  and 
that  the  policy  alone  expresses  the  contract  of  the  parties. 

But  it  is  urged  on  the  part  of  the  company,  that  inasmuch  as 
the  policy  declares  that  the  insurance  is  in  consideration  of  the 
representations  made  to  the  company  in  the  application  for  the 
policy,  this  is  sufficient  to  give  the  representations  the  character  of 
conditions  of  warranties.  It  is  to  be  observed  that  the  policy  re- 
fers to  the  representations  as  representations  only,  giving  them  no 
higher  or  more  important  character.  Almost  all  contracts  of  in- 
surance are  based  on  confidence  in  representations,  in  respect  to 
the  subject  of  the  insurance,  and  the  consequences  of  falsehood 
in  those  representations  are  well  understood.  The  expression  un- 
der consideration,  therefore,  has  no  particular  significance.  It 
cannot  have  the  effect  of  changing  the  character  of  the  representa- 
tions in  the  application  and  elevating  them  to  the  importance  of 
warranties  or  conditions  of  insurance.  Campbell  v.  iV".  E,  MuL  Ifis. 
Co.f  98  Mass.  381 ;  Price  v.  Phceniz  MuUmI  Life  Ins.  Oo.j  17  Minn« 
497.  There  was  no  error  in  striking  out  the  special  pleas.  They 
were  based  on  the  erroneous  assumption  that  the  representations  in 
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the  proposal  and  application  were  warranties  or  conditions  of  in- 
surance. For  the  same  reason,  there  was  no  error  in  the  refusal  to 
charge . 

[The  court  then  decided  questions  of  evidence  of  no  general  in- 
terest] 

There  is  no  error  in  the  record.  The  judgment  of  the  Supreme 
Court  should  be  affirmed. 

For  affirmance  —  The  Chanobllou,  Chief  Justice,  Dbpub, 
Dixon,  Knapp.  Reed,  Woodhull,  Clement,  Dodd,  GRBBiir, 
•Lilly— 11. 

For  reversal — ^None. 


HuTTON,  plaintiff  in  error,  v.  The  City  op  CAKDEif. 

(10  Vroom,  122.) 

iiTtuMiJiee — Power  of  hoard  of  health  to  declare  —  Decision  of  hoard  not  cotp 

elusive. 

The  action  of  a  board  of  health,  finding  that  a  nuiasnce  exists  on  a  person's 
property,  such  finding  being  in  the  absence  of  such  person,  and  without 
notice  to  him,  is  void,  even  when  it  comes  collaterally  in  question. 

The  question  whether  a  nuisance  exists  cannot  be  settled  conclusively,  eX' 
cept  in  a  regular  course  of  law,  before  the  established  courts  of  law  or 
equity.    {See  note,  p.  212.) 

ACTION  to  recoyer  money  expended  in  abating  a  nuisance  on 
defendant's  premises.     The  opinion  states  the  case 

/>.  J.  Pancoast,  for  plaintiffs  in  error. 

A.  Huggy  for  defendant  in  error 

Beaslby,  C.  J.  By  the  charter  of  the  city  of  Camden,  the 
common  council  is  authorized  to  establish  a  board  of  health,  and  to 
define  its  powers  and  duties.  The  same  branch  of  the  municipal 
gofernment  has,  likewise,  a  further  power,  which  is  conferred  upon 
it  in  these  words,  viz.  :     '*  To  abate  or  remove  nuisances  of  every 
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kind,  at  the  expense  of  those  maintaining  the  same,  and  to  compel 
the  owner  or  occapant  of  any  lot,  house,  building,  shed,  cellar,  or 
place  wherein  may  be  carried  on  any  business  or  calling,  or  in  or 
upon  which  there  may  exist  any  matter  or  thing  which  is  or  may 
be  detrimental,  in  the  opinion  of  the  sanitary  committee  or  board 
of  health  appointed  or  established  by  the  said  city  council,  to  the 
health  of  the  inhabitants  of  the  city,  to  cleanse,  remove,  or  abate 
the  same,  from  time  to  time,  under  the  direction  of  the  city  coun- 
cil, as  often  as  the  said  sanitary  committee  or  board  of  health  may 
deem  necessary  for  the  health  of  the  inhabitants  of  the  city,  or,  in 
a  summary  manner,  to  cause  the  same  to  be  done  at  the  expense  * 
and  proper  cost  of  such  owner  or  occupant,  and  such  owner  or 
occupant  is  hereby  expressly  made  liable  for  the  costs  and  expenses, 
to  bo  collected  in  such  manner  as  the  city  council  may  by  ordinance 
direct,  from  such  owner  or  occupant,"  etc. 

Under  this  gift  of  power,  the  city  council  passed  an  ordinance 
establishing  a  board  of  health,  to  consist  of  five  members,  by  which 
it  was  ordained,  "  that  whenever  the  board  of  health  shall  deem  it 
advisable  for  the  public  health  of  the  said  city,  and  for  the  com- 
fort and  convenience  of  the  inhabitants  thereof,  forthwith  to  abate 
or  remove  any  nuisance  in  tlie  said  city,  they  are  hereby  authorized 
and  directed  to  cause  the  same  to  be  abated  and  removed  without 
delay,  at  the  proper  expense  and  cost  of  the  owner  or  occupant  of 
the  lot  or  premises  upon  which  the  same  exists."  In  a  subsequent 
section,  the  clerk  of  the  board  of  health  is  directed  to  report  to 
the  city  solicitor  the  name  of  the  lot-owner,  and  the  cost  of  the 
abatement  of  any  nuisance;  and  in  case  of  refusal  to  pay  such 
expenses,  for  ten  days,  suit  is  authorized. 

From  an  inspection  of  the  bill  of  exceptions,  it  appears  that,  at 
a  meeting  of  the  board  of  health  on  the  29th  of  December,  1874, 
the  following  resolution  was  passed,  to  wit :  "  Moffet  moved  that 
the  lot  of  Mr.  Hut  ton,  on  Federal  street,  above  Broadway,  be 
declared  a  nuisance,  and  he  (Hutton)  be  notified  to  fill  said  lot  up 
to  grade.    Agreed  to." 

On  the  7th  of  the  following  January  the  following  notice  was 
served  :  "  Mr.  D.  W.  J.  and  Mary  Hutton  —  You  are  hereby  noti- 
fied by  the  board  of  health  of  the  city  of  Camden,  to  fill  up  to 
grade  your  lot,  situated  on  Federal  street,  forty  feet,  southeast 
oorner  Broadway  and  Federal  street,  within  ten  days  from  date." 
This  order  not  being  complied  with,  the  city  did  the  w<wk,  at  a 
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cost  of  1213^0,  and  this  salt  was  brought  by  the  city  to  obtain 
reimbursement  for  this  outlay,  from  the  plaintiffs  in  error. 

The  bill  of  exceptions,  likewise,  disclosed  the  grounds  upon 
which  this  action  of  the  board  of  liealth  was  based.  Tiio  owner  of 
the  property  adjoining  that  of  the  plaintiffs  in  error  made  com- 
plaint of  the  condition  of  the  premises  in  question,  and  two  mem- 
bers of  the  board  jiaid  it  a  visit.  They  acted  in  this  separately, 
and  one  of  them  thus  states  what  he  did  :  '^  After  looking  at  the 
lot,  I  made  up  my  mind  that  it  was  a  nuisance;  if  not  then,  it 
would  be  in  wet  weather;  I  found  the  lot  in  its  natunil  state,  with 
nothing  put  upon  it  by  the  hand  of  man  — no  erection  on  it;  the 
lot  toward  Fredericks'  house  (Fredericks  was  the  neighbor  making 
the  complaint)  had  been  filled  up  for  some  eight  or  ten  feet;  I 
iiimply  mean  to  say  that  the  lot  was  lower  in  the  middle  than  on 
the  sides;  I  don't  say  how  it  became  so;  I  saw  no  evidence  of  man's 
work  there;  I  found  no  water  on  it;  I  made  up  my  mind  it  was  a 
nuisance,  from  the  cases  I  knew  about;  it  was  from  nothing  that 
Hutton  had  done  to  the  lot  that  it  was  declared  to  be  a  nuisance; 
the  family  of  Fredericks  were  troubled  by  this  lot;  they  told  me 
about  it;  they  said  they  had  a  very  wet  cellar;  they  also  com- 
plained of  the  unhealthy  condition  of  their  own  property;  no  other 
))crsons  ever  made  complaint  about  the  lot;  I  did  not  call  on  Hut- 
ton about  the  matter;  the  committee  never  notified  them  of  their 
action  in  the  matter;  we  never  called  on  any  of  the  neighbors  to 
learn  what  they  had  to  say  about  the  lot;  I  don't  know  much  about 
that  neigh borliood;  I  am  an  eighth  warder." 

The  second  member  of  the  board  who  made  a  view  testified  in 
these  words,  viz.: 

**I  have  been  a  member  of  the  Camden  city  council;  was  pres- 
ent as  a  member  of  the  board  of  health,  at  a  meeting  on  December 
*^9th,  1874,  composed  of  Borquin,  lingers.  Wood  and  myself;  the 
majority  of  us  agreed  that  Hutton's  lot  was  a  nuisance,  and  we 
ordered  the  clerk  to  notifv  Hutton  to  abate  the  nuisance." 

And  being  cross-examined,  testified:  "'  Bourquin,  our  chair- 
man, opposed  this  action,  and  thought  it  was  not  a  nuisance;  we 
had  two  meetings  about  it;  I  can't  remember  their  dates;  our 
attention  was  first  drawn  to  the  lot  by  Fredericks'  family;  I  mean 
Fredericks  himself;  I  can't  sixy  when  he  saw  me  about  it;  no  other 
eomplalat  was  ever  made  about  the  lot;  I  don't  remember  that  any 
petition  was  presented  to  us  to  have  this  lot  declared  a  nuisance; 
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at  the  first  meeting,  a  suggestion  was  made  that  the  lot  be  visited, 
and  that  it  be  considered  at  another  meeting;  no  definite  action 
was  had  at  the  first  meeting;  no  evidence  was  laid  before  us  at  the 
first  meeting;  I  went  to  see  the  premises  alone,  between  the  two 
meetings;  I  went  to  Fredericks'  house  to  see  the  lot;  I  saw  water 
and  ice  there  upon  it;  this  was  in  mid-winter  of  1875;  I  presume 
the  water  was  two  feet  deep;  it  was  a  stormy  time  when  I  visited 
it — had  been  storming  some  days;  I  did  not  test  the  purity  of  the 
water;  I  just  viewed  the  lot  from  the  fence;  I  can't  form  any  idea 
of  the  size  of  the  pool  of  water  I  saw  there;  I  was  not  on  the  lot 
at  all;  I  judged  from  eyesight,  only,  about  the  depth  of  the  water; 
I  saw  nothing  else  there,  detrimental  to  public  health,  than  rain 
water  and  ice  in  it;  the  ground  was  full  of  frost  at  the  time;  that 
was  the  only  time  I  ever  visited  the  lot;  Fredericks  wanted  the 
nuisance  abated;  I  never  before  visited  a  lot  under  such  condi- 
tions, with  a  view  of  declaring  it  a  nuisance;  I  formed  my  judg- 
ment that  it  was  a  nuisance,  from  what  I  saw  on  that  occasion; 
we  sent  Hutton  no  notice  that  we  were  deliberating  about  declar- 
ing his  lot  a  nuisance;  we  did  not  send  him  any  word  about  oar 
proceedings  until  we  declared  the  lot  to  be  a  nuisance,  and  ordered 
it  to  be  abated." 

The  above  testimony  was  elicited  on  the  case  made  by  the  plain- 
tiffs' witnesses,  and  there  being  no  other  evidence  as  to  the  fact  of 
nuisance,  on  the  case  being  rested,  a  motion  to  nonsuit  was  made. 
This  being  overruled,  the  defendants  offered  to  show,  affirmatively, 
that  there  was  no  condition  of  their  lot  constituting  a  nuisance, 
and  that  they  had  never  received  any  notice  of  the  proceedings 
before  the  board  of  health.    This  offer  was  likewise  rejected. 

From  the  history  of  the  proceedings,  it  appears  that  the  before- 
cited  resolution  of  the  board  of  health  was  regarded,  and  was  ad- 
judged at  the  trial,  to  be  absolutely  conclusive  of  the  question 
embraced  in  its  decision.  The  board  had  agreed  to  the  proposi- 
tion that  the  lot  of  the  plaintiffs  was  a  nuisance,  and  that  ended 
the  matter,  for  all  the  purposes  of  the  suit  then  trying.  The  n^so- 
lution  was  looked  upon  as  a  judgment  that  was  just  as  final  as 
would  have  been  the  judgment  of  the  Supreme  Court  of  the  State. 
It  mattered  nothing  that  the  person  whom  the  resolution  was  to 
affect  had  not  been  notified  of  the  action  about  to  be  taken  affecting 
his  interest,  and  had,  therefore,  no  opportunity  of  being  heard;  nor 
that  it  affirmatively  appeared,  on  the  plaintiff's  own  case,  that  no 
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public  nuisance  in  point  of  fact  had  existed  on  the  property  in 
question;  or  that  a  body  of  five  persons  had  pronounced  judgment, 
without  evidence,  on  the  representation  of  two  of  its  members;  or 
that  such  board  liad  pronounced  the  lot  itself  to  be  a  nuisance, 
without  specifying  in  what  respect,  so  as  to  enable  the  owner  to 
remove  whatever  was  objectionable;  or  that  the  order,  instead  of 
being  to  abate  a  designated  nuisance,  leaving  it  to  the  lot  owner  to 
abate  it  in  his  own  fashion,  had  directed  the  lot  to  be  filled  in  to 
grade  —  yet,  notwithstanding  all  these  omissions  and  errors,  which 
were  obviously  so  flagrant  as  to  leave  in  the  action  of  this  tribunal 
not  the  faintest  semblance,  either  in  form  or  substance,  of  a  pro- 
ceeding in  an  ordinary  court  of  justice,  was  pronounced  to  be,  in 
point  of  law,  final,  and  to  import  absolute  verity. 

But  tins  view  of  the  efficacy  to  be  given  to  this  decision  of 
the  board  of  health,  even  if  such  board  is  to  be  regarded  as  a 
special  tribunal,  authorized  by  the  legislature  to  pass  upon  the 
matter  adjudged  by  it,  is,  I  think,  manifestly  erroneous.  It  is  not 
within  the  competence  of  legislation  in  this  State  to  authorize  any 
tribunal  to  render  a  judgment  against  the  person  or  property  of  a 
citizen  without  notice,  and  an  opportunity  afforded  to  him  to  be 
heard.  If  the  charter  of  the  city  of  Camden  had  declared  that 
the  board  of  health  should  have  the  power  of  rendering  decisions 
similar  to  the  present  one,  and  under  the  same  conditions  of  pro- 
wdure,  such  provisions  would  have  been  entirely  nugatory.  A 
judgment  in  any  court,  without  in  anywise  summoning  the  defend- 
ant, would  be  void,  and  not  merely  voidable.  It  is  true,  that  where 
the  proceeding  is  in  any  of  our  domestic  tribunals,  whose  action  is 
regulated  by  the  common  law,  it  will  not  be  admissible  to  show  the 
facts  in  a  collateral  way,  that  the  sentence  was  rendered  against  a 
defendant  who  was  not  duly  in  court,  the  rule,  introduced  from 
the  civil  law,  being,  '*  res  judicata  pro  veritate  accipitury  And  this 
estoppel  springs  from  the  circumstances  that  in  courts  so  consti- 
tuted, there  is  a  remedy  provided  against  errors  of  every  descrip- 
tion. But  this  rule  which  thus  conclusively  presumes  that  courts 
t»f  this  character  had  jurisdiction,  by  means  of  due  citation,  over 
the  person  of  the  suitor,  does  not  apply  to  inferior  and  special  tri- 
bunals not  being  courts  of  record,  and  whose  methods  of  action  are 
not  in  accordance  with  those  of  the  common  law.  Whenever  the 
act  of  such  a  judicial  body  comes  in  question,  its  jurisdiction 
over  the  ]>:irti(mlar  caae  adjudf^ed  is  a  mere  matter  in  pais,  and  is 
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open  to  inquiry  by  evidence.  Such  is  the  law,  even  in  its  applica- 
tion to  judgments  of  the  highest  courts  of  other  States,  when  sued 
upon  in  this  State.  Moulin  v.  Insurance  Co.,  4  Zabr.  222.  And 
the  principle  was  strongly  emphasized  in  Hess  v.  Coal,  reported  in 
3  Zabr.  116,  in  which  the  point  for  decision  was  whether,  in  an 
action  by  husb^.id  and  wife  for  dower  unde  nihil  habef,  a  plea  that 
dower  had  already  been  assigned  by  the  Orphans'  Court,  and  in 
which  proceeding  process  liad  been  served  on  the  wife,  she  living 
apart  from  her  husband,  was  a  good  bar  to  the  action.  This  plea 
Avas  not  sustained,  on  the  ground  that  the  husband  had  not  been 
summoned,  although  the  ground  was  takou  that  the  judgment 
must  be  held  to  be  conclusive  in  a  collateral  proceeding.  Chief 
Justice  Green  saying,  in  the  opinion  read  by  him:  ''It  is  not 
enough  that  the  court  have  jurisdiction  of  the  subject-matter; 
they  must  also  have  jurisdiction  of  the  i^erson.  In  every  proceed- 
ing of  a  judicial  nature,  it  is  essential  that  the  x)er8on  whose  rights 
are  to  be  affected  should  be  a  party  to  the  proceeding,  and  have  an 
opportunity  of  making  defense."  A  number  of  cases  are  cited  in 
this  opinion,  in  support  of  the  doctrine,  and,  in  addition  to  these, 
the  following  may  be  referred  to  with  advantage :  Cook  v.  Darling, 
18  Pick.  393;  Smith  v.   Rice,  11  Mass.  507;  Fislter  v.  McOirr,  1 

Urav,  1. 

The  result,  then,  on  this  head  is,  that  even  on  the  assumption 
that  the  power  to  adjudge  the  question  of  the  existence  of  a  nui- 
sance in  this  case  was  lodged  in  this  sanitary  board,  it  acquired  no 
jurisdiction  of  the  matter  in  this  particular  case,  inasmuch  as  the 
party  proceeded  against  was  not  offered  an  opportunity  to  make  de- 
fense. Nor  is  it  any  objection  to  this  conclusion  to  say  that  the  power 
to  adjudge  in  these  cases,  if  given  to  this  body  at  all,  is  given  un- 
qualifiedly, and  without  any  requirement  that  there  must  be  notice 
of  the  proceeding,  for  the  power  to  adjudge,  necessarily,  by  implica- 
tion carries  with  it  the  obligation  to  give  a  hearing  to  the  person 
to  be  affected  by  the  decision.  This  has  been  rcpeatedly  adjudged 
in  this  State.  Youngs  v.  Overseers  of  Hardiston,  2  Green,  518; 
Turnpike  Go,  v.  Hall,  2  Harr.  337. 

This  precise  question,  in  the  form  in  which  it  is  now  present,  was 
recently  passed  upon,  after  a  very  full  examination  of  the  au- 
thorities, by  the  Supreme  Court  of  Massacliusetts.  The  case  to 
which  I  refer  is  that  of  the  City  of  Salein  v.  Eastern  R.  R.  Co.,  98 
Mass.  431.     It  was  a  suit  similar  to  the  present  one,  to  recover  the 
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expenses  of  an  abatement  of  a  nuisance  made  by  the  city  under  the 
adjudication  of  a  board  of  health.  No  opportunity  to  be  heard 
had  been  given  to  the  property  owner,  but  still  it  was  claimed  that 
tlic  decision  of  the  board  on  the  question  of  nuisance  concluded 
him  on  the  collateral  proceeding  to  recover  the  money  expended. 
To  this  position,  the  court  made  this  reply  :  '*  But  the  court  arc  of 
opinion  that  in  a  suit  to  recover  expenses  incurred  in  removing  a 
nuisance,  when  prosecuted  against  a  party  on  the  ground  that  ho 
caused  the  same,  but  who  was  not  heard,  and  who  Jiad  no  opportu- 
nity of  being  heard  before  the  board  of  health,  such  party  is  not 
concluded  by  the  findings  or  adjudications  of  that  board,  and  may 
contest  all  the  facts  upon  which  his  liability  is  sought  to  be  estab- 
lished." 

Giving,  therefore,  to  this  resolution  the  utmost  legal  effect  that 
can  be  ascribed  to  it,  by  conceding  to  the  sanitary  board  a  judicial 
capacity  in  the  premises,  still  its  action  must  be  regarded  as  en- 
tirely void,  inasmuch  as  it  appears  that  it  had  not  acquired  juris- 
diction over  the  plaintitfs  in  error.  The  proceeding  was  coram  non 
jndice,  and  as  such,  was  ]iot  merely  voidable,  but  was  an  absolute 
nullity. 

But  to  rest  hero  would  be  to  put  this  matter  on  too  narrow  a 
ground.  There  is  an  infirmity  in  all  proceedings  of  this  nature, 
wbicli  lies  deeper  than  the  one  just  noticed.  Assuming  the  power 
in  this  board  derived  from  the  legislature,  to  adjudge  the  fact  of 
the  existence  of  a  nuisance,  and  also  assuming  such  jurisdiction  to 
have  been  regularly  exercised,  and  upon  notice  to  the  parties  inter- 
ested, still,  I  think,  it  is  obvious,  that  in  a  case  such  as  that  be- 
fore this  court,  the  finding  of  the  sanitary  board  cannot  operate, 
in  any  respect,  as  a  judgment  at  law  would,  upon  the  rights  in- 
volved. It  will  require  but  little  reflection  to  satisfy  any  mind, 
accustomed  to  judge  by  legal  standards,  of  the  truth  of  this  re- 
mark. To  fully  estimate  the  character  and  extent  of  the  power 
claimed,  will  conduct  us  to  its  instant  rejection.  The  authority  to 
decide  when  a  nuisance  exists  is  an  authority  to  find  facts,  to 
estimate  their  force,  and  to  apply  rules  of  law  to  the  case  thus  made. 
Til  is  is  a  judicial  function,  and  it  is  a  function  applicable  to  a 
numerous  class  of  important  interests.  The  use  of  land  and  build- 
ings, the  enjoyment  of  water  rights,  the  practice  of  many  trades 
and  occupations,  and  the  business  of  manufacturing  in  particular  M 
localities,  all  fall,  on  some  occasions,  in  important  respects,  within 
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its  si^liere.  To  say  to  a  man  that  he  shall  not  use  his  property  as 
he  pleases,  under  certain  conditions,  is  to  deprive  him,  pro  taniOy 
of  the  enjoyment  of  such  property.  To  find  conclusively  against 
him,  that  a  state  of  facts  exists  with  respect  to  the  use  of  his  prop- 
erty, or  the  pursuit  of  his  business,  which  subjects  him  to  the  con- 
demnation of  the  law,  is  to  affect  his  rights  in  a  vital  point.  The 
next  thing  to  depriving  a  man  of  his  property  is  to  circumscribe 
him  in  its  use,  and  the  right  to  use  property  is  as  much  under  the 
protection  of  the  law  as  the  property  itself,  in  any  other  aspect, 
is,  and  the  one  interest  can  no  more  bo  taken  out  of  the  hands  of 
the  ordinary  tribunals  than  the  other  can.  If  a  man's  property 
cannot  be  taken  away  from  him  except  upon  trial  by  jury,  or  by 
the  exercise  of  the  right  of  eminent  domain  upon  compensation 
miide,  neither  can  he,  in  any  other  mode,  be  limited  in  the  nsc  of 
it.  The  right  to  abate  public  nuisances,  whether  wo  regard  it  as 
existing  in  the  municipalities,  or  in  the  community,  or  in  the 
land  of  the  individual,  is  a  common-law  right,  and  is  derived,  in 
every  instance  of  its  exercise,  from  the  same  source — that  of  nece>- 
sity.  It  is  akin  to  the  right  of  destro}ang  property  for  the  publi.- 
safety,  in  case  of  the  prevalence  of  a  devastating  fire  or  other 
controlling  exigency.  But  the  necessity  must  be  present  to  jus- 
tify the  exercise  of  the  right,  and  whether  present  or  not,  must  bo 
submitted  to  a  jury  under  the  guidance  of  a  court.  The  findintr 
of  a  sanitary  committee,  or  of  a  municipal  council,  or  of  any  other 
body  of  a  similar  kind,  can  have  no  effect  whatever,  for  any  pur- 
pose, upon  the  ultimate  disposition  of  a  matter  of  this  kind.  It 
cannot  be  used  as  evidence  in  any  legal  proceeding,  for  the  end  of 
establishing,  finally,  the  fact  of  nuisance,  and  if  it  can  be  made 
testimony  for  any  purpose,  it  would  seem  that  it  can  be  such  only 
to  show  that  the  persons  acting  in  pursuance  of  it  were  devoid  of 
that  malicious  spirit  which  sometimes  aggravates  a  trespass.,  and 
swells  the  damages.  I  repeat  that  the  question  of  nuisance  can 
conclusively  be  decided,  for  all  legal  uses,  by  the  esUiblished  courts 
of  law  or  equity  alone,  and  that  the  resolutions  of  officers^  or  of 
boards  organized  by  force  of  municipal  charters,  cannot,  to  any 
degree,  control  such  decision. 

Upon  turning  to  the  books,  I  do  not  discover  that  the  precise 
point  here  considered  ha£  been  directly  presented  in  our  own  courts 
for  judicial  determination,  but  the  view  above  expressed  has  ob- 
viously been  acted  upon  in  at  least  two  decisions  in  proceedings  in 
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equity.  The  first  of  these  eases  is  that  of  the  Manhattan  Manf.  and 
FeriOizing  Co.  v.  Van  Keuren,  8  C.  E.  Green,  251.  The  facts  before  the 
courts  were  these:  The  complainants  were  manufacturing  fertilizers, 
which,  it  was  said,  emitted  offensive  odors,  so  as  to  be  a  nuisance 
to  the  neighborhood.  The  charter  of  Jersey  City  gives  power  to  the 
board  of  aldermen  to  ^'  declare  what  shall  be  nuisances  in  lots, 
streets,"  etc.,  and  to  provide  for  their  removal.  By  force  of  this 
authority,  an  ordinance  was  passed  whereby  "all  slaughter-houses 
and  other  buildings  whence  offensive  smells  are  emitted,  are  de- 
clared to  be  nuisances,  and  the  street  commissioner,  upon  com- 
plaint made,  is  empowered  to  enter  upon  any  premises  to  ascertain 
if  a  nuisance  exist,  and,  on  ascertaining  that  it  does,  to  give  notice 
requiring  its  abatement  within  twenty-four  hours,  and  if  such  no- 
tice be  disregarded,  to  proceed  to  abate  it."  By  virtue  of  the  right 
thus  given,  the  commissioner  had  entered  on  the  property  of  the 
complainant,  and  had  decided  that  a  nuisance  existed,  and,  after 
notice,  was  proceeding  to  abate  it. 

The  contention  appears  to  have  been  made  in  this  case,  that  the 
decision  of  the  commissioner  on  the  ([uestion  was  conclusive;  but 
the  doctrine  was  emphatically  repudiated,  for  the  Vice-Chancellor 
in  his  opinion,  says:  ''In  the  view  I  take  of  this  case  the  defend- 
ant acts  at  his  peril.  Elis  own  adjudication  of  the  fact  of  a  nui- 
i>ance  will  not  protect  him,  as  would  the  judgment  of  a  court." 
And  in  the  second  of  the  cases  above  referred  to,  which  is  that 
of  Wtil  V.  Ricord,  9  C.  E.  Green,  169,  a  similar  opinion  on  this 
t^ubject,  evidently  is  the  groundwork  on  which  the  conclusion  of 
the  Chancellor  is  rested. 

The  expediency,  if  not  absolute  necessity,  of  the  prevalence  of 
the  rule  of  law  above  sought  to  be  vindicated,  is  conspicuously  ex- 
hibited by  the  action  taken  under  the  city  charter  in  the  present 
case.  The  ignorant,  hasty,  and  indiscreet  conduct  of  this  board 
of  health  is  an  admonition  not  to  be  disregarded,  against  listening  to 
any  claim  that,  under  any  circumstances,  the  power  of  ultimate  judg- 
ment over  the  law  and  facts  with  respect  to  the  rights  of  persons  or 
of  property  can  be  safely  confided  to  other  hands  than  those  of  the 
ordinary  judicial  tribunals.  As  this  case  stands  before  this  court, 
it  appears   that,  without  right,  the  city  of  Camden,  through  its  A 

officers,  has  entered  upon  the  property  of  the  plaintiffs  in  error,  ™ 
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and^  without  their  assent,  altered  its  condition,  and  that  this  suit 
is  brought  to  obtain  re-payment  of  the  costs  of  that  trespass. 

The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal  —  The  Chancellor,  Chief  Justice,  Depub, 
Dixon,  Knapp,  Reed,  Scuddbb,  Van  Stckle,  Olemekt,  Dodd, 
Green,  Lathrop,  Lilly — 13. 

Note  by  the  Reportbr.  —  In  MttropoUtan  Board  of  HeaUh  v.  HeiMer,  87 
N.  Y.  661,  the  board  of  health  of  the  city  of  New  York  had  declared  a  slaugh- 
ter-house a  nuisance  and  '*  dangerous  to  the  public  health/*  and  ordered  it  to 
be  discontinued,  but  directed  that  the  order  should  not  be  executed  until  the 
siime  had  been  served  on  the  defendant,  and  he  had  been  afforded  an  opportuultj 
to  be  heard.  The' defendant  refusing  to  avail  himself  of  the  opportunity  thus 
offered,  the  order  was  made  final,  and  the  action  was  to  recover  the  penalty 
given  b}'  statute  for  a  violation  of  the  order.  There  were  other  eases  covered 
by  the  same  opinion,  involving  the  power  of  the  board  of  health  to  pans  gen- 
eral ordinances  and  of  attachin,^  penalties  to  their  violation.  It  was  objected 
that  the  power  to  declare  one's  property  a  nuisance  and  order  its  abatement 
was  in  derogation  of  the  right  of  trial  by  jury,  and  of  the  constitutional  pro- 
vision that  no  person  should  be  deprived  of  property  without  due  process  of 
law.  But  the  court  decided  that  the  jury  had  not  been  the  ordinary  tribunal 
to  determine  questions  affecting  the  public  health  prior  to  the  adoption  of  the 
Constitution,  and  was  not,  therefore,  within  its  provision;  that  declaring  the 
slaughter-house  a  nuisance  was  not  a  depriving  of  property,  and  that  the 
statute  giving  the  board  authority  to  pass  ordinances  was  constitutlonaL 
Three  of  the  judges  dissented  on  all  the  grounds. 

The  Supreme  Court,  in  Mayor  v.  Board  of  Health,  81  How.  Pr.  886,  expressed 
doubt  whether  the  legislature  could  authorize  a  board  of  health  to  declare  what 
is  and  what  is  not  a  nuisance.  Boards  of  health  have  power  to  declare  a  par- 
ticular thing  a  nuisanct),  as  dangerous  to  public  health,  and  to  order  its  abate- 
ment; but  they  have  no  power  to  assume  in  advance  that  certain  things,  as 
privies  and  sinks,  are  or  will  l>eoome  nuisances,  and  bind  the  city  by  a  contract 
for  their  removal.    Gregoi-y  v.  Tlie  Mayor ^  40  N.  Y.  278. 

Whether  a  thing  directed  by  a  l>oard  of  health  to  be  abated  is  or  is  not  a 
nuisance  is  a  jurisdictional  fact,  and  the  board  cannot  declare  that  to  be  m 
nuisance  which  is  not  such  at  common  law.  Coe  v.  ShuUz,  47  Barb.  64;  S.  C,  2 
Abb.  Pr.  (N.  S.)  193;  and  see  Weil  v.  Sc/iute,  33  How.  7. 

Ill  PolinRky  v.  The  People,  decided  by  the  Court  of  Appeals  of  New  York, 
17  Alb.  L.  J.  432,  it  was  held  that  the  legislature  could  confer  upon  boards  of 
health  the  power  to  enact  sanitary  ordinances  which  rthould  have  Uie  force  of 
law,  and  for  a  violation  of  which  one  might  be  criminally  prosecuted.  Tbe 
same  was  held  in  People  v.  Special  Sesstnos,  7  Hun,  214.  In  both  of  these  easea 
the  defendants  were  convicted  and  sentenced  to  imprisonment  for  sailing 
adulterated  milk  in  violation  (»f  an  ordinance  of  the  board  of  health,  and  thm 
conviction  and  sentence  were  sustained. 

Judge  Dillon  says,  1  Mun.  Corp.,  §93:  **  Laws  and  ordinances  relating  to  tbe 
comfort,  lu'alth,  convenience,  good  order  and  general  welfare  of  the  inhabit 
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lots  ftre  compreheiisivelj  styled  *  Police  Laws  or  Regulations/  And  it  is  well 
fettled  that  laws  aud  regulations  of  this  chai*aoter,  though  they  may  disturb 
the  enjuymeut  of  individual  rights,  are  not  unconstitutional,  though  uo  provis- 
ion is  made  for  compensation  for  sucli  disturbances.  They  do  not  appropriate 
jnlvate  property  for  public  use,  but  simply  regulate  its  use  and  enjoyment  by 
the  owner.  If  he  Buffers  injury,  it  is  either  damnum  absque  in^urid,  or  in  the 
theory  of  the  law  is  compensated  for  it  by  sharing  in  the  general  benefits 
which  the  regulations  are  intended  and  calculated  to  secure.  *  *  This  power 
to  restrain  a  private  injurious  use  of  property  is  very  diflferent  from  the  right 
of  eminent  domain.  It  Is  not  a  taking  of  private  property  for  pnblio  use,  but 
aaalutai7  restraint  on  a  noxious  use  by  the  owner,  contrary  to  the  maxim  sic 
uUrt  tuo  ut  alienum  non  Zcedcui." 

As  to  the  power  of  mnnicipal  corporations  to  make  ordinances  and  regulations 
to  preserve  the  pablio  health  aud  to  prevent  and  remove  nuisances,  see  Harri- 
sou  T.  BalUmare,  1  GUI  (Md.),  264;  Livinggtoiit  v.  Pippin,  31  Ala.  642;  Baker 
T.  Bo9ton,  12  Pick.  184 ;  Salem  v.  RaUroctd,  98  Mass.  431 ;  Ditigley  v.  Boston,  100 
Mass.  544;  Wreferd  v.  People,  14  Mich.  41:  Roberts  v.  Ogle,  80  111.  450;  State,  v- 
JerMyCOy,  5  Dutch.  170;  SUiughUr-hmute  Casen,  16  Wall.  36;   Dillon's  Mun. 

Corp.,  u  aoe,  aooL 


NoiCB,  plaintiff  in  error,  v.  Browk. 

aO  Vroom,  18S.) 

Promise  to  marry ^  wJien  against  public  poUcy. 

A  piomise  of  a  married  man  to  marry  when  a  divorce  should  be  decreed  between 
himself  and  his  wife,  in  a  suit  then  pending,  is  contrary  to  public  policy,  and 
void. 


I 


N  error  to  the  Supreme  Court.     For  opinion  of  the  Supreme 
Court,  see  20  Am.  Rep.  388. 

W,  y.  Johnson,  for  plaintiff  in  error. 

/.  F.  Ilagenian,  for  defendant  in  error. 


The  Chancellor.  The  writ  of  error  brings  up  for  review  the 
judgment  of  the  Supreme  Court  on  demurrer  to  a  declaration  in 
ftn  action  on  the  case.  The  suit  is  for  damages  for  breach  of  prom- 
ise of  marriage.  The  plaintiff  is  a  single  woman^  and  the  defend- 
anty  at  the  time  of  making  the  alleged  promise,  was  a  married  ^ 

man.      The   declaration  avers  that  the    defendant  then  alleged  B 

that  he  was  married  and  had  been  living  in  a  state  of  separatioD 
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from  his  wife,  who  was  prosecuting  a  suit  for  divorce  from  the 
bond  of  marriage  against  him,  and  that  he  promised  the  plain- 
tiff that  he  would  marry  her  as  soon  as  he  was  divorced  from 
his  wife.  The  Supreme  Court  held  that  that  promise  was  contrary 
to  public  policy,  and  therefore  void.  It  is  obvious  that  the  cases 
cited  on  the  argument  in  support  of  the  declaration,  in  which  the 
action  was  upon  a  promise  to  marry  made  by  a  man  who,  though 
married  at  the  time,  was  not  known  to  the  promisee  to  be  so,  differ 
radically  from  that  under  consideration.  Here  was  no  deceit,  but 
the  plaintiff  was  fully  apprised  of  the  fact  that  the  defendant  was 
married,  and  the  fulfillment  of  his  promise  was  expressly  dependent 
upon  the  result  of  a  pending  suit  for  divorce,  brought  by  his  wife 
against  him.  Such  a  promise,  made  under  such  circumstances,  is, 
for  the  reasons  given  in  the  opinion  of  the  Supreme  Court,  clearly 
against  public  policy,  and  no  action  can,  therefore,  be  maintained 
upon  it. 

The  judg^nent  of  the  Supreme  Court  will  he  affir^ned. 

For  affirmance  —  The  Chancellob,  Dixon,   Kkapp,  Reed, 
ScuDDER  DoDD,  Gbeen,  Lilly,  Wales  —  9. 

For  reversal  —  None. 


Delaware,  Lackawanna  and  Western  Railroad  Oompakt, 

plaintiff  in  error,  v.  Salmon. 

(10  Vroom,  299.) 
Railroad  —  Negligent  communication  of  fire  —  Cantributary  negligence. 

A  railroad  compaQjis  bound,  both  at  common  law  and  under  the  statute,  to 
keep  its  line  clear  of  materials  likely  to  be  ignited  from  sparks  issuing  from 
its  locomotives,  altboughthe  latter  be  properly  constructed  and  driven. 

A  railroad  company  is  liable  for  injury  to  land  by  fire,  caused  by  its  nf^lig^t-nc*', 
although  there  is  land  belonging  to  another  owner  intermediate  between 
the  railroad  and  the  plaiutifTs  land. 

One  whose  lands  are  injured  by  fires  negligently  set  by  a  railroad  company  i:« 
entitled  to  compensation  although  he  had  nMowed  combustible  matarialA  to 
accumulate  on  such  lands. 
'  The  damages  paid  to  a  land-owner  by  a  railroad  romnany,  when  it  acquired. 
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either  bj  grant  or  condemnation,  title  to  lands,  do  not  cover  anj  injnry 
Ksulting  from  negligence  or  nnskillf  alness  in  constructing  or  operating  the 
road. 
Where  a  railroad  company  is  required  by  law  to  permit  other  trains  to  run  over 
its  line,  and  it  permits  an  engine  not  belonging  to  itself  to  run  which  is  so 
negligently  constructed  as  to  be  dangerous  to  adjoining  property,  the  company 
will  be  liable  for  injuries  occasioned  by  it.* 

ACTION  by  Salmon  against  the  railroad  company  to  recover 
compensation  for  injury  to  his  property  alleged  to  have  been 
cau8ed  by  defendant's  negligence.  A  verdict  was  rendered  for  the 
pbintiffy  and  judgment  having  been  entered  thereon,  this  writ  of 
error  was  sued  out.  The  opinion  of  th^  Supreme  Court  is  reported, 
20  Am.  Bep.  356. 

Vanatta^  Attorney-Oeneral,  and  J.  O.  SJiipman,  for  plaintiffs  in 
error. 

H.  (7.  Pitney,  for  defendant. 

Dkpi'E,  J.  The  declaration  contains  eight  counts.  To  the  first 
six  counts  the  defendants  pleaded  the  general  issue.  To  the  seventh 
and  eighth  counts  the  defendants  demurred.  On  argument  the 
demurrer  was  overruled,  and  leave  was  given  to  the  defendants  to 
withdraw  the  demurrer  and  plead  to  the  accounts  demurred  to. 
The  defendants  availed  themselves  of  that  privilege  and  pleaded 
the  general  issue  to  those  two  counts.  An  order  overruling  a  de- 
murrer, with  leave  to  plead,  is  a  more  interlocutory  order,  on  which 
a  writ  of  error  cannot  be  brought.  Warren  R.  R.  Co,  v.  Town  of 
Belvidere,  6  Vroom,  584-588.  Where,  after  demurrer  overruled, 
the  demurring  pai*ty  pleads  to  the  pleading  demurred  to,  he  waives 
the  demurrer,  and,  on  error  after  final  judgment  the  demurrer 
will  not  appear  on  the  record.  Feck  v.  Coiving,  1  Denio,  25i2; 
Jones  y,  Thompson,  6  Hill,  621;  United  States  v.  Boyd,  6  How. 
(U.  S.)  29;  Clearwater  v.  Meredith,  1  Wall.  25;  Bell  v.  R.  R.  Co,, 
4  id.  598.  The  defendants,  under  the  leave  given,  having  with- 
drawn the  demurrer  and  pleaded  to  the  counts,  no  final  judgment 
was  entered  on  the  issue  of  law  made  by  the  demurrer.  Conse- 
qnently,  on  this  writ  of  error,  the  sufficiency  of  the  counts  de* 
miirred  to  is  no  further  raised  than  it  would  be  on  a  motion  in 

♦S#^  Phihuleliihitu  etc..  R.  R.  Co.      Hendriv]{non,2l   Am.  Rep.  QQf;  Penngyl- 
rauia  li.  R.  Co.  v.  Hoptf,  id.  100,  and  note,  20  Am.  Rep.  362. 
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Arrest  of  judgment,  and  defects  therein,  which,  by  the  statote  of 
amendments,  are  aided  by  verdict,  will  be  cured  by  the  verdict  on 
the  issue  of  fact  made  by  the  subsequent  plea.  By  the  one  hun- 
dred and  eighty-sixth  section  of  the  Practice  Act  (Rev.  p.  635), 
where  some  of  the  counts  in  the  declaration  are  bad  and  others 
good,  a  verdict  for  entire  damages  is  good.  The  remedy  of  the 
defendant  in  such  case  is  to  apply  to  the  judge  at  the  trial  to 
instruct  the  jury  to  disregard  such  of  the  counts  as  are  faulty  or 
bad.  The  defendants  having  substantially  made  such  request  of 
the  judge  at  the  trial,  which  was  denied,  and  exception  to  such 
denial  having  been  taken  in  that  way,  the  questions  decided  by  the 
Supreme  Court  on  demurrer  to  the  two  counts  of  the  declaration 
have  been  put  upon  the  record. 

To  the  third,  fourth,  fifth  and  sixth  counts  the  defendants,  in 
addition  to  the  general  issue,  pleaded  a  special  plea,  to  which  the 
plaintiff  demurred.  On  the  argument  of  that  demurrer  the 
Supreme  Court  held  the  demurrer  to  be  well  tiiken,  and  judgment 
final  was  entered  against  the  defendants  on  the  defense  made  in 
the  said  plea.  Error  is  assignable  on  that  judgment,  and  the  de- 
cision of  the  Supreme  Court  on  the  legal  sufficiency  of  the  plea 
demurred  to  is  properly  put  in  issue  ou  this  writ  of  error. 

The  opinion  of  the  Supreme  Court  on  the  demurrers  will  be 
found  in  9  Vroom,  5;  s.  c,  20  Am.  Rep.  35fi. 

Inasmuch  as  all  the  legal  propositions  which  were  discussed  in 
the  Supreme  Court  on  the  argument  of  the  demurrers  were  again 
substantially  presented  at  the  Circuit,  and  have  been  pat  on  the 
record  by  the  bills  of  exceptions,  it  will  be  most  convenient  to  con- 
sider them  as  they  appear  in  the  bill  of  exceptions  in  connection 
with  the  other  propositions  of  law  contained  in  the  exceptions 
taken  at  the  trial.  For  convenience  it  is  proposed  to  examine 
them  in  the  order  in  which  they  were  discussed  by  counsel  on  the 
argument. 

The  declaration  contains  two  classes  of  counts.  In  the  first 
class  the  plaintiff  counts  upon  the  defective  construction  and  neg- 
ligent management  of  the  defendants'  locomotives.  In' the  second 
class  there  are  no  averments  of  imperfections  in  the  construction 
of  or  negligence  in  the  use  of  the  locomotives  of  the  defendants. 
In  lieu  thereof  the  plaintiff  counts  on  an  alleged  duty  of  the  de- 
fendants to  preserve  and  keep  the  strip  of  land  on  which  their 
track  was  laid  in  such  a  condition  that  fire  should  not  be  occasioned 
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by  coals  and  other  igneous  matter  falling  thereon  from  their  loco- 
motiTeSy  and  also  to  take  all  neeessary  precautious  to  preveut  fire 
that  might  be  occasioned  on  said  strips  from  extending  to  the 
plaintiff's  lands.  The  breach  assigned  is,  that  the  defendants  so 
Diligently  and  improperly  kept  their  said  strips  of  land,  that  the 
grass,  herbage,  sprouts,  leaves,  briers,  wood,  railroad  ties,  and  other 
combustible  matter  thereon  took  fire,  and  that  by  reason  of  the 
defendants  not  having  taken  due  and  reasonable  precaution  to  pre- 
vent fires  so  occasioned  from  extending  from  their  lands,  fire  was 
communicated  therefix>m  to  the  plaintiff's  lands.  To  the  hitter 
class  of  counts,  a  demurrer  was  unsuccessfully  filed  in  the  Su))renie 
Court. 

The  contention  of  the  defendants  is  that,  while  a  railroad  corpo- 
ration, empowered  by  its  charter  to  use  locomotives  in  moving  its 
trains,  owes  a  duty  to  the  owners  of  lands  adjacent  to  its  route,  to 
ase  all  reasonable  precautions  to  prevent  the  communication  of  fire 
from  its  locomotives,  it  owes  no  duty  with  respect  to  the  condition 
of  its  track,  that  raises  an  obligation  to  keep  it  fi*ee  from  leaves 
and  vegetation  that  may  come  upon  it  by  the  opemtion  of  natural 
laws.  In  other  words,  it  is  insisted  that  the  company  does  not 
become  a  wrong-doer  by  leaving  its  lands  in  a  state  of  nature,  and 
that,  although  its  track  and  the  strips  of  land  in  its  ownership, 
alongside  of  it,  may  be  overgrown  with  grass  and  other  vegetation, 
and  covered  with  leaves  in  a  highly  combustible  condition,  the 
duty  of  the  company  is  performed  if  its  locomotives  are  con- 
^trncted  in  an  approved  manner,  and  are  managed  with  skill ;  and 
that  injury  to  adjoining  lands,  resulting  from  a  fire  originating  in 
such  combustible  matter,  and  carried  thereby  to  adjacent  property, 
is  damnum  absque  injuria^  if  the  company's  locomotives  are  prop- 
erly constructed  and  managed. 

It  will  not  be  necessary  to  resort  to  the  common  law  to  ascertain 
vhat  duties  rest  upon  a  railroad  company  authorized  to  use  loco- 
motives, witli  respect  to  the  communication  of  fire.  The  statute 
nf  1865  defines  with  precision  the  responsibility  of  corporations  or 
individaals,  for  injuries  resulting  from  fires  caused  by  locomotive 
engines,  and  the  conditions  under  which  such  responsibility  arises. 
It  declares  it  to  be  '*  the  duty  of  every  company  or  person  operat- 
ing or  using  any  railroad  in  this  State  with  a  locomotive  engine  or  M 
engines,  to  take  and  use  all  practicable  means  to  prevent  the  com-  " 
manication  of  fire  from  any  locomotive  engine  used  or  employed 
Vol.  XX 111.— 28 
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by  them  on  any  railroad  in  this  State,  in  passing  along  or  being 
upon  any  such  railroad,  to  any  property,  of  whatever  description, 
of  any  owner  or  occupant  of  any  land  adjacent  or  near  to  snch 
railroad,"  and  provides  that  when  any  injury  is  done  t-o  any  build- 
ing, grain,  hay,  crops,  or  other  property  of  any  person  or  corpora- 
tion, by  fire  communicated  by  a  locomotive  engine  of  any  person  or 
railroad  corporation,  in  violation  of  the  statute,  said  person  or  cor- 
poration shall  be  responsible,  in  damages,  to  the  person  or  corpora- 
tion so  injured.     Rev.,  p.  697,  §§  13,  14. 

The  duty  of  persons  using  locomotive  engines  is  prescribed  by 
this  statute  in  comprehensive  terms.  They  are  required  to  use  all 
practioable  means  to  prevent  the  communication  of  fires  from  their 
locomotives.  The  duty  is  not  limited  to  care  in  the  construction 
and  use  of  their  engines  ;  it  extends  to  every  means  within  their 
control  by  which  fire  from  their  locomotives  may  be  communicated 
to  the  property  of  others.  Fire  kindled  by  coals  dropped  or 
thrown  on  the  road-bed,  or  alongside  of  it,  from  a  locomotive 
properly  constructed,  may  spread  and  be  communicated  to  adjacent 
lands,  by  the  inflammable  condition  in  which  the  company's  lands 
are  permitted  to  be.  The  removal  of  such  combustible  substances 
is  quite  as  much  a  means  of  preventing  the  communication  of  fire 
from  their  locomotives,  as  using  the  usual  methods  of  preventing 
the  escape  of  fire  from  the  locomotives  themselves.  That  it  was 
the  legislative  intent  to  reach  every  means  by  which  fire  might  be 
communicated,  directly  or  indirectly,  from  their  locomotives,  and 
to  impose  a  duty  in  that  respect,  is  apparent  from  the  words  of 
the  statute.  This  construction  is  made  more  obvious  by  the  fact 
that  the  legislature,  by  a  subsequent  act,  passed  in  1873  (Rev.^ 
p.  698,  §  15),  provided  specifically  for  this  duty  of  railroad  compan- 
ies, in  providing  screens  on  the  smoke-stacks  of  their  engines,  to 
prevent,  as  far  as  practicable,  the  escape  of  fire,  and  left  the  gen-- 
eral  provisions  of  the  act  of  18(55  unaltered. 

The  courts  of  England  have  adjudged  that  a  duty  lies  upon  a 
railroad  company,  under  the  common  law,  to  exercise  care  in  kee|)- 
ing  its  track  free  from  combustible  matter,  whereby  fire  from  its 
locomotives  may  be  carried  to  adjacent  lands,  and  that  an  action 
will  lie  for  negligence  in  that  respect,  although  there  be  no  suggrea- 
tion  that  the  engine  from  which  the  fire  was  thrown  was  improperly 
constructed  or  driven.  Smith  v.  London  and  Southwestern  R.  Co^ 
L.  R.,  5  C.  P.  98  ;  s.  c.  in  Exch.  Ch.,  L.  R.,  6  0.  P.  14.    This  new 
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has  also  the  support  of  the  opinion  of  Chief  Justice  Cogkbubn, 
in  Vaughan  v.  Taff  Vale  R.  Co,,  5  H.  &  N.  679. 

So  uniformly  has  the  liability  of  railroad  companies,  for  the 
condition  of  their  tracks,  been  adjudged,  both  on  common-law 
principles  and  under  statutes  similar  to  our  statute,  that  Dixon, 
C.  J.,  in  Kellogg  v.  Chicago  £  Northtoe$tern  R,  Co.y  26  Wis.  223; 
^.  c,  7  Am.  Rep.  69,  declared  'Hhat  all  the  authorities  agree  that 
the  presence  of  dry  grass  and  other  inflammable  material  upon  the 
way  of  a  ]*ailroad,  suffered  to  remain  there  by  the  company,  with- 
out cause,  is  a  fact  from  which  a  jury  may  find  negligence  against 
the  company."  Bass  v.  Chicago,  Burlington  i&  Quincy  R,  R.  Co,, 
28  111.  9 ;  Illintyis  Central  R.  R,  Co.  v.  Mills,  4:i  id.  407 ;  Illinois 
Central  R.  R,  Co,  v.  Frazier,  47  id.  505 ;  Wehh  v.  Rome,  Watertown 
ik  Ogdensburgh  R.  R.  Co.,  49  X.  Y.  420  ;  s.  c. ,  10  Am.  Rep.  389 ; 
Flynn  v.  San  Francisco  £  San  Jose  R,  R.  Co.,  40  Cal.  14  ;  s.  c,  6 
Am.  Rep.  595. 

Whether  regard  bo  luul  to  the  statute  or  to  the  common  law,  a 
duty  rests  upon  a  railroad  company  to  care  for  the  condition  of  its 
track.  Neglect  to  perform  this  duty  is  actionable  negligence,  and 
wili  impose  a  liability  for  the  injurious  consequences  that  may  fol- 
low, and  a  company  will  not  be  discharged  from  responsibility  for 
£och  consequences,  by  the  fact  that  negligence  in  this  respect  was 
not  combined  with  further  negligence  in  the  construction  or  man- 
agement* of  its  locomotives.  The  decision  of  the  Supreme  Court 
on  this  subject,  and  the  charge  of  the  judge,  "  that  if  the  defend- 
ants allowed  combustible  matter  to  remain  on  their  right  of  way, 
60  as  to  make  it  dangerous  to.  adjoining  property  to  run  their 
locomotives  by  or  through  such  combustible  matter,  it  is  negligence 
for  which  the  company  is  culpable,"  were  correct. 

It  was  further  contended  that  the  damages  recovered  were,  in 
part,  too  remote  to  be  legally  recoverable. 

The  plaintiff's  injury  was  in  the  destruction  of  the  sprouts  and 
young  timber  standing  and  growing  on  two  tracts  of  land,  and  of 
wood  cut  and  lying  in  heaps  thereon.  The  track  of  the  railroad 
was  laid  across  one  of  these  tracts  of  land.  The  other  track  was 
on  one  side  of  the  railroad,  and  adjoined  the  company's  lands.  The 
three  lots  into  which  the  plaintiff's  lands  were  separated  were  each 
irregular  in  shape,  and,  in  places,  the  lands  of  third  persons  inter- 
vened between  the  plaintiff's  premises  and  the  railroad. 

The  judge  was  asked  to  charge  that  the  jilaintiff  could  not  recover 
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for  injuries  caused  by  fires  which  were  started  on  the  lands  of  third 
]>ersons,  and  spread  from  thence  to  his  premises.  The  judge 
i-cfused  to  give  this  instruction,  and  charged  that  if  the  fire  was 
occasioned  by  defendants'  negligence,  the  plaintiff  conld  recover, 
whether  the  lands  injured  adjoined  the  company's  lands,  or 
whether  there  was  an  intermediate  owner  between  the  company^s 
lands  and  the  lands  injured.  On  this  charge  and  refusal  to  charge, 
error  is  assigned. 

To  maintain  this  assignment  of  error,  Ryan  v.  New  York  Cen- 
tral R.  R.  Co.y  35  N.  Y.  210,  and  Pennsylvania  R.  R.  Co.  v.  Kerr, 
62  Penn.  St.  353  ;  s.  c,  1  Am.  Rep.  431,  were  cited.  The  latter  of 
these  cases  was  decided  on  the  authority  of  the  former  case.  If 
these  cases  are  regarded  as  holding  that  where  one,  by  negligence 
or  misconduct,  occasions  a  fire  on  his  own  premises,  or  the  premises 
of  a  third  person,  which  spreads  from  thence  to  the  plaintiff's  prop- 
erty, and  causes  an  injury,  the  injury,  as  a  legal  proposition,  is  too 
far  removed  from  his  negligent  act  to  involve  him  in  legal  liability, 
they  cannot  be  sustained  on  principle  or  authority.  Wherever  they 
have  been  cited  as  sustaining  such  a  position,  they  have  either  not 
been  followed,  or  their  soundness  has  been  doubted  or  denied. 
Webb  V.  Rome,  Watertoton  and  Ogdensburgk  R,  R.  Co.,  3  Lans.  453 ; 
B.  c.  on  appeal,  49  N.  Y.  420;  10  Am.  Rep.  389;  s.  c,  7  Am.  Bep. 
69;  FolMt  v.  Long,  56  N.  Y.  200-206;  Perley  v.  Eastern  R.  R.  Co., 
98  Mass.  414-419 ;  Kellogg  v.  Chicago  and  Northwestern  R,  Cb.. 
26  Wis.  223;  Atchison  J?.  R,  Co.  v.  Stanford,  12  Kang.  364;  8.  c 
15  Am.  Rep.  362;  Fent  v.  Toledo,  Peoria  and  Warsaw  R,  Co., 
59  111.  349-359;  s.  c,  14  Am.  Rep.  13;  Grand  Trunk  R.  R.  Co.  v. 
Ricliardifon,  91  U.  S.  454-471.*  If  they  are  considered  as  hold- 
ing that  diversity  in  ownership  of  the  places  where  the  fire 
began,  and  where  the  injury  sued  for  occurred,  of  intervening  space, 
without  regard  to  causal  connection  —  negligence  in  the  origin  of 
the  fire  being  established  —  determines  the  limits  of  responsibilitv, 
they  stand  alone,  and  are  contrary  to  the  uniform  course  of  decisions 
elsewhere.  Hart  v.  Western  R.  R.  Corp ,  13  Mete.  99 ;  Hookseff 
V.  Concord  R.  R.,  38  N.  H.  242  ;  Smith  v.  London  and  Southtoesi- 
ern  R.  Co.,  L.  R,  5  C.  P.  98;  Milwaukee  and  St.  Paul  R.  R.  Co. 
V.  Kellogg,  4  Otto,  469.  In  Grand  TVunk  R.  R.  Co.  v.  Richardson^ 
and  Perley  v.  Eastern  R.  R.  Co.,  the  two  cases  of  Lyon  and  Kerr 


♦For  ail  explaiiatitm  of  Fetnutylvanin  II.  li.  Co.  v.  Kerr,  supray^Ben  Penfuiylr 
vauia  R.  /?.  Co.  v.  Hnpe^  21  Am,  Rep.  100. 
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were  held  to  be  inapplicable  to  statutes  similar  to  the  statute  of 
this  State.  In  the  latter  case  {Perley  v.  Eastern  R.  R.  Co.),  it 
appears,  by  the  opinion  of  Chapman,  C.  J.,  that  the  fire  which 
destroyed  the  plaintiff's  property  proceeded  from  the  defendants' 
locomotiye,  and  came  in  a  direct  line,  and  without  breaks  to  the 
plaintiff's  property,  but  in  reaching  the  plaintiff's  land,  it  went 
across  the  land  of  three  or  four  different  parties,  which  lay  between 
the  plaintiff's  land  and  the  railroad  track;  and  that  the  distance 
to  the  plaintiff's  land  was  about  half  a  mile;  and  that  the  fire  was 
fed,  on  its  way,  by  grass,  stubble,  and  woodland.  The  defendants 
contended  that  they  were  not  liable  for  the  injury,  because  it  was 
remotely,  and  not  proximately  connected  with  the  escape  of  the 
fire  from  their  engine.  ''  But,"  the  Chief  Justice  said,  'Mt  was 
none  the  less  'communicated'  from  the  engine,  because  the  inter- 
mediate land  belonged  to  other  persons,  nor  because  the  distance 
▼as  half  a  mile.  If  the  land  had  all  belonged  to  the  plaintiff,  and 
had  extended  a  mile,  it  would  be  difficult  to  establish  a  line  on  his 
land,  and  to  hold  that  the  statute  gives  him  no  remedy  beyond  that 
line.  Nor  does  the  fact  that  there  were  several  owners  make  the 
damage  to  the  plaintiff  remote,  in  tlie  sense  in  which  that  term  is 
utsed,  as  contra-distinguished  from  direct  and  immediate." 

The  general  rule  is,  that  damages,  to  bo  recoverable,  must  be 
the  natural,  and  also  the  proximate  consequence  of  tlie  wrongful 
act.  Keeping  in  view  that  proximate,  as  here  used,  means  close- 
ness of  causal  connection,  and  not  nearness  in  time  of  distance,  and 
that  its  office  is  to  qualify  the  generality  of  the  idea  expressed  by 
natnral,  this  definition,  as  a  general  rule,  is  the  best  that  can  be 
adopted.  Many  results  of  an  act  are  perfectly  natural,  and  yet,  as 
eonsequences,  are  so  remote  from  the  act  done,  as  not  to  involve 
legal  responsibility.  For  instance,  the  natural  tendency  of  fire, 
when  kindled,  is  to  spread,  and  to  destroy  atl  combustible  matter 
in  its  progress.  The  destruction  of  a  building,  however  far  distant 
from  the  place  where  the  fire  was  kindled,  is  a  natural  consequence 
of  the  fire,  and  yet  its  destruction  may  bo  so  disconnected  from  the 
wrongful  or  negligent  act  of  building  the  fire,  that  the  wrong-doer 
is  not  legally  responsible  for  the  loss. 

The  difficulty  is  to  determine,  in  such  cases,  when  the  causal  con- 
nection id  so  broken  that  the  legal  liability  of  the  wrong-doer  ceases. 

In  Ouffy.  Newark  and  New  York  R.  R,  Oo,y6  Vroom,  18;  s.  c.  d 

in  error,  id.  574;  10  Am.  Bep.  205,  the  intervention  of  the  inde- 
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pendent  act  of  a  third  person  between  the  wrong  complained  of 
and  the  injury  suffered,  which  was  the  immediate  cause  of  the 
injury,  was  adopted  as  a  test  of  that  remoteness  of  damage  which 
forbids  its  recovery.     Substantially  the  same  rule  was  held  by  Mr. 
Justice  Miller,  in  Ins,  Co,  v.  Tweed,  7  Wall.  44,  and  by  Justice 
Strong,  in   Milwaukee  and  St,  Paid   /?.  Co,  v.  ITeUogg,  4  Otto, 
409.     This  principle  is  approved  by  Dr.  Wharton  in  his  interesting 
and  instructive  treatise  on  Negligence,  and  is  shown  to  have  had 
its  origin  in  the  civil  law.     Whart.  on  Nog.,  §  135.     This  learned 
author,  in  discussing  the  subject  of  the  communication  of  fires, 
and  of  causal  connection,  where  the  fire  has  originated  from  negli- 
gence and  been  communicated  from  building  to  building  until  it 
reached  the  plaintiff's  building,  and  one  of  the  intermediate  build- 
ings has  been  negligently  built  of  materials  easily  ignited,  observes 
"that  the  only  rule  to  which  we  can  resort  is,  that  causal  connec- 
tion ceases  where  there  is  interposed  between  the  negligence  and 
the  damage  an  object  which,  if  due  care  had  been  taken,  would 
have   prevented   the   damage.''     Whart.    on   Neg.,   §   150.     In   a 
pamphlet  by  the  same  writer,  on  "The  liability  of  railway  compa- 
nies for  remote  fires,"  he  solves  the  problem  of  their  liability  in 
such   cases    by   restating    the   same    principle   in    the   following 
language:  ''That  a  person  whose  negligence  may  have  been   one 
of  the  antecedents  or  conditions  of  an  event  is  relieved  juridically 
from  liability  if  such  negligence  is  ai)piied  to  the  particular  event 
by  the  intervening  negligence  or  malice  of  a  third  party."     Of 
course  the  same  immunity  will  follow  where  the  intervening  ne.£:li- 
gent  act  is  that  of  the  plaintiff,  so  tliat  it  becomes  contributory 
negligence,  without  which  the  loss  would  not  have  happened.     The 
case?  in  which  the  responsibility  is  laid  on  the  original  wrong-doer, 
though  intervening  agencies  without  his  fault  have  interposed,  are 
quite  numerous.      Indeed,  ctwes  of  this  class  are  only  instances  of 
the  application  of    the  principle  adjudicated  in  the  well-known 
Squib  case,  as  expressed  in  the  opinion  of  Chief  Justice  De  Gret. 
Scad  V.  Shephard,  2  W.  Bl.  89i>.     The  following  are  a  few  of  the 
cases,  mainly  taken  from  recent  decisions,  which  are  illustrations 
of  its  practical  applications:  Sneesbyx.  Lancashire  and  Yorkshire  ^. 
Co,,  L.  R.,  9  Q.  B.  263;  Romney  Marsh  v.  Trinity  House,  li.  R,  5 
Exch.  204;  S.  C,  L.  R.,  7  Exch.  247;  Oeorge  v.  Skivington,  L.  R.,  5 
Exch.  1 ;  Collins  v.  Middle  Level  CommWs,  L.  R.,  4  C.  P.  279  ;   7a« 
Oeorge  and  Ricliard,  L.  R.,  3  A.  &  E.  466  ;  Byrne  v.  Wilson,  15 
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Irish  L  Rep.  332;  Polletl  v.  Long,  56  N.  Y.  200;  Powell  v.  Deveney, 
3Cu8h.30O;  Vandenhurgh  v.  Truax,  4  Denio,  464;  Thomas  v.  Win- 
Chester,  6  N.  Y.  397 ;  Carler  v.  Towne,  103  Mass.  507. 

As  an  apt  illustration  of  the  conditions  under  which  the  claim 
of  causation  will  or  will  not  be  broken  by  an  intervening  agency, 
Mr.  Bigelow  selects  the  two  cases  of  Thovias  v.  Winchester  and 
Carter  r.  Towne.  In  the  first  of  these  cases  the  agent  of  the  de- 
fendant (a  druggist)  negligently  put  up  belladonna^  a  poisonous 
drug,  and  labeled  it  as  extract  of  dandelion,  a  harmless  medicine, 
and  sold  it  to  another  druggist,  who  sold  it  to  the  plaintiff,  to  wliom 
it  was  administered  as  dandelion,  and  who  was  greatly  injured.  In 
the  second  case  the  defendant  sold  gunpowder  to  a  boy  eight  years 
old,  who  took  it  home  and  put  it  in  a  cupboard,  with  the  knowl- 
edge of  his  parents,  where  it  lay  more  than  a  week.  His  mother 
afterward  gave  hira  some  of  the  powder,  whicli  lie  fired  off,  with 
her  knowledge,  and  he  was  injured  by  the  explosion.  In  the  first 
case  the  defendant  was  held  to  be  liable;  in  the  second  case  he  was 
held  not  to  be  liable.  The  reason  of  this  difference  in  result  was, 
that  in  the  first  case  the  druggist,  who  was  the  intermediate  vendor, 
Tag  guilty  of  no  negligence  in  selling  to  the  plaintiff  ;  and,  in  the 
^ond  case,  the  mother  was  negligent  in  permitting  her  son  to  use 
the  gunpowder,  and  if  she  had  not  been  negligent  the  injury  would 
not  have  happened.  In  the  latter  case  the  chain  of  causation  be- 
tween the  plaintiff's  injury  and  tlie  defendant's  act  was  broken  by 
the  negligence  of  the  intermediate  party,  and  in  the  first  case  it 
Has  not     Bigelow's  Lead.  Cas.  on  Torts,  609. 

Whenever  an  intervening  agency  which  has  transmitted  the 
force  of  the  defendant's  wrongful  act  to  the  injury  complained  of 
appears,  the  question  whether  causal  connection  exists,  so  that  the 
onginal  wrong-doer  shall  be  liable,  is  sometimes  a  question  of  law 
and  sometimes  a  question  of  fact,  according  to  the  circumstances 
'jf  the  particular  case.  In  actions  for  injuries  resulting  from  fire 
originating  through  the  defendant's  negligence,  and  communicated 
fo  the  plaintiff's  property,  where  distance,  intervening  objects,  or 
the  manner  in  which  the  fire  was  communicated,  present  the 
qoegtton  whether  the  plaintiff's  loss  is  attributable  to  the  defend- 
ant's negligent  act,  and  there  be  no  intervening  agency  apparent 
vhich  may  stand  in  law  as  the  immediate  cause  of  the  injury,  the  J| 

<inestion  is  one  for  the  jury,  whether,  under  all  the  conditions  ^ 

^mder  which  the  loss  happened,  the  destniction  of  the  plaintiff's 
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property  was  a  result  that  might  reasonably  have  been  expected 
(though  not  in  fact  anticipated)  from  the  defendant's  negligent  ace 
Whart.  on  Neg.,  §  154 ;  Webb  v.  RomCj  Wntertown  &  Ogdetisburg 
R.  R,  Co,,  49  N.  Y.  420 ;  Pent  v.  Toledo  cf-  Northwestern  R.  R,  Co., 
69  111.  349  ;  Kellogg  y,  Cliicago  <&  Northwestern  R.  Ob.,  26  Wis.  223  ; 
Milwaukee  &  St,  Paul  R.  R.  Co,  v.  Kellogg,  4  Otto,  469. 

The  defendants  contend  that  the  chain  of  causation  iu  the  pres- 
ent case  was  broken  by  the  negligence  of  the  plaintiff  himself,  in 
permitting  trees,  saplings  and  bushes  to  stand  on  his  premises 
adjoining  the  railroad  track,  which  trees,  saplings  and  bashes 
annually  shed  a  great  quantity  of  leaves,  which  were  carried  and 
driven  by  the  winds  upon  the  track  of  the  railroad,  forming  a  con- 
tinuous line  of  dry  combustible  matter  extending  from  the  track 
of  the  railroad  to  the  lands  of  the  plaintiff,  and  to  a  connection 
and  communication  with  large  quantities  of  dry  leaves  carelessly 
and  negligently  left  thei'eon,  and  that  the  said  fires  thereby  acci- 
dentally and  unavoidably  caught  and  were  carried  to  the  plain tiff^s 
lands,  etc. 

This  question  was  presented  as  a  substantive  defense  to  the 
action,  by  the  plea  adjudged  to  be  bad  on  demurrer  in  the  Supreme 
Court,  and  was  also  raised  at  the  trial  in  support  of  the  contention 
that  the  damages  were  too  remote.  Whether  it  be  regarded  as  a 
fact  in  denial  of  negligence  on  the  part  of  the  defendants,  in  the 
accumulation  of  combustible  matter  on  their  track,  or  as  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  thus  breaking  the  chain 
of  causation  between  the  defendants'  negligence  and  the  injury 
sustained,  is  immaterial.  In  both  aspects,  it  is  founded  on  the 
allegation  of  a  duty  on  the  part  of  the  adjoining  land-owner  to 
cultivate,  use  or  care  for  his  property  in  the  interest  of  an  adjoin- 
ing proprietor.  That  a  servitude  of  this  character  is  not  imposo<l 
upon  the  owner  of  lands  contiguous  to  a  railroad  is  clearly  shown 
by  the  opinion  of  the  Supreme  Court  in  sustaining  the  demurrer 
to  the  plea.  The  owner  of  lands  so  situate  may  cultivate,  build 
upon  and  use  his  lands,  or  leave  them  in  a  state  of  nature,  as  he 
may  see  proper,  and  will  take  upon  himself  no  other  risks  than 
such  as  are  incident  to  the  operation  of  the  road  in  the  exercise  of 
proper  care  and  vigilance  by  the  company,  and  will  nevertheless  l>e 
entitled  to  remedy  for  injuries  by  fires  arising  from  the  negligence 
of  the  company  in  the  construction  or  management  of  its  locomo- 
tives, or  in  the  condition  in  which  its  track  is  suffered  to  remain 
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Cook  V.  CliampUiin  Transportation  Co,,  1  Denio,  91;  Kellogg  «% 
Chicago  £  Northwestern  R.  Co.,  26  Wis,  222;  s.  c,  7  Am.  Rep. 
69;  Flynn  v.  Sari  Francisco  £  San  Jose  R.  R,  Co,,  40  Cal.  14; 
^J  Am.  Rep.  595  :  Phila.  £  Reading  R,  R.  Co.  v.  IIendrickso7i,  80 
Penn.  St.  182  ;  s.  c,  21  Am.  Rep.  97. 

Xor  will  the  fact  that  the  company  acquired  the  right  of  way  foi 
iis  railroad  of  the  adjacent  owner,  by  grant  or  condemnation,  create 
a  servitude  of  this  nature.  A  conveyance  of  lands  to  a  railroad 
company  for  railroad  purposes,  or  their  condemnation  for  that 
purpose  only,  bars  the  recovery  of  such  damages  as  naturally  and 
necesjsarily  arise  from  the  use  of  the  premises  for  the  authorized 
purpose.  It  will  not  exclude*  the  recovery  of  damages  for  injuries 
resulting  from  the  unskillful  or  improper  construction  of  the  road, 
or  negligence  in  operating  it.  If  the  subsequent  injury  results 
from  negligence,  or  the  want  of  skill  in  executing  the  work,  or 
from  doing  some  wrongful  or  unauthorized  act,  or  omitting  what 
the  law  i-equires  to  be  done  in  operating  the  railroad,  the  remedy 
by  action  remains,  notwitlistanding  the  conveyance  or  condemna- 
tion!. Delaware  £  Raritan  Canal  Co,  v.  Lee,  2  Zabr.  243  ;  BagnaU 
V.  Lofulon  £  Northwester JL  R,  Co.,  7  11.  &  X.  423  ;  Dodge  v.  County 
(''hinn'r.%  3  Mete.  380  ;  Coolev  on  Const.  Lim.  564-570;  Addison 
on  Torts,  727-751. 

In  the  trial  of  issues  for  estimating  the  damages  for  lands  taken 
for  the  construction  and  use  of  a  railroad,  the  uniform  i)ractice  is, 
to  instruct  the  iurv  that  thev  siuill   include  in  the  damai^es  com- 
pensalion  for  all  injuries  that  may  arise  from  the  use  of  the  prem- 
ises for  the  purpose  of  a  railroad,  properly  constructed  and  carefully 
managed,  but  not  for  injuries  arising  from  negligence  in  the  con- 
struction or  in  operating  tiie  road;    that  for  injuries   arising  from 
tue  use  of  the  lands  taken  for   a  railroad,  properly  built  and  care- 
fully conducted,  the  land-owner  is  without  .redress,  but  that  his 
remedy  for  injuries  caused   by  negligence  will  continue,  notwith- 
jitanding  the  proceedings  to  condemn.     On  the  trial  of  such  an 
h<\\e,  it  would  be  an  impossibility  on  the  part  of  the  jury  to  make 
a  present  appraisement  of  the  damages  that  might  occur  in  the 
future,  through  the  negligence  of  the  company  in  operating  its 
railroad,  including,  as  it  would,  not  only  injuries  to  the  remaining 
laiids  from  fire,  but  also  other   injuries  to  the  property,  and  even 
r'»  The  persons  of  the  occupants  which   might  happen  from  negli- 
gence in  running  the  road.     The  introduction  into  the  issue  of  an 
Vol.  X'XIII.— 29 
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element  of  compensation  founded  on  such  considerations,  and 
allowing  juries  to  guess  what  might  happen  in  this  way  in  the 
future,  would  tend  greatly  to  unreasonable  and  excessive  verdicts- 
The  law,  in  estimating  compensation  for  lands  taken,  wisely  limits 
the  issue  to  damages  arising  from  the  taking,  and  such  damages  as 
are  necessarily  incident  to  the  use  of  the  lands  for  the  proposed 
purpose,  leaving  injuries  resulting  from  negligence  in  such  use  to 
be  compensated  for  by  action  whenever  they  occur. 

The  illustration  of  the  allowance  of  the  cost  of  building  and 
maintaining  fences  along  the  track,  and  the  immunity  of  the  com- 
pany from  liability  for  injuries  to  cattle  straying  on  its  track,  is 
inapplicable.  At  common  law,  the  owner  of  cattle  is  bound  to 
keep  them  on  his  own  premises,  and  is  liable  for  damages  done  by 
their  straying  upon  the  lands  of  others,  though  they  escape  with- 
out any  fault  on  his  part.  The  necessity  of  additional  fencing  to 
enable  the  land-owner  to  discharge  the  common-law  duty  of  keep- 
ing his  cattle  on  his  own  premises,  makes  an  allowance  of  such 
additional  expense  proper  in  estimating  damages  in  condemning 
his  lands.  But  no  duty  is  imposed  by  the  common  law  on  the 
owner  of  the  lands  to  cultivate  or  use  them  in  a  particular  manner 
for  the  special  convenience  of  his  neighbor.  He  may  cultivate  or 
use  his  lands  in  the  customary  manner,  or  leave  them  in  a  state  of 
nature,  without  becoming  a  wrong-doer. 

If  it  be  asked  why  a  railroad  company  is  under  an  obligation  to 
keep  its  track  free  from  combustible  matter,  and  the  owner  of  ad- 
joining lands  is  under  no  such  obligation,  with  respect  to  his  lands, 
the  answer  is  tersely  given  in  the  opinion  of  the  chief  justice,  in 
deciding  the  demurrer  in  the  Supreme  Court:  *^  The  company 
uses  a  dangerous  agent,  and  must  provide  proper  safeguards;  the 
land-owner  does  nothing  of  the  kind,  and  has  a  right  to  remain 
quiescent." 

Another  exception  is  founded  on  the  charge  and  refusal  to  charge 
jvs  requested,  in  relation  to  fire  communicated  by  the  engine  Joseph 
Scran  ton. 

By  the  tenth  section  of  the  charter  of  the  Morris  and  Essex  R;iil- 
road  Company  (under  which  the  defendants  operate  the  road  as 
lessees  of  the  entire  franchise),  the  then  present  railroads  of  said 
company,  and  the  road  or  roads  authorized  by  that  act,  were  de- 
clared to  be  taken  and  deemed  public  highways  for  the  use  of  steam 
engines  and  cars  propelled  by  steam  engines  only.    Acts,  1851,  p.  31 
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The  Scranton  was  owned  by  the  Lackawanna  Iron  and  Coal  Com- 
pany, and  was  used  for  carrying  ore  for  the  iron  and  coal  company, 
on  defendant's  road,  from  Port  Oram  to  Washington.  It  was  run 
without  any  spark-arrester  upon  it.  Its  condition  was  known  to 
the  engine  dispatcher  of  the  defendants,  and  he  exercised  no  super- 
vision over  it.  The  judge  was  asked  to  charge  ''that  the  Lacka- 
wanna Iron  and  Coal  Company  had  a  right  to  put  their  engine  on 
the  Morris  and  Essex  railroad  and  run  it,  if  they  complied  with 
the  time  table  of  the  defendants,  and  this  company  could  not  stop 
them,  and  is  not  responsible  for  their  acts;  and  if  the  engine  of 
that  company  ran  at  times  when  this  fire  might  have  occurred,  the 
plaintiff  must  look  to  that  company  alone.''  The  charge  was,  that 
if  the  defendants  suffered  and  permitted  the  engine,  in  that  dan- 
gerous condition,  to  run  upon  their  road,  they  were  liable ;  they 
were  not  bound  to  do  so,  and  if  they  consented  to  it,  they  were 
responsible  for  the  injuries  done. 

The  charge,  in  view  of  the  proof  that  the  engine  was  openly  run 
on  the  defendants'  road,  and  that  her  condition  was  known  to  the 
defendants'  engine  dispatcfier,  who,  in  fact,  exercised  no  super- 
Tision  over  it,  substantially  put  the  liability  of  the  company  on  the 
basis  of  their  permission  to  run  the  engine  over  the  road,  with 
knowledge  of  her  dangerous  and  unlawful  condition.  In  this 
aspect,  the  charge  has  the  support  of  the  English  case  of  Richard- 
9on  V.  Great  Faster Ji  Railway  Co.,  L.  R.,  10  C.  P.  496  ;  S.  C,  L. 
R.,  1  C.  P.  Div.  342,  with  respect  to  the  liability  of  a  railroad  com- 
pany for  the  injuries  arising  from  the  defective  condition  of  a 
truck  belonging  to  another  company,  and  carried  over  the  road  of 
the  former,  under  the  ninety-second  section  of  the  Railway  Clauses' 
Consolidation  Act  (Band  9  Vict.,ch.  20),  which  compels  every  com- 
pany incorporated  under  the  act,  to  receive  on  its  railroads  and 
transmit  the  carriages  of  other  connecting  lines. 

Under  the  circumstances  of  this  case,  the  charge,  in  my  judgment, 
was  correct. 

The  defendants  were  not  authorized  to  surrender  to  third  persons 
rhe  entire  control  of  their  franchises.  The  duty  of  exercising  these 
franchises  to  accomplish  the  purpose  for  which  they  were  granted, 
devolTed  on  the  defendants,  and  they  could  not,  under  the  section 
referred  to,  transfer  their  franchises  to  another  company,  and 
absolve  themselves  from  the  obligations  connected  therewith. 

The  utmost  that  can  be  claimed  for  that  section  is,  that  it  gave 
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the  right  to  other  persons  to  run  engines  and  cars  upon  the  defend- 
ants' railroad,  subject  to  such  rules  and  regulations  as  tliey  might 
prescribe. 

At  common  law,  an  innkeeper  is  bound  to  receive  into  his  inn 
any  guest  who  may  apply,  and  it  is  the  duty  of  a  carrier  to  receive 
and  carry  all  goods  that  may  be  offered  for  transportation.  And  yet, 
if  an  innkeeper  should  receive  into  his  house,  knowingly,  persons 
afflicted  with  a  contagious  disease,  and  exercise  no  care  to  prevent 
the  spread  of  the  disease,  he  would  be  responsible  for  the  conse- 
quences. And  if  a  carrier  should  knowingly  receive  and  curry  a 
dangerous  explosive,  and  omit  proper  precaution  in  its  transporta- 
tion, he  would  be  liable  to  third  persons  for  injuries  resultinj^ 
therefrom.  Neither  the  innkeeper,  in  the  one  case,  nor  the  carrier, 
in  the  other,  could  discharge  himself  from  such  liability  by  fall  in  i: 
back  on  his  common-law  duties,  or  upon  the  light  of  the  guest  lo 
entertainment,  or  of  the  shipper  to  have  his  goods  transported. 
The  owner  of  lands  may  lawfully  lease  them  to  a  tenant,  and  yet, 
if  he  knowingly  leases  them  for  purposes  of  prostitution,  or  for  the 
transaction  of  an  unlawful  business,  he^will  be  liable  for  the  injury 
that  may  accrue  to  third  persons,  as  much  as  if  he  set  up  the  nui- 
sance himself. 

These  principles  of  law  are  applicable  to  this  cjise.  The  defendants' 
road  was  under  their  management  and  control.  The  track  and 
road-bed  were  their  property,  and  in  tlicir  jwssession.  The  ^rist  of 
the  action  is  negligence  in  the  manner  in  which  it  was  used.  If 
they  knowingly  suffered  and  permitted  another  company  to  make 
it  a  place  of  danger  to  adjacent  land-owners,  they  are  responsible 
in  damages. 

Another  exception  is  to  the  charge  of  the  court,  that  the  measure 
of  damages  is  the  difference  in  the  market  value  of  the  lands  burned 
over,  before  and  after  the  injury.  This  instruction,  if  objectiona- 
ble, is  too  restrictive  on  the  plaintiff's  right.  He  was  entitled  aUt) 
to  compensation  for  the  value  of  the  wood  lying  on  the  plaintiff's 
land,  which  was  destroyed  by  the  fire.  The  defendants  have  no 
ground  of  exception  iij  that  respect. 

There  being  no  error  apparent  on  the  record,  the  judgment 
should  l)e  affirmed. 

For  affirtnance — The  Chancellou,  Depew,  Dixon,  Rbbd, 
ScuDDER,  Van  Syckel,  Woodhull,  Dodd,  Lilly — 9. 

For  reversal — None. 
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(10  Vrf)Oiii,4aO.) 
Boundary  by  highway  —  V/lien  highway  included. 

When,  in  a  convejance  of  land,  the  premises  are  described  as  beginning  at  a 
point  on  the  side  of  a  street,  and  as  running  thence  along  sach  side,  the 
street,  to  its  center,  will  be  held,  by  legal  presumption,  to  be  embraced. 

Under  ordinary  conditions,  nothing  short  of  express  words  of  exclusion  will 
prevent  the  street  in  front  of  the  premises  conveyed  from  passing.  (See  note, 
p.  333.) 

IN  error  to  the  Supreme  Court.  This  was  an  action  of  ejectment 
for  a  small  strip  of  land,  being  one-half  of  what  had  been  a 
public  street,  in  front  of  a  lot  of  land  which  the  plaintiff  liad  con- 
veyed to  a  certain  person,  and  which  lot  had  come,  by  diverse 
mesne  conveyances,  to  the  defendants.  The  plaintiff's  deed  cmi- 
Teyed  the  premises  by  the  following  description,  viz.: 

''All  that  certain  lot  or  parcel  of  land,  situate,  lying  and  being 
in  the  township  of  Bergen,  in  the  county  of  Hudson  and  State  of 
New  Jersey,  butted  and  bounded  as  follows:  Beginning  at  a  stake 
standing  at  the  junction  of  the  easterly  line  of  Rowland  street 
with  the  northerly  line  of  Johnson  street,  as  laid  down  on  the  map 
of  said  Salter's  premises,  and  running  thence  (1)  along  the  north- 
erly line  of  Johnson  street  south,  twenty-three  degrees  forty  min- 
utes east,  fifty  (50)  feet,  to  a  stake;  thence  (2)  north,  sixty-six 
degrees  east,  one  hundred  (100)  feet,  to  a  stake;  thence  (3)  north, 
twenty-three  degrees  and  forty  minutes  west,  fifty  (50)  feet,  to  a 
Btake  in  the  said  easterly  line  of  Rowland  street;  thence  (4)  along 
the  same  south,  sixty-six  degrees  west,  one  hundred  (100)  feet, 
to  the  l)Oginning." 

After  Rowland  street  had  been  used  for  some  time,  it  became 
nseless.  in  consequence  of  another  street  having  been  opened,  and 
the  defendants  had  proceeded,  thereupon,  to  take  in  and  inclose 
to  the  middle  line  of  the  street  in  front  of  the  lot  above  described. 

At  the  trial  in  the  Hudson  Circuit,  the  court  instructed  the  jury  M 

that  the  defendants'  deed  covered  the  land  in  the  street  which  was 
in  dispute,  and  there  was  a  verdict  accordingly. 
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S,  B.  Ransom,  for  plaintiff  in  error. 
William  Clark,  for  defendant 

Beasley,  G.  J.  This  case,  as  it  stands  before  this  court,  pre- 
sents, in  a  distinct  form,  the  question  whether  in  a  conveyance 
of  lands  which,  in  point  of  fact,  abut  upon  a  street  or  highway, 
anything  short  of  expi'ess  words  of  exclusion  will  prevent  the  title 
from  extending  to  the  medium  Jilum  of  such  street  or  highway, 
the  grantor,  at  the  date  of  such  conveyance,  being  the  owner  of 
such  street  or  highway  to  that  extent. 

This  is  a  subject  with  respect  to  which  the  views  of  judges  are 
much  at  variance.  The  general  opinion  appears  to  be  that  there 
is  80  strong  a  presumption  of  an  intention  to  convey  the  soil  of  the 
highway  when  the  premises  gi'anted  actually  border  upon  it,  that 
very  plain  indications  of  a  contrary  purpose  are  requisite  to 
exclude  it.  Under  the  operation  of  such  a  test,  the  present  deed 
would  not  embrace  the  land  in  dispute,  for  the  descriptive  words 
cannot  be  extended  from  their  intrinsic  force,  so  as  to  have  so  wide 
a  reach.  The  words  here  used  will  not,  if  interpreted  in  their 
familiar  sense,  and  standing  by  themselves,  admit  of  being  taken 
as  delineatory  of  any  part  of  the  street.  The  only  point  for  con- 
sideration, therefore,  is  whether,  when  the  terms  used  have  this 
restrictive  force,  they  are  to  lose  that  force  in  the  presence  of  the 
great  presumption  to  the  contrary,  which  is  inherent  in  the  posi- 
tion of  affairs  where  a  lot  thus  located  is  granted. 

There  are,  undoubtedly,  decisions  which  tend  very  strongly  to 
this  point,  and  others  which  apparently  reach  it.  The  leading 
cases  are  carefully  collected,  and  the  general  subject  judiciously 
handled  in  the  notes  of  Mr.  Wallace,  appended  to  the  case  otDova- 
ston  v.  Payne,  2  Smith's  Lead.  Cas.  (7th  ed.)  142.  In  this  series 
stands  prominently  the  case  of  Paul  v.  Carver,  decided  by  the 
Supreme  Court  of  Pennsylvania,  26  Penn.  St.  223.  In  that  instance. 
the  description  carried  the  lot  conveyed  by  so  many  feet  to  a  desig- 
nated street;  *  Whence  south-easterly  along  the  northerly  side  of 
said  street,"  and  the  street  thus  referred  to  was  afterward  vacated, 
and  it  was  held  that  half  of  it  passed  with  the  lot  that  was  thus 
bounded  by  its  northerly  side.  This  result  was  justified  on  the 
broad  ground  '^  that  the  paramount  intent  of  the  parties,  as  dis- 
closed from  the  whole  scope  of  the  conveyance,  and  the  nature  of 
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the  property  granted,  should  be  the  controllipg  rule. "  A  number 
of  decisions,  bearing  a  similar  aspect,  are  cited  in  this  opinion, 
which  also  disphiys,  with  much  clearness,  the  impolicy  of  the  oppo- 
site view.  The  commentator,  with  reference  to  this  case,  and  other 
decisions,  thus  sums  up  the  result :  *•  The  rule,  therefore,  which 
the  Pennsylvania  courts  regard  as  the  true  one,  and  which,  per- 
haps, on  the  whole  is  the  wisest  one,  would  seem  to  be  that  noth- 
ing short  of  an  intention  expressed  i?i  ipsis  ver-bis,  to  *  exclude'  the 
soil  of  the  highway,  can  exclude  it." 

And  this  doctrine,  although  it  cannot  be  said  to  be  sustained  by 
the  greatest  number  of  decisions,  is,  I  think,  the  one  that  ought 
to  be  adopted  in  this  State.  In  our  practice,  in  the  conveyance  of 
\oi%  bounded  by  streets,  the  prevailing  belief  is,  that  the  street  to 
its  center  is  conveyed  with  the  lot.  Among  the  mass  of  the  people 
it  is  undoubtedly  supposed  that  the  street  belongs,  as  an  appur- 
tenance, to  the  contiguous  property,  and  that  the  title  to  the  latter 
carries  with  it  a  title  to  the  former.  This  belief  is  so  natural  that  it 
would  not  be  easily  eradicated.  As  a  general  practice,  it  would  seem 
preposterous  to  sever  the  ownership  to  these  several  particles  of  prop- 
erty. Under  ordinary  circumstances,  the  thread  of  land  constitut- 
ing the  street  is  of  great  value  to  the  contiguous  lots,  and  it  is  of 
no  value  separated  from  them.  It  would  rarely  occur  that  the 
vendee  of  a  city  lot  would  be  willing  to  take  it  separated  in  owner- 
ship from  the  street,  and  it  would  as  rarely  occur  that  a  vendor 
would  desire  to  make  such  severance.  In  my  own  experience,  I 
i)ave  never  known  such  an  intention  to  exist,  and  it  is  safe  to  say 
that  whenever  it  does  exist,  the  conditions  of  the  case  are  peculiar. 

And  it  is  the  very  general  notion  that  these  two  parcels  of  prop- 
erty are  inseparably  united,  and  pass  as  a  whole  by  force  of  an 
ordinary  conveyance,  that  accounts  for  the  absence  of  any  unsettled 
formula  in  general  use  for  the  description  of  city  lots  in  a  transfer 
of  their  title.  Upon  an  examination  of  such  conveyances,  it  would, 
lam  satisfied,  be  disclosed  that  the  utmost  laxity  in  this  respect 
prevails.  The  property  conveyed  is  indiscriminately  described  as 
going  to  the  street  and  running;  along  it,  or  as  going  to  one  side  of 
sach  street  and  thence  running  along  such  side.  Such  discrimina- 
tions are  not  intentional,  the  purpose  being  to  convey  all  the  interest 
that  the  seller  has  in  the  property  and  in  its  belongings,  and  the 
mode  of  aiccomplishing  this  purpose  is  not  the  subject  of  attention,  M 
the  street  lot,  as  I  have  said,  being  regarded  as  a  mere  adjunct  of        ' 
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the  property  sold,  and  worthless  for  any  other  use.  This  being 
undeniably  the  practice  and  geiuM-ul  understandings  to  give  a  close 
and  literal  meaning  to  the  dej^cripcive  terms  employed  in  such 
instances  would  serve  no  useful  purpose,  but  its  tendency  would  be 
to  defeat  the  object  in  view,  and  to  call  into  life  a  vexatious  litiga- 
tion. The  particular  words  should,  in  sucli  transactions,  be  con- 
trolled and  limited  by  the  manifest  intention  which  is  unmisuikably 
displayed  in  the  nature  of  the  affair  and  the  situation  of  the  parties 
When  the  conditions  of  the  case  are  altered,  as  if  the  vendor  should, 
in  a  given  case,  have  an  apparent  interest  to  reserve  to  himself  the 
parcel  of  street  in  question,  a  different  rule  of  interpi'etation  might 
become  proper.  So,  if  the  abutting  street  referred  to  in  a  convey- 
ance should  be  such  only  in  contemplation,  and  should  be  con- 
tingent on  the  will  of  the  vendor,  the  rule  now  adopted  might  not, 
and  probably  would  not,  be  applicable.  But  where  the  street  is  an 
existing  highway,  or  has  been  dedicated  as  such  by  the  vendor,  or  in 
case,  by  the  effect  of  his  conveyance,  he  imposes  on  himself  the  obli- 
gation to  devote  the  street  to  the  public  use,  the  inile  then  becomes 
the  criterion  by  which  the  sense  of  the  deed  is  to  be  ascertained. 

The  only  case  in  our  books  that  I  deem  entirely  apposite  to  the 
present  inquiry  is  that  of  Hinchman  et  ah  v.  Pater  son  Horse  Rail- 
road Co.,  2  C.  E.  Green,  75.  The  extreme  fitness  of  this  decision, 
as  an  authority  at  this  time,  does  not  appear  upon  reading  the 
report  of  it;  but  I  have  looked  at  the  original  papers  on  file,  and 
have  found  that  in  some  of  the  deeds  in  that  proceeding,  the 
descriptions  of  the  boundaries  of  the  lots  arc  not  distinguishable 
from  the  one  now  under  our  view.  ^Fhose  lots  were  described  us 
beginning  at  a  fixed  point  on  a  designated  side  of  the  street,  and 
thence  along  such  designated  side,  etc.,  as  in  the  present  mstance. 
The  descriptive  words,  therefore,  were  clear,  and  if  they  were  nor 
overruled  by  the  j)re(lominant  presumption  of  intent  arising  out 
of  the  nature  of  the  act  done,  it  was  impossible  to  hold  that  any 
part  of  the  street  passed  to  the  vendee.  But  Chancellor  Gkken' 
did  hold  that  the  parcel  in  the  street  ])assed,  saying:  *'  It  is  objected, 
by  the  defendant's  answer,  that  the  complainant's  titles  do  not 
extend  to  the  middle  of  the  street,  because  the  lots,  as  described, 
are  bounded  by  the  sides  of  the  streets.  But  the  established  infer- 
ence of  law  is,  that  a  conveyance  of  land,  bounded  on  a  public 
highway,  carries  with  it  the  fee  to  the  center  of  the  road,  as  }>art 
and  parcel  of  the  grant.'' 
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I  do  not  know  how  this  decision  is  to  be  sanctioned,  except  upon 
the  ground  already  marked  out.  I  regard  the  case  as  directly  in 
point,  and  it  is  unnecessary  to  say  that  it  is  of  the  highest  authority. 

The  result  to  which  I  liave  come  is,  therefore,  that  this  couvev- 
ance  embraces  the  parcel  of  land  in  the  street,  for  the  reason  that 
there  are  no  express  words  of  exclusion  of  such  parcel. 

The  consequence  is,  the  judgment  of  the  court  below  should  be 

Affirmed,  with  cotits. 

For  affirmance  —  The  Chief  Justice,  Dalrymple,  Depue, 
DixoK,  SouDDEB,  Vak  Syckel,  Woodhull,  Clement,  Greek, 
Lilly,  Wales — 11. 

For  reversal —  None. 


NoTX  BT  THE  REPORTER.—  Whether  the  street  passes  on  a  convejauce  of  the 
adjoininif  land  is  purely  a  question  of  intention.  IFeUier  v.  E^uiem  R.  R.  Co,^ 
2  Meto.  151. 

Unless  the  intention  be  clear  to  the  contrary,  a  grant  of  land  bounded  by  a 
•treet  or  highway  carries  the  title  to  the  center.  Lozier  v.  N.  V.  Cent  R.  R. 
Co.,  42  Barb.  466;  PeopU  v.  Lato,  34  id.  494;  Wetmore  v.  Xatu,  id.  515;  Her- 
ring T.  FUiter,  1  Sandf.  344. 

A  grant  of  land  **  by,"  or  *'on,"  or  "along*'  a  highway  is  held  to  be  evldeiice 
«>(  au  iuteut  to  convey  to  the  center.  Jackson  v.  Hathaway^  15  Johns.  447;  Child 
T.  Slcmr^  4  Hill,  369;  Hammond  v.  McLachlar^,  1  S>andf.  322;  Herring  v.  Fw/ier, 
iJ.344;  Chatham  v.  Brainerd,  11  Conn.  103;  Reed  v.  Leeds,  19  id.  182;  Buck 
V.  Sqniers,  22  Vt.  489;  Marsh  v.  Burt,  34  id.  289;  Marrow  v.  WiUard,  30  id.  118, 
and  applied  to  a  railroad  in  Maynard  v.  Weeks,  41  id.  619. 

But  where  it  is  manifest  that  the  parties  intended  to  limit  their  boundary  tn 
theliueorside  of  the  highway,  no  part  of  the  highway  passes,  ui-ndernon  y . 
Ja»ies,4  Rob.  35;  aflTd,  6  Alb.  L.  J.  166;  Fearing  v.  Irwin,  4  Daly,  385 

It  is  generally  held  that  if  the  description  is  **  by  the  side  of,**  or  **  by  the 
liueof,**  or  "by  the  margin  of,**  or  equivalent  expressions,  the  highway  does 
uot  pass.  Child  t.  Starr,  4  Hill,  369 ;  Khigman  v.  Simi-roup,  12  Barb.  201 ;  Hal- 
**y  V.  McCormick,  13  N.  Y.  296;  Jones  v.  Cowman,  2  Sandf.  235;  lIugheH  v. 
Providence,  ftc,  R.  R.  Co.,  2  R.  I.  508;  Union  Burial  Ground  v.  RobiiiHon,  5 
Whart.  18;  Nohle  v.  Cunningham,!  McMuUin,  289;  Maynard  v.  Weeks,  41  Vt. 
617. 

Thns  a  boundary  running  to  the  "  easterly  line  *'  of  a  street  and  thence  along 
the  same  was  held  not  to  include  the  street.    Wetmore  v.  Law,  34  Barb.  515. 

So  a  description,  "  beginning  at  a  point  on  the  northeasterly  corner  of  ** 
two  streets  "  and  running  thence  northerly  along  the  easterly  side  '*  of  one  uf 
tbem,  carried  only  to  the  side  of  the  street.    Fearing  v.  Irtein,  4  Daly,  385. 

."Hi  a  deed  running  *' to  Stewart  street,  and  th«nce  along  the  southerly  side 
of  Stewart  street,"  was  held  not  to  convey  to  the  middle  of  tht;  street.  Andei' 
MA  ▼.  Jametk,  4  Rob.  35,  and  thi8  dc^qision  was  affirmed  by  the  (*«>urc  of  Appeals, 
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6  Alb.  L.  J.  106.  See,  also.  Comes  v.  Minot^  42  Barh.  60;  Hnlseu  v.  McCormiek, 
13  N.  Y.  296;  Van  AmHixge  v.  BarneU.  8  Bobw  357. 

But  in  Massachusetts,  a  boundary  beginning  on  the  fddt  of  a  road  and,  after 
giving  other  boundaries,  *'to  said  road;  thence  by  said  road  easterly  to  the 
place  of  beginning,''  was  held  to  convey  to  the  cente7of  the  road.  Sibley  v. 
Holden,  10  Pick.  249. 

A  line  not  described  as  running  to  a  street,  but  which  in  fact  does  by  courses 
and  distances  run  along  the  side  of  a  street,  is  held  to  convey  the  laud  to  ihe 
center  of  the  street.  SUer  v.  Deveretix,  16  Barb.  160;  Oear  v.  Bamum,  37  Coun. 
229. 

A  boundary  running  to  a  brook,  *'  and  by  the  bank  of  said  brook,"  was  held 
not  to  include  the  brook.  Stoiie  v.  Augustay  46  Me.  127;  RodeweU  v.  Baldurin. 
53  111.  19.  So  where  the  boundaries  terminated  at  the  westerly  side  of  a  high- 
way, the  highway  was  held  excluded.    CoUU  v.  Youngs  50  Me. 


The  Attobket-Gekebal  ex  bel.  Haioht  v.  Loyb. 

(10  Vroom.  476.) 

Office  —  WTien  term  begins. 

Where  no  time  is  fixed  by  law  for  the  commencement  of  an  official  term,  it 

begins  to  run  from  the  date  of  the  appointment. 

IN  error  to  Supreme  Court.  This  was  the  ordinary  proceeding  by 
quo  warranto,  instituted  in  the  Supreme  Court,  to  test  the 
right  of  the  defendant  to  the  oflSce  of  city  collector  of  Jersey  City. 
The  judgment  of  the  Supreme  Court  having  been  adverse  to  the 
relator,  has  been  brought  here  for  review. 

By  the  information  filed  in  this  cause,  it  appears  that  the  defend- 
ant was  appointed  city  collector  under  the  charter  of  Jersey  City, 
passed  March  31st,  1871,  for  the  term  of  one  year  from  May  21st, 
1872,  at  which  time  he  was  duly  qualified,  and  assumed  the  duties 
of  the  office. 

That  on  the  24th  of  March,  1873,  the  legislature  passed  a  supple- 
ment to  the  charter  of  Jersey  City,  by  the  forty-second  section 
whereof  it  was  provided  as  follows : 

*'  Seo.  42.  And  be  it  enacted,  That  the  new  board  of  finance  and 
taxation  shall  appoint  a  collector  of  revenue,  to  be  called  the  city 
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collector,  who  shall  hold  his  office  for  the  term  of  three  years,  and 
may  be  removed  by  said  board  for  cause,  and  who  shall  receive  an 
annual  salary  of  five  thousand  dollars,  and  give  bonds  for  the 
faithful  ])crformanco  of  his  duties  in  such  sum  as  the  board  of 
finance  and  taxation  shall  approve;  and  the  term  of  office  of  the 
preiseiit  city  collector  shall  expire  as  soon  as  the  collector  designated 
under  this  act  is  appointed  and  qualified." 

That  under  this  section  the  defendant  was,  on  the  10th  of  April, 
18 r3,  appointed  city  collector  for  the  term  of  three  years,  by.  the 
board  of  finance  and  taxation;  that  he  took  the  oath  of  office 
April  14th,  1873,  and  gave  bond  for  the  faithful  performance  of  his 
official  duties,  on  May  loth,  187*1;  that  on  April  Gth,  187(3,  he  was 
again  appointed  to  the  same  office  for  a  further  term  of  three  years, 
under  which  appointment  he  took  the  official  oath  April  7th,  and 
pnt  in  his  official  bond  April  8th,  1876. 

The  information  denies  the  validity  of  the  last  appointment, 
upon  the  ground  that  the  preceding  term  of  the  defendant  did  not 
expire  until  after  April  14th,  1876,  and  that  on  or  before  April 
12th,  1876,  the  term  of  office  of  three  of  the  five  members  of  the 
board  of  finance  and  taxation  expired,  in  consequence  of  which 
fact  that  board  had  no  right  of  appointment,  and  on  the  13tii  of 
April,  1876,  theboard,  composed  of  the  two  members  holding  over 
and  three  new  members,  rescinded  the  appointment  of  the  defend- 
ant and  appointed  the  relator  as  city  collector. 

A  demurrer,  filed  by  the  defendant,  raises  the  question  of  his 
right  to  the  office  upon  the  facts  in  the  affirmation  set  forth. 

J.  B.  Vredeiihirghy  for  plaintiff  in  error. 

Gilhert  Collins,  for  defendant. 

Vax  Syckel,  J.  [After  stating  the  foregoing  facts.]  The  con- 
test in  this  ease  will  be  settled  by  ascertaining  the  precise  time 
when  the  defendant's  term,  under  his  appointment  of  April  10th, 
L^73,  ended.  His  term,  under  the  act  of  1873,  was  for  three  years, 
and  by  determining  when  it  commenced,  its  end  will  be  three 
vears  from  that  date. 

The  relator  insists  that  it  did  not  begin  until  the  expiration  of 
the  term  that  preceded  it,  which,  by  the  supplement,  was  to  expire 
when  the  officer  designated  under  it  was  appointed  and  qualified; 
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and  that  as  the  defendant,  being  so  designated,  did  not  qualify 
before  April  14th',  1873,  therefore  his  new  term  did  not  begin 
before  that  date,  and,  consequently,  did  not  end  before  April  14th, 
1876,  prior  to  which  date  the  new  members  of  the  board  of  finance 
came  into  office. 

The  defendant,  under  his  appointment  of  1872,  in  the  absence 
of  the  supplement  of  March,  1873,  would  have  held  his  office  until 
May  21st,  1873. 

That  supplement  had  a  threefold  object: 

First.  To  legislate  the  then  incumbent  out  of  office  before  the 
expiration  of  his  term,  which  was  accomplished  by  giving  the 
board  power  to  appoint  his  successor,  with  the  right  of  entering  at 
once  upon  its  duties. 

Second.  To  enlarge  the  term  to  three  years. 

Third.  To  enable  the  then  incumbent  to  continue  his  official 
functions  until  a  new  officer  was  appointed  and  qualified. 

No  date  being  expressly  fixed  for  the  commencement  of  the  new 
term,  it  must  be  governed  by  some  general  principle  applicable  to 
it.  It  is  apparent  that  if  his  term  did  not  begin  to  run  until  he 
was  qualified,  he  could,  in  the  absence  of  any  restraining  legisla- 
tion, have  prolonged  his  prior  term  indefinitely  by  his  own  neglect 
to  qualify.  Public  policy  would  forbid  the  adoption  of  a  rule 
under  whicli  siu^li  a  result  is  possible.  It  would  make  the  begin- 
ning of  Jill  olllcial  term  to  depend  upon  the  will  of  the  appointee, 
instead  of  that  of  the  appointing  power,  and  thus  enable  him  to 
enlarge  the  term  of  his  predecessor  without  shortening  his  own.  or, 
where  he  was  his  own  successor,  he  would  be  the  constant  gainer 
by  his  continual  neglect  to  qualify. 

In  State  v.  Constable,  7  Ohio,  7,  it  was  held  that  when  no  time  is 
mentioned  in  the  law,  from  which  the  term  shall  commence,  it 
must  begin  to  run  from  the  day  of  election. 

In  the  United  States  service,  so  completely  is  the  officer  deemed 
to  be  supplied  by  an  appointment  before  acceptance,  that  in  Mar- 
tniry  v.  Madison,  1  Crancli,  137,  Chief  Justice  Marshall  says  that 
when  a  person  appointed  to  any  office  refuses  to  accept,  the  suc- 
cessor is  nominated  in  the  place  of  the  person  who  declined  to 
accept,  and  not  in  the  place  of  the  person  who  had  previously 
been  in  office,  and  had  created  the  original  vacancy. 

The  general  rule  that  the  term  of  an  officer  begins  to  run  from 
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the  date  of  his  election  is  recognized  in  MarsJiall  v.  Hanoood,  5 
Md.  423,  and  in  Hughes  v.  Buclingham,  5  S.  &  M.  632, 

The  beginning  of  a  term  of  ofiice  ought  not  to  be  left  to  the  will 
of  the  officer  himself.  If  not  fixed  by  law,  it  must  begin  as  soon 
as  he  can,  by  his  own  act,  enter  upon  it.  This  rule  is  ck-arly 
>hown,  in  the  opinion  of  the  court  below,  to  rest  upon  sound  roa- 
j5on.  The  term  of  his  predecessor  was,  by  the  torm"^  of  the  act  of 
1873,  made  to  continue  until  he  actually  entered  on  the  duties  of 
the  office,  bnt  this  is  not  inconsistent  with  the  runninuf  of  his  new 
it'i'in  at  the  same  time.  If  he  had  not  been  his  own  successor, 
there  eould  not  have  been  any  necessary  clashing  between  them, 
f'»r  the  moment  he  qualified  and  entered  upon  the  duties  of  the 
<»llice,  the  prior  term  ceased.  By  the  thirty-seventh  section  of  the 
cliarter  of  1871,  if  lie  had  failed  tcxiualify  for  the  space  of  ten  days, 
he  was  to  be  considered  as  having  declined  the  ofiice,  and  tlie  same 
was  to  be  deemed  vacant ;  yet,  notwitlistanding  tliis,  ho  would  con- 
tinue to  discharge  the  duties  of  the  office  under  the  appointment 
«'i  1872,  until  a  successor  was  qualified.  Although  he  was  to  con- 
limie  in  the  exercise  of  his  functions,  the  office  was,  under  such 
circumstances,  declared  to  be  vacant.  There  is  no  incongruity  in 
lUe  fact  of  a  vacancy  for  the  purposes  of  a  new  election,  and  the 
:.'.tual  holding  by  the  former  incumbent ;  nor  is  there  any  necessary 
incongruity  in  the  running  of  tiie  new  term  while  the  former 
incumbent  is  discharging  tiie  duties  of  the  office.  If  the  term  for 
which  the  defendant  was  appointed  in  1872  had  been  three  years 
instead  of  one  year,  by  the  argument  made  on  behalf  of  the  relator, 
he  would,  in  the  absence  of  express  restraint,  have  l)een  entitled  to 
refrain  from  qualifying  until  that  term  had  fully  run,  and  thus 
have  enjoyed  a  term  of  over  i\\c  years. 

The  act  of  1873  does  not  dedans  that  the  term  of  the  new 
appointee  shall  begin  to  run  when  the  term  of  the  then  incumbent 
ended.  It  was  not  intended  that  the  old  term  shouhl  run  its  full 
(•nurse  ;  the  contrary  purpose  was  clearly  indicated  by  the  legisla- 
ture, and  power  was  given  to  the  board  of  finance  to  cut  off  the 
Term  at  once. 

The  qaestion  is  not  when  the  predecessor  should  cease  to  act,  but 
when  the  new  term  commenced.  That  time  was  not  upecified  by 
tiie  statute,  and  therefore  it  must  be  either  when  the  defendant 
chose  to  qualify,  or  within  a  reasonable  time  after  his  appointment 
in  1873,  or  at  the  date  of  hrs  appointment. 
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The  proposition  to  leave  so  important  a  matter  to  the  volition  of 
the  officer  himself  is  inadmissible.  ^^  A  reasonable  time ''  is  indefi- 
nite, and  will  constantly  lead  to  the  difficulty  which  has  now 
arisen,  creating  a  conflict  between  outgoing  and  incoming  boards. 
The  date  of  the  appointment,  in  the  absence  of  legislation  to  the 
contrary,  constitutes  a  certain  and  reasonable  rule,  which  can 
result  in  no  injustice  to  the  person  elected,  and  in  no  injury  to  the 
public  service. 

The  case  of  Jump  v.  Spence,  28  Md.  1,  cited  for  the  relator, 
simply  holds  that  Jump  could  not  lawfully  assume  the  duties  of 
judge  until  he  had  complied  with  a  provision  of  the  State  GonBti- 
tution  requiring  him  to  take  an  official  oath. 

Gases  are  also  cited  to  show  that  the  appointee  is  not  entitled  to 
the  emoluments  of  the  office  until  he  qualifies  ;  but  this  is  not  the 
question  involved  here.  It  was  the  right  of  the  defendant  to  qual- 
ify at  once,  upon  his  appointment  in  1873,  and  that  he  should  lose 
his  salary  for  the  time  he  neglected  to  qualify  and  discharge  his 
official  duties,  would  be  just,  and  thus  the  interest  of  the  public 
and  his  own  would  concur  in  moving  him  to  enter  speedily  upon 
his  functions. 

The  only  case  cited  by  the  relator  in  support  of  the  position  for 
which  he  contends,  which  is  in  point,  is  that  of  Brodie  v.  Campbell, 
17  Gal.  11,  and  there  is  nothing  in  the  reasoning  of  the  court  there 
which,  in  the  absence  of  any  adjudged  case  to  support  it,  will  lead 
mo  to  accept  the  rule  adopted  in  that  case,  in  view  of  the  conse- 
quences which  must  flow  from  its  application. 

Under  this  view  of  the  law,  when  the  defendant,  on  the  10th 
day  of  April,  1873,  was  appointed  for  the  term  of  three  years, 
without  any  day  being  expressly  specified  for  its  commencement, 
the  term  to  which  he  was  lawfully  entitled  began  on  that  day,  and 
ended  with  the  close  of  April  9th,  1876,  and  consequently  the 
persons  who  composed  the  board  of  finance  on  the  6th  day  of 
April,  1876,  had  the  right  to  select  his  successor. 

In  the  second  place,  it  is  insisted  that  the  new  board  had  a  right 
to  reconsider  and  rescind  the  appointment  of  the  defendant,  because 
the  action  of  the  board  of  finance,  in  fixing  the  amount  of  and 
accepting  his  bond,  had  not  been  presented  to  the  mayor  for  his 
approval  or  veto. 

The  charter  of  the  city  does  not  make  a  giving  of  a*  bond  a  con- 
dition precedent  to  the  vesting  of  the  title  to  the  office,  or  to  the 
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right  of  tlie  appointee  to  enter  upon  its  duties.  Until  the  board  of 
iinance  declared  that  a  bond  should  be  given,  and  fixed  its  amount, 
the  defendant  was  under  no  obligation  to  execute  it.  It  is  not 
necessary,  therefore,  to  consider  whether  it  was  the  duty  of  the 
board  to  submit  their  action  with  reference  to  the  bond,  to  the 
mayor.  They  required  the  defendant  to  execute  a  bond  ;  he  com- 
plied, and  the  board  accepted  his  bond,  and  he  entered  upon  the 
duties  of  his  office  prior  to  April  .13th,  187G.  The  power  of  resois* 
sion  had  then  clearly  ceased  to  exist.  The  failure  of  the  board  of 
finance  to  jierfect  their  action  by  submitting  it  to  the  mayor,  if  that 
was  necessary,  could  not  affect  the  defendant ;  he  could  not  con- 
trol, and  was  in  no  wise  responsible  for  that. 
In  my  opinion  the  judgment  below  should  be  affirmed. 

For  affirmance — Dalbimple,  Depue,  Van  Syokbl,  Woodhull, 
Clement,  Gbeen,  Lathrop,  Lilly,  Wales — 9 

For  reversal — None. 


Eake  v.  The  Hibernia  Insurance  Co.* 

(10  Vroom,  697.) 

Fire  insurance  —  Defense  of  wiUful  burning  —  Amount  of  proof 

In  an  action  on  a  policy  of  insurance  against  loss  by  fire,  where  the  defense  is 
t)  the  property  insured  was  willfully  burned  by  the  assured,  the  rule  in 
twu,  and  not  in  criminal  cases,  as  to  the  quantum  of  proof,  applies,  and  a 
charge  to  the  jury  that  the  defendant  is  bound  to  establish  tlie  defense 
beyond  a  reasonable  doubt,  and  by  the  same  measure  of  proof  that  would 
be  necessary  to  convict  the  plaintiff  if  he  was  on  trial  upon  an  indictment 
charging  that  offense,  is  erroneous. 

ON  error  to  the  Supreme  Court.  Kane  brought  an  action  of 
assumpsit  against  the  insurance  company  on  two  policies  of 
insurance  (not  under  seal)  against  loss  by  fire.  The  defense  was 
that  the  building  insured  was  burned  by  design,  with  the  knowl-  ^ 

edge  and  proctirement  of  the  plaintiff.  ^ 

same  case  in  Supreme  Court,  20  Am.  Rep.  409,  and  note,  p.  420. 
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The  defendant's  counsel  asked  the  court  to  charge  the  jury  that, 
as  to  the  defense  of  burning  by  design,  while  the  burden  of  proof 
was  on  the  defendant  to  establisli  this  defense,  it  was  only  neces- 
sary to  do  so  by  the  fair  weight  or  preponderance  of  the  evidence. 
The  court  refused  so  to  charge,  and  charged  the  jury  that,  in  order 
to  make  out  such  defense,  the  defendant  was  bound  to  establish 
the  same  beyond  a  reasonable  doubt,  and  by  the  same  ini»asure  of 
testimony  that  would  be  necessary  to  convict  the  plain ti If  if  tried 
under  an  indictment  charging  that  offense. 

The  question  of  the  correctness  of  this  instruction  was  reserved 
and  heard  before  the  Supreme  Court.  Knne\,  Hibemia  Insurance 
Company,  9  Vroom,441;  S.  C,  20  Am.  Rep.  409.  The  decision  of 
the  Supreme  Court  being  adverse  to  the  defendants,  the  case  wjig 
removed  by  them  to  this  court,  by  writ  of  error,  on  exceptions  sealed 
at  the  trial. 

Joseph  Coult  and  H,  C,  Pitneij,  for  plaintiff  in  error. 
F,   Voorhees  and  J,  C.  Ten  Eyck,  contra, 

Depue,  J.  The  writ  of  error  brings  up  for  review  only  the  pro- 
priety of  the  judge's  charge.  It  is  conceded  that  there  is  a  difference 
between  civil  and  criminal  cases  in  respect  to  the  degree  or  quan- 
tity of  evidence  necessary  to  determine  the  verdict  of  a  jury.  In 
civil  cases,  it  is  the  duty  of  the  jury  to  find  for  the  party  in  whose 
favor  tlie  evidence  preponderates;  but  in  criminal  cases,  the  accused 
should  not  be  convicted  upon  any  preponderance  of  evidence,  unless 
it  generates  full  belief  of  the  fact,  to  the  exclusion  of  all  reasonable 
doubt.  3  Greenl.  Ev.,  §  20:  Best  on  Ev.,  §  95.  But  it  is  contended 
that  there  is  an  exception  (o  this  general  rule,  where  the  issue  in 
a  civil  case  is  one  in  which  crime  is  imputed,  and  the  guilt  or  inno- 
cence of  a  ]^arty  is  directly  or  incidentally  involved.  In  such  cn^os 
it  is  said  that  the  presumption  of  innocence  is  to  have  as  great, 
effect  as  in  criminal  trials,  and  that  to  justify  a  verdict  a^^ainst  the 
party  to  whom  crime  is  imputed  the  evidence  adduced  must  bo 
such  as  would  be  sufficient  to  convict  upon  an  indictment  for  the 
crime  imputed.     2  Greenl.  Ev.,  §§  408,  426;  1  Taylgr  on  Ev.  97,  a. 

This  exception  is  most  frequently  invoked  in  actions  of  libel  and 
slander,   where  a  justification  imputing  crime  is   pleaded,   and 
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actions  on  fire  policies,  where  the  defense  is  that  the  property  was 
willfully  burned  by  the  insured. 

Actions  of  libel  and  slander  on  an  issue  upon  such  a  justifica- 
tion, as  civil  actions,  may  be  regarded  as  exceptional  in  character. 
A  defendant  in  such  an  action,  if  he  was  warranted  in  giving  pub- 
licity to  the  defamatory  words  by  the  occasion  of  publishing  or 
uttering  them,  may  discharge  himself  if  he  shows  by  a  preponder- 
ance of  evidence  that  the  occasion  was  such  as  to  make  the  com- 
mnnication  a  privileged  communication.  But  if  he  published  or 
littered  the  defamatory  words  under  other  circumstances,  in  doing 
BO  he  was  a  mere  volunteer,  witliout  any  personal  or  private  inter- 
est in  the  subject-matter.  In  putting  his  justification  on  the 
ground  of  the  plaintiff's  guilt  of  the  accusation,  he  undertakes  to 
prove  the  plaintifPs  guilt,  which  comprises  not  only  the  doing  of 
the  act  but  also  the  intent,  which  the  law  denounces  as  criminal. 
As  a  matter  of  pleading,  he  is  bound  to  plead  with  precision,  a 
jnstification  as  broad  as  the  accusation  attempted  to  be  justified, 
and  containing  all  the  ingredients  necessary  to  the  commission  of 
the  crime;  and  as  a  question  of  evidence  he  is  bound  to  make  his 
proof  co-extensive  with  the  averments  in  his  plea.  Under  such 
circumstances  it  is  neither  impolitic  nor  unreasonable  to  require 
the  truth  of  the  accusation  to  be  established  by  the  same  degree  of 
proof  as  is  required  on  the  trial  of  an  indictment.  The  mistake  is 
in  overlooking  the  exceptional  character  of  this  class  of  actions, 
and  deducing  from  them  a  rule  of  evidence  to  be  applied  in  other 
civil  cases,  for  the  enforcement  of  contracts  or  the  recovery  of 
damages  for  injuries  to  the  person  or  property,  where  the  presence 
of  crime,  if  it  appear  in  the  facts  relied  on  to  make  a  case  or  a 
defense,  is  wholly  fortuitous.  The  distinction  between  cases  where 
the  commission  of  crime  is  directly  in  issue  and  where  it  is  only 
incidentally  involved  is  recognized  by  Mr.  Stephen  in  his  excellent 
summary  of  the  law  of  Evidence.  In  cases  where  crime  is  directly 
in  issue  the  author  states  the  rule  to  be,  that  the  proof  must  be 
beyond  a  reasonable  doubt  whether  the  action  be  civil  or  criminal; 
but  where  the  guilt  arises  only  incidentally  in  a  case  he  regards  it 
as  determining  merely  the  burden  of  proof.  Stephen  on  Ev.,  art 
94,  p.  115. 

In  an  action  on  a  contract  of  insurance,  a  defense  that  the  loss  fl 

was  caused  by  the  willful  act  of  the  assured  does  not  necessarily 
involve  a  criminal  accusation.     It  rests  upon  the  legal  maxim  thi^ 
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no  man  shall  be  i)erniitted  to  derive  advantage  from  his  own  wrong* 
"It  is,"  says  Lord  Campbell,  C.  J.,  "a  maxim  of  oar  insuranoe 
law,  and  of  the  insurance  laws  of  all  commercial  nations,  that  the 
assured  cannot  seek  indemnity  for  a  loss  produced  by  his  own 
wrongful  act"  Thompson  v.  Hopper,  6  E.  &  B.  172, 196.  In  that 
case,  which  was  an  action  on  a  marine  policy,  a  plea  that  the  plain- 
tiffs knowingly,  willfully  and  improperly  sent  the  ship  to  sea  at  a 
time  when  it  was  dangerous  for  her  to  go  to  sea  in  the  state  and 
condition  in  which  she  then  was,  and  wrongfully  and  improperly- 
caused  and  permitted  the  ship  to  be  and  remain  on  the  high  seas^ 
near  to  the  shore,  in  the  state  and  condition  aforesaid,  without  a 
master  and  without  a  proper  crew  to  manage  and  navigate  her,  etc^ 
and  that  the  ship,  by  reason  of  the  premises,  was  wrecked,  was 
held  to  disclose  a  good  defense.  In  delivering  the  judgment  of  the 
court  Lord  Campbell  said  :  "According  to  the  statement  in  this 
plea  the  plaintiffs'  loss  was  caused  by  their  wrongful  act,  and,  if  so^ 
I  think  there  was  no  necessity  to  characterize  it  as  being  either 
felonious  or  fraudulent."  Knowledge  and  willfulness  and  a  loss 
resulting  directly  and  immediately  from  such  wrongful  act  are  the 
essential  elements  of  such  a  defense.  Dudgeon  v.  Pembroke^  L.  B., 
9  Q.  B.  681;  1  Q.  B.  Div.  96;  2  App.  Cas.  284;  Thompaon  v.  Hop- 
per y  E.,  B.  &  E.  1038. 

Under  a  fire  policy,  the  assured  may  recover  for  a  loss  occasioned 
by  mere  carelessness,  without  fraud  or  willful  misconducL  But  to 
make  defense  to  the  action,  the  defendants  need  not  prove  that  the 
plaintiff  had  committed  an  indictable  offense.  It  is  sufficient  if  it 
be  shown  that  the  plaintiff  purposely  and  wantonly  set  fire  to  the 
property  insured.  Schmidt  v.  N.  Y.  U.  M,  F.  Ins.  Co.,  1  Gray,  529. 
At  common  law,  and  independently  of  the  act  of  1859  (Rev.,  p. 
242),  a  man  might  bum  his  own  house  without  incurring  liability 
to  indictment,  unless  it  was  so  situated  with  respect  to  the  houses 
of  others  as  to  endanger  their  safety.  2  East's  PL  1027,  §  7  ;  1034, 
§  11  ;  State  v.  Fish,  3  Dutcher,  323.  After  the  act  of  1859  became 
a  law,  a  man  might  still,  without  criminal  responsibility,  burn  his 
own  house,  if  it  was  done  without  intent  to  prejudice  the  insurance 
thereon.  Indeed,  cases  may  arise  where  the  assured  may  procure 
the  destruction  by  fire  of  his  property,  with  intent  to  defraud  the 
insurer,  and  not  be  liable  to  indictment  under  the  statute.  Crim- 
inal laws  are  essentially  local  in  their  operation,  and  the  incitement 
in  a  foreign  jurisdiction  to  the  commission  of  a  crime  in  this  State 
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is  not  indictable  ander  our  laws.  Therefore,  one  who,  in  another 
State,  procures  another  to  enter  this  State  and  commit  a  crime,  is 
not  guilty  of  any  offense  punishable  by  the  laws  of  this  State. 
State  Y.  Wyckoff,  2  Vroom,  65.  And  yet  it  cannot  be  doubted  that, 
before  the  act  of  1859,  an  insurance  company  might  successfully 
defend  on  the  ground  that  the  assured  willfully  caused  the  destruc- 
tion of  the  property  insured,  and  that  such  defense  may  be  made 
where  the  assured  is  so  circumstanced  as  not  to  be  indictable  under 
the  statute.  A  contract  for  indemnity  in  such  case  would  be 
absurd,  and,  so  far  as  it  related  to  a  voluntary  and  intended  loss, 
would  be  Toid  in  law.     1  Phillips*  Ins.,  §  1046. 

The  doctrine  that,  in  an  action  on  a  policy,  the  defense  that  the 
plaintiff  had  willfully  set  fire  to  the  premises  must  be  as  fully  and 
satisfactorily  proved  as  if  the  plaintiff  were  on  trial  on  indictment, 
originated  in  the  case  of  Thurtell  v.  Beaumont,  8  J.  B.  Moore,  612  ; 

1  Bing.  339.  This  ruling  is  adopted  by  Mr.  Greenleaf  and  Mr. 
Taylor,  and  is  strongly  approved  by  the  latter  writer.  2  GreenL 
Ev.,  §  418  ;  1  Taylor's  Ev.  (6th  ed.)  97,  a.  It  is  disapproved  by 
Mr.  Wharton,  and  is  vigorously  assailed  by  Mr.  May,  the  author 
of  May  on  Insurance,  in  an  article  in  the  American  Law  Review. 

2  Whart  Ev.,  §  1246  ;  10  Am.  Law  Rev.  642. 

The  decision  on  this  point,  in  Thurtell  v.  Beaumonty  was  made 
on  an  application  for  a  rule,  and  without  much  consideration.  It 
has  never  received  approval  in  the  English  courts,  although,  as  a 
nile  of  evidence,  occasions  have  repeatedly  arisen  for  its  adoption 
and  application.  The  cases  decided  upon  the  English  Carriers' 
Act  (11  Geo.  IV,  and  1  Wni.  IV,  ch.  68),  and  the  Bribery  Act  (17 
and  18  Vict.,  ch.  102)  are  cases  in  which  a  rule  requiring  the  same 
measure  of  proof  in  civil  as  in  criminal  cases,  where  the  facts  in 
support  of  a  civil  liability  would  tend  to  establish  a  criminal 
charge,  would  be  expected  to  be  applied,  if  any  such  rule  existed. 

The  Carriers'  Act  relieves  a  carrier  from  responsibility  for  the 
loss  of  or  injury  to  goods  in  certain  cases,  unless  the  loss  or  injury 
arose  from  the  felonious  acts  of  his  servants.  In  several  cases  the 
question  has  been  before  the  English  courts,  whether  the  evidence 
was  suiiicieut  to  bring  the  case  within  this  exception.  6^.  W.  Rail- 
my  Co.  V.  Rimell,  18  C.  B.  575  ;  Metcalfe  v.  Tlie  L.  B,  &  S.  C. 
fi.  Co.,  4  C.  B.  (N.  S.)  307  ;  Vaughton  v.  The  L.  &  N.  W.  R.  Co., 
Law  Bep.,  9  Exch.  93  ;  M' Queen  v.  G.  W.  R.  Co.,  Law  Rep.,  10  Q 
B.  569.    In  none  of  these  cases  was  Thurtell  v.  Beaumont  cited,  or 
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:i!iy  reference  made  to  the  necessity  of  establishing  the  issne  by  the 
weight  of  evidence  required  in  criminal  cases.  On  the  contrary, 
it  is  apparent,  from  the  observations  of  the  judges,  that  he  issae 
was  treated  of  as  one  to  be  determined  by  the  simple  weight  of  evi- 
dence, as  in  other  civil  cases. 

By  the  Bribery  Act  (17  and  18  Vict.,  ch.  lOJi)  it  was  provided 
that  any  person  who,  directly  or  indirectly,  by  himself,  or  any 
other  person  in  his  behalf,  should  give  or  promise  any  money,  etc., 
to  any  voter,  to  induce  him  to  vote,  etc.,  should  be  guilty  of  a 
misdemeanor,  and  should  also  be  liable  to  forfeit  the  sum  of  £100 
to  any  person  who  should  sue  for  the  same. 

In  Cooper  v.  Slnde,  reported  in  6  E.  &  B.  447,  and  in  6  H.  of  L  Cas. 
746,  the  action  was  for  a  penalty  under  this  act.  The  judge  (Baron 
Parke),  at  the  trial,  charged  the  jury  that  if  they  were  satisfied, 
upon  the  evidence,  that  the  defendant  did,  by  himself  or  any  other 
person,  on  his  behalf,  promise  money  to  the  voter  to  induce  him  to 
vote,  they  ought  to  find  for  the  plaintiff.     This  direction  was  held, 
by  the  House  of  Lords,  to  be  a  right  direction.    On  the  review,  the 
case  was  discussed,  largely,  on  the  sufficiency  of  the  evidence  to 
sustain   a  verdict  against  the  defendant.     Tliurtell  v.  Beantnonf 
was  not  cited,  nor  was  the  case  considered  by  the  courts  as  if  the 
sufficiency  of  the  evidence  to  sustain  a  criminal  accusation  was  at 
all  involved.    The  only  judge  who  adverted  to  the  rule  of  evidence 
as  to  the  degree  of   proof  necessary  to  the  finding  of  a  verdict  was 
Justice  WiLLES,  in  the  House  of  Lords.     He  asked   that  he  might 
be  excused  for  referring  to  an  authority  "  in  support  of  the  element- 
ary proposition  that  in  civil  cases  the  preponderance  of  probability 
may  constitute  sufficient  ground  for  a  verdict,  and  then  cited,  at 
length,  a  passage  from  Newis  v.  Lark,  Plowd.  412,  and  referred  to 
Best  on  Ev.  (2d  ed.)  114.     The  passage  cited  from  Plowden  is  one 
in   which   certainty  in  pleading  is  contrasted   with  sufficiency  of 
proof,  and  it  is  said  that  **  where  the  matter  has  gone  so  fur  that 
the  parties  are  at  issue,  *     *  so  that  the  jury  is  to  give  a  verdict 
one  way  or  the  other,  then,  if  the  matter  is  doubtful,  they  may 
find  their  verdict  upon  that  which  appears  the  most  probable. ** 
The  reference  to  Best  is  the  paragraph  (section  95)  in  which  the 
author  adverts  to  the  **  strong  and  marked  difference  as  to   the 
effect  of  evidence  in  civil  and  criminal  proceedings,"  and  states  the 
rule  to  be  ihut,  in  civil  cases,  a  mere  preponderance  of  probability 
—  due  regard  being  had  to  the  burden  of  proof — is  a  sufficient 
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basis  of  decision.  These  observations  of  the  learned  judge  are 
entitled  to  peculiar  force,  from  the  fact  that  they  related  to  an 
action  upon  a  statute  which  made  the  same  acts  from  which  a  ciyil 
liability  resulted,  also  the  ground  of  a  conviction  upon  an  indict- 
ment. 

It  may  safely  be  said  that  Thurtell  v.  Beaumont,  in  principle, 
stands  alone  and  unsupported  in  the  English  courts,  except  in  libel 
and  slander,  which  are  to  be  i*egarded  as  exceptional,  and  resting 
upon  considerations  peculiar  to  the  nature  of  the  actions  and  of 
the  injuries  for  which  they  are  brought. 

In  the  courts  of  this  country,  the  principle  adjudged  in  Thurtell 
▼.  Beaumo7it  has  received  but  slender  support,  except  in  libel  and 
slander  cases.  The  weight  of  authority  is  decidedly  against  the 
Boundness  of  the  rule  there  propounded,  in  its  application  to  actions 
on  policies  of  insurance,  as  well  as  other  civil  actions,  where  the 
issne  is  such  that,  for  its  support,  a  case  must  be  made  such  as 
would  afford  ground  for  an  indictment.  In  Gordon  v.  Partnelee, 
15  Gray,  413,  it  was  held  that,  in  an  action  on  a  promissory  note, 
the  defense  that  the  note  was  obtained  by  false  and  fraudulent 
representation,  might  be  sustained  by  a  preponderance  of  evidence, 
as  in  other  civil  cases,  and  that  it  was  not  incumbent  on  the  defend* 
ant  to*  establish  it  by  proof  beyond  a  reasonable  doubt,  although 
the  defense  was  based  on  a  charge  of  fraudulent  representations 
snch  as  might  be  the  subject  of  a  criminal  prosecution.  In  Bradish 
V.  Bliss,  35  Vt.  326,  the  action  was  in  trespass  for  burning  the 
plaintiff's  building,  and  the  evidence  showed  that  the  defendant, 
if  guilty  of  trespass,  had  set  fire  to  the  building  designedly,  and 
was  guilty  of  the  crime  of  arson.  The  court,  nevertheless,  held 
that,  it  being  a  civil  cause,  the  issue  must  be  determined  by  the 
fair  preponderance  of  evidence.  A  similar  decision  was  made  in 
Munson  v.  Atwood,  3J  Conn.  102,  which  was  an  action  on  a  statute 
which  gave  the  right  to  recover  the  treble  value  of  property  feloni- 
ously taken.  In  trover,  where  the  evidence  was  such  as  to  involve 
a  charge  of  larceny,  a  direction  to  the  jury  that  the  evidence,  to 
justify  a  verdict  against  the  defendant,  must  satisfy  them  of  the 
truth  of  the  charge  beyond  a  reasonable  doubt,  was  held  to  be 
erroneous.    Bissel  v.  Wert,  35  Ind.  54. 

The  decisions  in  actions  on  policies  of  insurance  against  loss  by 
fire  are  mainly  to  the  same  effect.  In  Schmidt  v.  iV.  Y.  U,  M, 
Fire  Ins.  Co.^  1  Gray,  529,  the  defense  was,  that  the  plaintiff  had 
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purposely  set  fire  to  the  property  insured,  and  burned  it;  and  it 
was  held  that  the  judge  properly  refused  to  instruct  the  jury  that 
they  must  be  satisfied,  beyond  a  reasonable  doubt,  of  the  truth  of 
this  defense.     The  criticism  on  this  case,  in  the  court  below,  that 
the  instruction  actually  given  was,  in  substance,  equivalent  to  an 
instruction  that  the  defense  must  be  established  beyond  a  reasona- 
ble doubt,  and  that  the  case,  if  it  does  not  infcrentially  recognize 
the  rule  in  Thurtell  v.  Beaumont,  is  of  no  value  as  an  authority 
against  it,  though  warranted  by  some  expressions  of  the  judge,  in 
his  opinion,  is  shown  to  be  untrue,  in  fact,  by  the  opinion  of  the 
same  judge,  in  Oordon  v.  Partnelee,  15  Gray,  413.     In  the  latter 
case,  he  adverts  to  the  case  in  1  Gray,  and  declares  it  was  not  the 
purpose  of  the  court  to  sanction  any  exception  to  the  rule,  or  to 
say  that,  in  any  civil  action,  the  jury  were  not  to  decide  by  the 
preponderance  of  the  proof  or  the  weight  of  the  evidence;  and  he 
closes  his  opinion  by  saying  that,  "in  the  opinion  of  the  court,  it 
is  better  that  the  rule  be  uniform,  leaving  the  instruction  that  the 
jury  must  be  satisfied  of  the  guilt  of  the  party  beyond  a  reasonable 
doubt,  to  apply  solely  to  criminal  cases."    In  the  following  cases, 
also,  in  actions  on  fire  policies,  where  the  defense  was  a  willful 
destruction,  by  the  assured,  of  the  property  insured,  the  rile  of 
evidence  adopted  in  Thurtell  v.  Beaumont  was  repudiated,   and 
the  correct  rule  declared  to  be  that,  in  civil  cases,  the  verdict 
should  be  determined  by  the  preponderance  of  the  evidence,  with- 
out regard  to  the  fact  that  in  the  defense  was  involved  a  charge 
which  might  be  made  the  ground  of  a  criminal  posecution.      Scott 
V.  Home  Ins.  Co.,  1  Dillon's  C.  C.  105;  Huchherger  v.  Merchantif  Fir% 
Ins.  Co.,  4  BissersC.  C  265;   Washington  Ins.  Co.  v.  Wilson,  TWis. 
169;  Blaesery.  M.  M.  M.  Ins.  Co.,  37  Wis.  31;  Rothschild  v.  Amer. 
Cent.  Ins.  Co.,  62  Mo.  356;  JEtna  Ins.  Co.  v.  Johnson,  11  Bosh, 
587;  Hoffman  v.  W.  M.  <&  F.  Ins.  Co.,  1  La.  Ann.  216;   Wightman  v. 
Same,  8  Eob.  442. 

I  fully  concur  in  these  decisions,  and  the  reasoning  on  which 
they  are  founded. 

In  actions  where  usury  was  pleaded,  it  has  been  said  that  the 
defense  must  be  established  beyond  a  reasonable  doubt  Concver 
V.  Van  Mater,  Z  0.  E.  Green,  481;  Taylor  v.  Morris,  7  id.  606. 
This  language  was  used,  perhaps  inconsiderately,  to  express  the 
quantity  of  evidence  that,  under  the  circumstances,  shonld  be 
required  to  defeat  the  plaintiff's  security,  without  intending  to 
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assert  that,  as  a  rule  of  law^  the  same  measure  of  proof  should  be 
required  in  civil  as  in  criminal  cases.  So  also  in  suits  on  fire  poli- 
cies, on  a  defense  like  that  in  the  present  case,  judges,  in  their 
instructions  to  juries,  have  commented  on  the  gravity  of  the  charge 
contained  in  such  a  defense,  and  have  put  the  presumption  of  inno- 
cence in  the  scales  as  an  element  to  weigh  in  favor  of  the  plaintiff 
and  decide  the  issue,  if  the  evidence  was  not  entirely  satisfactory. 
The  charge  of  Judge  Davis,  in  Huchberger  v.  Merchants^  Fire  his. 
Go,y  and  of  Judge  Dillon  in  Scott  v.  Home  Insurance  Oofnpany, 
and  of  Chief  Justice  Whelpley,  in  Powers  v.  Market  Fire  Ins, 
Co.,  in  the  Morris  Circuit,  are  examples  of  this  mode  of  dealing 
with  the  subject  in  the  practical  administration  of  the  law.  But 
in  each  of  these  cases  the  judge  was  careful  to  instruct  the  jury 
that  the  rule  of  law  in  criminal  cases,  with  respect  to  the  quantum 
of  proof,  was  not  to  be  applied. 

A  judge  may  make  such  comments  on  the  evidence  as  he  deems 
proper,  and  may  advise  and  instruct  the  jury  with  respect  to  the 
degree  of  proof  they  should  require  to  decide  the  issue  under  the 
circumstances  of  the  particular  case.  But  a  charge  that,  as  a  ques- 
tion of  law,  proof  beyond  a  reasonable  doubt  is  required,  is  quite  a 
different  thing.  While  it  is  impracticable  to  frame  a  satisfactory 
definition  of  the  expression  "reasonable  doubt,"  yet  the  effect  of  a 
charge,  in  this  language,  is  a  matter  of  almost  every  day's  observa- 
tion. Every  one  familiar  with  the  administration  of  justice  can 
recall  instances  in  which  defendants,  under  such  an  instruction, 
have  been  pronounced  not  guilty,  when  the  evidence  of  guilt  was 
quite  convincing. 

The  importance  of  preserving  the  distinction  between  civil  and 
criminal  cases  increases  with  the  growth  of  the  criminal  law. 
Almost  every  tortious  act  is  by  statute  made  indictable,  if  done 
willfully  or  maliciously,  and  the  courts  should  be  reluctant  to  adopt 
in  civil  cases,  the  rules  peculiar  to  criminal  law,  Jest  wrong-doers 
be  enabled  to  avoid  civil  liability,  as  well  as  escape  criminal  respon- 
sibility, under  cover  of  the  rules  of  criminal  prosecution,  the  object 
of  which  is  punishment  only. 

The  judgment  should  be  reversed. 

Dixon,  J.  Several  of  my  brethren  unite  with  uie  in  desiring 
to  exclude  the  inference  that  we  assent  to  the  intimation  contained 
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in  the  opinion  just  read,  as  to  the  exceptional  character  of  octious 
of  libel  and  slander.  We  prefer  that  that  matter  should  remain 
open,  to  be  decided  when  its  decision  is  necessary. 

Knapp,  Reed  and  Dodd^  JJ.>  concurred  in  the  views  of  Justice 

DiXOK. 

For  affirmance — None. 

For  reversal — The  Ohakoellor,  Dalrimple,  Depew,  Dixok^ 
Knapp^  Bbbd>  GLEMBin?^  DoDD,  Lathbop^  Lilly,  Wales— 11. 
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OOMHONWEALTH  Y.   JeNKIKOS. 
(ISl  Mass.  47.) 
hdiOmmU — When  need  wft  negatwe  exception  in  penal  etaiute  — Polygamy. 

When  an  exception  in  a  penal  statate  is  not  referred  to  in  the  enacting  danse 
otherwise  than  by  merely  referring  to  other  provisions  of  the  statate,  each 
exception  need  not  be  negatived  in  an  indictment  unless  necessary  to  a  com- 
plete definition  of  the  offense. 

A  statate  provided  that  whoever,  having  a  hosband  or  wife  living,  marries 
another  person  *'  shal],  except  in  cases  mentioned  in  the  following  section,  be 
deemed  guilty  of  polygamy".  The  "  following  section ''  excepted  persons 
wlioae  husband  or  wife  had  been  absent  for  seven  years  and  was  not  known 
to  be  living.  EM,  that  an  indictment  under  that  statute  need  not  nega- 
tive the  exception. 

INDICTMENT  under  General  Statutes,  ch.  165,  §  4,  charging  the 
defendant  with  polygamy  in  marrying  another  woman  while 
haying  a  wife  living,  and  from  whom  he  had  never  been  lawfully 
divorced.  The  provisions  of  the  statute  are  set  forth  in  the 
opinion. 

In  the  Superior  Court,  before  the  jury  were  impaneled,  the 
defendant  filed  a  motion  to  quash  the  indictment  on  the  following 
Vol.  XXIII.  — 32 
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.  ground :  Because  it  is  not  alleged  in  said  indictment  that  the  said 
Augusta  Gigger,  at  the  time  of  said  second  marriage,  had  not  been 
continually  remaining  beyond  the  sea,  and  had  not  Yolantarily 
withdrawn  from  the  said  William  H.  Jennings,  and  remained 
absent  for  the  space  of  seven  years  together."  The  motion  was 
overruled. 

The  evidence  tended  to  show  that  the  first  wife's  name  was  spelled 
**  Jiger,"  or  "  Jigr,"  with  the  "g"  soft.  The  name  given  in  the 
indictment  was  "  Gigger." 

The  defendant  asked  the  judge  to  rule  that  the  defendant  coald 
not  be  convicted  upon  the  evidence  as  to  the  name  of  the  former 
wife.  The  defendant  also  asked  the  judge  to  rule  that  on  the 
evidence,  the  jury  could  not  find  that  the  name  of  the  first  wife 
was  the  same  in  sound  as  the  name  set  out  in  the  indictment ;  that 
the  sound,  in  order  that  a  different  spelling  might  suffice,  must  be 
the  same  when  correctly  pronounced. 

The  judge  declined  so  to  rule,  but  ruled  that  the  defendant 
could  only  be  convicted  upon  evidence  showing  that  the  former 
wife's  name  was  usually  pronounced  as  set  out  in  the  indictment. 
The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

D.  W,  Bond,  for  defendant 

C.  B.  Traitiy  Attorney-General,  for  Commonwealth. 

Gray,  C.  J.  The  indictment  is  upon  the  Gen.  Stat^.,  chap.  165, 
§  4,  enacting  that  **  whoever,  having  a  former  husband  or  wife 
living,  marries  another  person,  or  continues  to  cohabit  with  such 
second  husband  or  wife,  in  this  State,  shall  (except  in  the  cases 
mentioned  in  the  following  section)  be  deemed  guilty  of  polygamy, 
and  be  punished "  by  fine  or  imprisonment.  Section  5  declares 
that  "  the  provision  of  the  preceding  section  shall  not  extend  to 
any  person  whose  husband  or  wife  has  been  continually  remaining 
beyond  sea,  or  has  voluntarily  withdrawn  from  the  other  and 
remained  absent  for  the  space  of  seven  years  together,  the  party 
marrying  again,  not  knowing  the  other  to  be  living  within  that 
time,  nor  to  any  person  legally  divorced  from  the  bonds  of  matri- 
mony and  not  the  guilty  cause  of  such  divorce.'' 
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The  indictment  ayers  that  at  the  time  of  the  second  marriage 
the  first  wife  was  still  living,  and  the  husband  had  not  been 
divorced  from  her.  Bat  it  does  not  negative  the  other  provision  of 
section  5;  and  the  question  raised  by  the  qiotion  to  quash  is  whether 
the  indictment  is  for  that  reason  defective. 

It  is  a  general  rule  of  pleading,  that  when  an  exception  or  pro- 
viso is  embodied  in  the  clause  which  defines  the  offense,  or  as  it  is 
commonly  called,  the  enacting  clause,  it  must  be  negatived  in  the 
indictment;  but  that  if  it  is  only  found  in  a  subsequent  distinct 
clause  of  the  same  or  another  statute,  it  need  not  be  so  negatived. 
Commonwealth  v.  Maxwell,  2  Pick.  139;  Commonwealth  v.  Hart,  11 
Cash.  130;   Commonwealth  v.  Sheffield,  id.  178. 

The  learned  counsel  for  the  defendant  contends  that  in  the 
middle  class  of  cases,  where  the  exception  is  not  in  express  words 
introduced  into  the  general  or  enacting  clause,  but  only  by  refer- 
ence to  a  subsequent  clause,  by  the  words  '^as  hereinafter  men- 
tioned," or  the  like,  the  rule  requires  that  all  the  circumstances  of 
exemption  and  modification,  whether  applying  to  the  offense  or  to 
the  person,  stated  in  the  subsequent  clause,  should  be  distinctly 
negatived,  because  they  must  be  deemed  to  be  incorporated  in  the 
enacting  clause,  according  to  the  maxim  verba  relata  inesse  videntur^ 
This  position  appears  to  be  supported  by  opinions  of  Lord  Tenter- 
DEK  and  of  Mr.  Justice  Metcalf,  both  names  of  weight  upon  a 
question  of  this  kind.  Steel  v.  Smith,  1  B.  &  Aid.  95,  99,  100 ; 
Vavasour  v.  Ormrod,  9  D.  &  R.  697,  599 ;  S.  C,  6  B.  &  0.  430, 
432;  8  Am.  Jur.  241,  242;  Commonwealth  v.  Hart,  11  Gush. 
130,  137. 

But  the  statement  of  Mr.  Justice  Metcalf  in  Commonwealth  v. 
Hart  was  a  mere  repetition,  in  a  case  which  did  not  call  for  its 
judicial  consideration  of  a  proposition  which  he  had  laid  down 
while  at  the  bar  in  the  American  Jurist,  uhi  supra,  and  is  incon- 
sistent  with  the  subsequent  adjudication  of  this  court,  in  which  he 
concurred,  in  OommonweaUh  v.  Tuttle,  12  Gush.  502. 

In  Steel  v.  Smith,  the  remark  of  Lord  Tenterden  (then  Mr. 
Justice  Abbott)  was  purely  obiter  dictum,  and  Mr.  Justice  Baylet, 
a  most  accurate  judge,  stated  the  rule  thus:  ^' Where  there  is  an 
exception  so  incorporated  with  the  enacting  clause  that  the  one       ^ 
cannot  be  read  without  the  other,  there  the  exception  must  be  neg-      ^ 
atived."    1  B.  &  Aid.  99. 

In  Vavasour  v.  Ormrod,  also,  the  general  statement  of  Lord 
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Tbnterden  went  beyond  what  the  case  required.  The  action  was 
debt  for  rent  under  a  lease  containing  a  covenant  by  the  defendant 
to  pay  the  rent  sued  for,  ''except  as  hereinbefore  mentioned,"  and 
also  a  covenant  by  the  lessor  to  expend  a  certain  sum  in  erecting  a 
steam  engine,  and  a  provision  that,  if  the  lessee  sliould  within  a 
certain  time  pay  him  the  whole  or  part  of  that  sum,  tlie  i-ent 
should  be  reduced  as  therein  provided,  which  might  perhaps  be 
considered,  as  suggested  by  Mr.  Justice  Bayley  dunng  the  argu- 
ment (9  D.  &  R  599),  as  amounting  to  neither  an  exception  nor  a 
proviso,  but  a  qualification  only,  so  that,  by  the  terms  of  the  reser- 
vation, the  whole  rent  was  to  be  payable  only  under  particular 
circumstances. 

The  only  other  case,  cited  by  Mr.  Justice  Metcalf  in  supi^rt 
of  this  position,  is  The  King  v.  Pratteny  6  T.  R.  559,  which  was  as 
follows:  By  Stat.  1  Jac.  I,  ch.  22,  §  5,  it  was  enacted  that  no  person 
should  tan  any  leather,  or  use  the  craft  or  mystery  of  tanning  of 
leather,  except  to  those  having  tan-houses  already  established,  and 
the  apprentices  and  families  of  tanners;  and  by  section  7,  that  no  per- 
son should  buy  any  rough  hides,  "but  only  such  person  or  persons  as 
by  this  act  may  lawfully  use  the  craft  or  mystery  of  tanning 
of  leather."  It  was  held  that  an  information  on  section  7  must  nega- 
tive the  exceptions  stated  in  section  5.  The  weight  of  that  decision 
as  an  adjudication  is  perhaps  lessened  by  the  fact  that  the  counsel 
for  the  prosecution  expressly  yielded  the  point  before  it  was  sustained 
by  the  court.  But  that  statement  might  well  be  considered  to  have 
been  intended  not  to  make  all  tanning  of  leather  or  buying  of 
rough  hides  unlawful,  but  to  limit  the  right  of  doing  each  to 
existing  tanners,  their  apprentices  and  families,  and  therefore  to 
make  it  essential  to  a  complete  definition  of  an  offense,  under 
either  section,  to  allege  that  the  defendant  was  not  one  of  the 
privileged  class  for  whose  benefit  the  act  was  passed. 

On  the  other  hand,  it  appears  to  us  to  be  established,  by  a  great 
preponderance  of  authority,  that,  when  an  exception  is  not  stated 
in  the  enacting  clause  otherwise  than  by  merely  referring  to  other 
provisions  of  the  statute,  it  need  not  be  negatived,  unless  necessary 
to  a  complete  definition  of  the  offense. 

By  Stat.  27  Eliz.,  ch.  2,  §  2,  it  was  enacted  that  it  should  not 
be  lawful  for  any  Jesuit  or  other  priest,  born  in  England,  and 
ordained  or  professed  since  the  beginning  of  the  reign  by  any 
authority  derived  from  the  See  of  Rome,  to  come  into  or  i*emain 
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in  the  realm  after  forty  days  from  the  end  of  the  then  session  of 
Parliament,  ''other  than  in  such  special  cases,  and  upon  such 
special  occasions  only,  and  for  such  time  only,  as  is  expressed  in 
this  act,"  upon  the  penalty  of  being  adjudged  and  punished  for 
high  treason.  By  subsequent  sections,  it  was  provided  that  the 
act  should  not  extend  to  any  who  should,  within  a  certain  time 
specified,  submit  themselves  and  take  the  oath  of  supremacy,  or 
who  should  be  too  ill  to  depart  out  of  the  realm.  It  was  resolved 
by  Chief  Justice  Popham  and  other  judges,  "  that  the  better  course 
was  to  omit  this  in  the  indictment,  notwithstanding  it  be  com- 
prised in  the  body  of  the  act,  in  tlie  same  manner  as  if  it  had  been 
only  in  a  proviso;  in  which  case  it  is  to  the  prisoner  to  help  him 
by  means  of  such  a  proviso,  if  he  can  do  it;  for  the  words  '  other 
than,'  etc.,  are  but  as  referring  to  the  provision  subsequent  in  the 
statute,  in  which  case  this  matter  shall  be  used  but  as  the  proviso 
itself  shall  be."    Souihweirs  case,  Pop.  93. 

Under  the  Stat,  of  22  Geo.  Ill,  ch.  84,  the  enacting  clause  of  which 
prohibited  other  persons  than  the  scavenger  from  carrying  away 
dust  in  a  certain  parish,  ^^  except  in  the  places  hereinafter  men- 
tioned," which  were  specified  in  subsequent  sections  of  the  act,  it 
was  licld  that,  in  an  action  for  a  violation  of  the  statute,  these 
exceptions  need  not  be  negatived.     Ward  v.  Bird^  2  Chit.  582. 

So  in  Hart  v.  Cl&is,  8  Johns.  43,  it  was  held  that,  in  an  action  for 
a  penalty  under  a  section  which  prohibited  the  exportation  of 
slaves,  ^^  except  as  hereinafter  provided,"  the  plaintiff  need  not 
n^ative  the  proviso  of  a  succeeding  section,  which  allowed  persons 
traveling  through  or  removing  from  the  State  to  take  their  slaves 
with  them. 

Our  own  Stat,  of  1852,  ch.  322,  §  1,  enacted  that  no  person 
should  be  allowed  to  sell  any  spirituous  or  intoxicating  liquors, 
^' except  as  is  hereinafter  provided."  Section  7  provided  that  if 
any  person  should  sell  any  spirituous  or  intoxicating  liquors, ''in 
violation  of  the  provisions  of  this  act,"  he  should  be  punished  by 
fine  or  imprisonment.  In  prosecuting  for  this  penalty,  it  was  held 
to  he  unnecessary  to  negative  exceptions  which  were  stated  in  subse- 
quent sections  of  the  statute.  Commonwealth  v.  Tuttle,  12  Gush. 
502.  Like  decisions  were  made  in  Commonwealth  v.  Hilly  5  Oratt. 
682,  and  in  State  v.  Miller ,  24  Conn.  522.  See  also  United  Staler 
T.  Cook,  17  WalL  168,  173-176. 
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In  the  case  before  us^  the  offense  of  polygamy  is  fully  defined  by 
the  Gen.  Stat.^  ch.  165,  §  4,  as  consisting  in  the  defendant's,  while 
having  a  former  husband  or  wife  living,  marrying  or  continuing  to 
cohabit  with  another  person  in  this  State.  The  words '^  except  in 
the  cases  mentioned  in  the  following  section  ^'  are  not  so  incorpo- 
rated with  the  enacting  clause  that  the  one  cannot  be  read  with- 
out the  other,  but  are  inclosed  in  a  parentliesis,  inserted,  after 
completing  the  enumeration  of  the  elements  necessary  to  constitute 
the  crime,  in  the  midst  of  the  conclusion  which  declares  its 
denomination.  That  the  former  husband  or  wife  has  been  absent 
for  seven  years  and  unheard  from  is  a  matter  of  defense  or  excuse, 
rather  than  a  limit  of  the  definition  of  the  crime. 

The  case  appears  to  us  to  fall  within  what  Mr.  Justice  Metcalf, 
in  the  closing  paragraph  of  the  opinion  in  Comnionwealtk  v.  Hart, 
above  cited,  called  an  elementary  principle  of  pleading:  "  It  is  not 
necessary  to  allege  matter  which  would  come  more  properly  from 
the  other  side;  that  is,  it  is  not  necessary  to  anticipate  the  adverse 
■  party's  answer,  and  forestall  his  defense  or  reply.  It  is  only  when 
the  matter  is  such  tliat  the  affirmation  or  denial  of  it  is  essential 
to  the  apparent  or  prima  facie  right  of  the  party  pleading,  that  it 
must  be  affirmed  or  denied  by  him  in  the  first  instance."  11  Cush. 
137. 

Our  conclusion  is  supported  by  well-considered  judgments  of 
the  highest  courts  of  Vermont  and  New  York,  under  enactments 
not  distinguishable  in  their  terms  from  the  statutes  now  before  us. 
State  V.  Abbey,  29  Vt.  60;  Fleming  v.  People,  27  N.  Y.  329. 

It  may  also  properly  be  noticed  that  these  statutes  substantially 
re-enact  the  Kev.  Stats.,  chap.  130,  §§  2,  3,  which,  as  the  commis- 
sioners on  those  Gtatutes  said  in  their  report,  were  intended  to 
present  the  provisions  of  the  former  statute  in  a  more  compressed 
form,  and  with  some  change  of  language;  and  that  in  the  former 
statute  the  matters  in  question  were  not  mentioned  or  refeiTed  to 
in  the  general  or  enacting  clause,  but  were  only  added  by  way  of 
proviso,  so  that  in  an  indictment  upon  that  statute  it  would  have 
been  clearly  unnecessary  to  negative  them.  Stat,  1784,  chap.  40,  §  2; 
Murray  v.  The  Queen,  7  Q.  B.  700;  State  v.  Benton,  2  Dev.  222. 
It  can  hardly  be  believed  that  the  legislature,  in  condensing  the 
statute,  intended  to  complicate  the  form  of  the  indictment. 

The  question  of  misnomer  was  rightly  submitted  to  the  jury, 


OCTOBER  TERM,  1876.  255 

Commonwealth  ▼.  Gavin. 

who  were  well  warranted  in  finding  that  in  the  name  of  the  first 
wife,  as  spelled  in  the  indictment  and  in  the  record  of  her  mar- 
riage, ^'Oigger/'  the  initial  letter  had  the  soft  sonnd  which  it 
commonly  (though  not  univeriBally)  has  before  ^*  i,"  and  that  the 
doable  letter  had  the  nsual  hard  sound;  and  that  a  name,  which, 
the  only  witness,  other  than  the  defendant,  pronounced  in  the 
same  way,  and  testified  was  spelled  either  "  Jiger"  or  "  Jigr,'* 
was  usually  so  pronounced. 

Exceptions  overruled^ 


GOMMONWEALTH  V.    GaVIK. 

021  Mass.  54J 

Indictment  —  VariaTieB  —  '*  Bottles  of"  liquor. 

An  indictment  for  laroenj  of  a  certain  number  of  '*  bottles  of"  liqaor  is  not 
sofitained  by  proof  that  the  defendant  feloniously  drew  liquor  from  casks 
into  his  own  bottles  which  he  had  taken  with  him  for  the  purpose. 

INDICTMENT  charging  defendant  with  larceny  of  "  six  bottles 
of  whisky  of  the  value  of  two  dollars  each  bottle,  six  bottles 
of  brandy,  each  bottle  of  the  value  of  two  dollars,  of  the  goods  and 
chattels  of  Charles  H.  White." 
The  proof  was  that  the  defendant  took  empty  bottles  with  him 
.  to  the  place  where  the  liquor  was  stored  in  casks,  and  filled  the 
bottles  from  the  cask  and  carried  them  away  with  him. 

The  defendant  asked  the  judge  to  rule  that  there  was  material 
variance  between  the  proof  and  the  allegation  in  regard  to  the  sub- 
ject-matter of  the  larceny.  The  judge  declined  so  to  rule,  but 
ruled  that  the  variance  was  immaterial,  and  submitted  the  case  to 
the  jury.    The  defendant  was  found  guilty,  and  alleged  exceptions. 

D.  W.  Bondy  for  defendant 

0,  IL  Train,  Attorney-General,  for  Commonwealth. 

Akbb,  J.  As  the  evidence  wholly  failed  to  show  any  larceny  of 
tiie  bottles,  the  only  question  was  as  to  the  right  to  convict  the 
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defendant  of  the  larceny  of  the  liquors  which  were  carried  away  in 
the  bottles.  The  difficulty  in  so  doing  is  that  the  offense  proved 
does  not  correspond  with  the  offense  charged.  It  was  unnecessary  to 
allege  that  the  liquors  were  contained  in  bottles,  but  the  language 
of  the  indictment  admits  of  no  other  construction  than  that  it 
charges  the  larceny  of  bottles  containing,  or  filled  with,  the  liquors 
described.  The  effect  of  presenting  the  charge  in  this  form  is  to 
render  that  averment  a  matter  of  description,  requiring  to  be 
proved  with  exactness,  as  in  the  illustration,  given  by  the  text- 
writers,  that  the  charge  of  stealing  a  black  horse  is  not  supported 
by  proof  of  the  stealing  of  a  white  one.  1  Oreenl.  Ev.,  §§  56,  65. 
Every  allegation,  whether  it  be  necessary  or  unnecessary,  and 
whether  it  be  more  or  less  particular,  which  is  descriptive  of  the 
identity  of  that  which  is  legally  essential  to  the  charge  in  the 
indictment,  must  be  proved  strictly  and  -with  exactness.  Qnt^ 
monweaUh  v.  Wellington^  7  Allen,  299;  United  States  v.  Howard, 
3  Sumn.  12;  Stale  v.  Noble,  15  Me.  476.  The  authorities  are 
numerous,  and  many  instances  of  the  application  of  the  rule  are 
collected  in  2  Archb.  Crim.  Pract.  (7th  Am.  ed.)  356,  and  in  2  Rus- 
sell on  Crimes  (7th  Am.  ed.),  788.  Perhaps  the  most  extreme  case 
of  the  kind  is  that  of  Alkenbrack  v.  People,  1  Denio,  80,  in  which 
the  charge  was  for  stealing  one  white  woolen  flannel  sheet,  and  tlie 
evidence  was  that  it  was  made  partly  of  cotton  and  partly  of  wool. 
A  case  more  nearly  resembling  that  now  before  us  is  State  v.  Moore, 
11  Ired.  70,  in  which  it  was  held  that  a  charge  of  larceny  of  two 
barrels  of  turpentine  required  proof  that  the  turpentine  was  in 
barrels. 

It  was  suggested  in  the  argument  that  the  larceny  of  a  bottle  of 
whisky  means  merely  the  larceny  of  the  whisky  contained  in  the 
bottle.  But  as  bottles  are  not  of  a  uniform  size,  the  term  "  bottle  " 
has  no  recognized  and  established  meaning  as  a  measure  of  quan- 
titv.  In  this  view  of  the  case  the  indictment  would  be  reduced  to 
a  mere  charge  of  stealing  a  quantity  of  whisky,  and  a  quantity  of 
brandy,  without  naming  any  definite  quantity  of  cither.  We 
hardly  need  say  that  such  an  indictment  could  not  be  sustained. 
^  Hale's  P.  0. 182. 

Exceptions  sustained* 
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OOHHOKWBALTH  Y.  JONBS. 

(121MaaB.57.) 

Indidment  -—  Bvidenee — Inieni, 

liidtetment  for  malldoiiBlj  threatening  to  accase  a  person  of  a  crime  with  the 
intent  to  extort  money.  Seld,  that  evidence  of  the  truth  of  the  threatened 
aoeusation  wae  admissible  on  the  question  of  intent. 

INDICTMENT  under  General  Statutes,  ch.  160,  §  28,  charging 
that  the  defendant  maliciously  threatened  to  accuse  one  Bob- 
inson  of  the  crime  of  an  indecent  assault  upon  the  wife  of  the 
defendant  with  intent  to  extract  money  from  Bobinson. 

At  the  trial  in  the  Supreme  Court,  it  appeared  In  evidence  on 
behalf  of  the  goyernment,  that  the  defendant  said  to  Bobinson, 
eabstantially  as  follows :  ^^  You  made  an  indecent  assault  upon 
my  wife,  and  I  will  prosecute  you  unless  you  pay  me  seventy-five 
dollars.  On  behalf  of  the  defendant  the  evidence  was  that  he  said 
to  Robinson  substantially  as  follows:  ^^You  made  an  indecent 
assault  upon  my  wife,  and  I  want  satisfaction; ''  that  tiiereupon 
Bobinson  said  to  him  "What  can  I  do  for  you  ?"  to  which  the 
defendant  replied,  "  I  will  charge  you  seventy-five  dollars." 

The  defendant  offered  his  wife  as  a  witness,  for  the  purpose  of 
showing  by  her  the  truth  of  the  accusation  made  by  him  against 
Bobinson,  as  tending  to  prove  that  the  charge  was  not  made  by 
bim  maliciously.  The  judge  excluded  this  evidence,  and  the  jury 
returned  a  verdict  of  guilty.     The  defendant  alleged  exceptions. 

J.  Hopkins  &  W.  B.  OrcuU,  for  defendant. 

C.  £.  7V-atn«  Attorney-General,  far  Commonwealth. 

Ainss,  J.  The  evidence  offered  as  to  the  truth  of  the  accusation 
against  Bobinson  might  have  had  an  important  bearing  upon  the  m 

question  of  the  defendant's  intent,  and  should  have  been  admitted.  ' 

If  Bobinson  had  in  fact  made  such  an  assault  upon  the  defendant's 
Vol.  XXUL--88 
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wife,  the  defendant  miglit  lawfully  demand  reparation.  If  the 
wrong  which  he  offered  to  prove  had  in  fact  been  committed,  the 
demand  which  the  defendant  made  for  payment  may  have  been 
without  the  intent  to  extort  money,  necessary  to  constitute  the 
crime  alleged  in  the  indictment. 

Exertions  fsnsiaiiiuL 


Wassum  v.  Feenet. 

(121  Mass.  9S.) 

New  trial — Jury — Infancy. 

A  yerdiet  will  not  be  set  aside  becaase  one  of  the  jurors  was  an  Infant,  where 
his  name  was  qp  the  list  of  jarors  retnmed  and  impaneled,  thooi^li  the 
losing  partj  did  not  know  of  the  infancy  until  after  Terdict. 

TORT.  A  verdict  was  rendered  for  the  plaintiff  in  the  Superior 
Court,  at  October  term,  1875 ;  and  at  the  same  term  the 
defendant  filed  a  motion  to  set  aside  the  verdict  on  the  ground  that 
one  of  the  jurors  who  tried  the  case  was  but  nineteen  years  of  age. 
The  defendant  offered  to  prove  that  he  did  not  discover  the  fact  of 
the  juror's  nonage  until  he  filed  his  motion.  The  plaintiff  objected 
to  this  evidence  and  to  the  competency  thereof  ;  but  conceded,  if 
it  would  be  competent  for  the  defendant  to  prove  the  same,  that 
the  facts  were  as  above  stated.  Allen,  J.,  overruled  the  motion  ; 
and  the  defendant  alleged  exceptions. 

W.  L.  Smithy  for  defendant. 
O,  W.  SfearfiSy  for  plaintiff. 

Gray,  C.  J.  The  juror  in  question,  being  under  twenty-one 
years  of  age,  was  not  qualified  as  the  statutes  require.  Gen.  Stats., 
ch.  132,  §  1 ;  ch.  6,  §  1.  But  his  name  being  upon  the  list  of  the 
jurors  returned  and  impaneled,  the  defendant  had  the  opportunity^ 
by  proper  inquiry,  of  ascertaining  any  grounds  of  objection  to  him, 
and  might  have  challenged  him  before  the  trial  began. 

When  a  party  has  had  an  opportunity  of  challenge,  no  disqoalir 
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fication  of  a  juror  entitles  him  to  a  new  trial  after  verdict.  This 
conveiiient  and  necessary  rule  "has  been  applied  by  this  court,  not 
only  to  a  juror  disqualified  by  interest  or  relationship  {Jeffries  v. 
AinAi//,  14  Mass.  205  ;  Woodward  v.  Dean,  113  id.  297) ;  but, 
even  in  a  capital  case,  to  a  juror  who  was  not  of  the  country  or 
vicinage,  as  required  by  the  Constitution.  Declaration  of  Rights, 
an,  13;  Aivon.j  cited  by  Jackson,  J.,  in  1  Pick.  41,  42. 

The  same  rule  has  been  applied  by  other  courts  to  disqualifica- 
tion by  reason  of  alienage,  although  not  in  fact  known  until  after 
verdict  Hottingsworth  v.  Duaney  4  Dall.  353  ;  S.  C,  Wall.  0.  C. 
147 ;  SUUe  v.  Quarrel,  2  Bay,  150  ;  Preshiry  v.  Commonwealth^  9 
Dana,  203  ;  The  King  v.  Sutton,  8  B.  &  C.  417  ;  S.  C,  nom.,  The 
King  v.  Despard,  2  Man.  &  Ry.  406.  In  the  Ca^e  of  the  Chelsea 
Waterworks  Co.,  10  Exch.  731,  Baron  Parke  said  :  *'  In  the  case 
of  a  trial  by  a  jury  de  fnedietate  Ihiguce,  which  by  the  47th  section 
of  the  Jury  Act  is  expressly  reserved  to  an  alien,  he  may  not  know 
whether  proper  peraons  are  on  the  jury ;  yet  if  he  was  found  guilty, 
and  sentenced  to  death,' the  verdict  would  not  be  set  aside  because 
he  was  tried  by  improper  persons,  for  he  ought  to  have  challenged 
them." 

There  is  no  reason  for  applying  a  different  rule  in  the  case  of 
&n  infant  The  age  at  which  persons  shall  be  deemed  competent 
to  do  any  acts  or  perform  any  duties  depends  wholly  upon  the  leg- 
islature. At  fourteen  years  of  age,  an  infant  may  contract  marriage, 
and,  by  the  common  law,  might  make  a  will  of  })ersonal  property; 
at  sixteen,  he  may  be  enlisted  in  the  army  or  navy  of  the  United 
States  ;  and  at  eighteen  he  is  enrolled  in  the  militia  of  the  State. 
Parton  v.  Hervey,  1  Gray,  119;  Deane  v.  TAttlefield,  I  Pick.  239; 
U.S.  Rev.  Stats.,  §§  1116-1118, 1418-1420  ;  Stat  1874,  ch.  320,  §  1. 
If  his  age  falls  much  short  of  twenty-one,  it  is  known  at  once  by 
his  appearance ;  and,  in  all  cases,  whether  he  is  under  twenty-one 
can  be  quite  as  readily  ascertained,  as  whether  he  is  a  citizen  of  the 
Commonwealth,  or  resides  in  a  particular  county. 

The  eases  cited  for  the  defendant,  when  examined,  afford  no 
groand  for  a  different  conclusion.  The  cases  of  State  v.  Babcock, 
1  Conn.  401,  and  Guykowski  v.  People,  1  Scam.  476,  do  not  appear 
to  have  been  much  considered,  and  cannot  be  reconciled  with  later 
opinions  of  the  courts  which  decided  them.  Selleck  v.  Sugar  Hol- 
low Turnpike  Co.,  13  Conn.  453  ;  Greenup  v.  Stoker,  3  Gilman,  2rj2. 
Thf  *«mark  in  Eastman  v.  Wight,  4  Ohio  St  156,  was  but  obiter 
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diclutn.    In  Borst  y.  Becker,  6  Johns.  332,  the  objection  was  made 
before  the  jurors  were  sworn.     The  decision  in  Briggs  v.  OeorgiOy 
15  Vt  61,  that  the  want  of  a  freehold  qualification  in  a  juror,  if 
unknown  at  the  time  of  the  trial,  was  ground  for  setting  aside  the 
verdict,  was  bj  a  majority  of  the  court,  and  its  unsoundness  is 
clearly  demonstrated  in  the  able  dissenting  opinion  of  Mr.  Justice 
Bennett.     The  case  of  Ma^m  v.  Fairlee,  44  Vt  672,  which  went 
even  further,  and  held  that  the  summoning  of  a  juror  who  was  of 
a  class  of  citizens  from  which  jurors  might  be  selected,  bat  whose 
name  was  not  in  the  jury  box,  was  ground  for  a  new  trial,  is 
directly  opposed  to  the  judgments  of  this  court  in  Page  v.  Danvers, 
7  Mete.  326,  of  the  twelve  judges  of  England  in  the  Oane  of  a  Jury- 
many  12  East,  231,  note,  and  of  the  Court  of  King's  Bench  in  Hill 
V.  Yates,  12  East,  229. 

In  Hill  V.  Yates,  Lord  Ellenborouoh  said  that  he  had  mentioned 
the  case  of  all  the  judges,  and  they  were  all  of  opinion  that  it  was 
a  matter  within  their  discretion  to  grant  or  refuse  a  new  trial  on 
such  a  ground  ;  that  if  no  injustice  had  been  done,  they  would  not 
interfere  in  this  mode ;  that  if  they  were  to  listen  to  such  an 
objection,  they  might  set  aside  half  the  verdicts  given  at  every 
assizes,  where  the  same  thing  might  happen  from  accident  and 
inadvertence,  and  possibly  sometimes  from  design,  especially  in 
criminal  cases ;  and  that  he  had  mentioned  this  matter  again  in 
court,  in  order  to  put  at  rest  the  question  once  for  all,  that  appli- 
cations of  this  sort  might  not  be  made  again  and  again. 

In  The  King  v.  Tremaine,  7  D.  &  K.  684 ;  S.  C,  5  B.  &  C.  254, 
the  verdict  was  set  aside  because  the  infant  who  served  on  the  jury 
had  not  been  summoned  or  returned  on  the  panel,  so  that  the 
party,  whatever  inquiries  he  made,  had  no  means  of  challenging 
him.  The  case  is  distinguished  upon  that  ground  in  a  decision 
made  soon  after  by  the  same  court,  and  already  cited,  in  which 
Lord  Tenterden  added,  **  I  am  not  aware  that  a  new  trial  has  ever 
been  granted  on  the  ground  that  a  juror  was  liable  to  be  challenged, 
if  the  party  had  the  opportunity  of  making  his  challenge*''  2  Maa 
&  By.  409 ;  8  B.  &  0.  419. 

Exceptions  overruled. 
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Dexteb  V.  Phillips, 

0X1  Man.  17&) 

AppartUmmmU  —  Cannot  he  made  in  rents  of  real  eetate,  n&r  in  interest  an 

hands  —  Majf  he  in  interest  an  nates. 

It  is  a  general  rale  of  the  oommon  law,  followed  in  chancery,  that  sums  of 
monej,  payable  periodically  at  fixed  times,  are  not  apportionable  during  the 
intervening  periods.  , 

In  the  abeence  of  express  statute  or  agreement,  no  apportionment  can  be  made 
between  the  days  of  payment  in  rents  of  real  estate,  or  in  the  interest  on 
boDds  of  the  United  States,  with  or  without  coupons,  and  whether  the  prin- 
cipal is  payable  at  a  time  fixed  or  at  the  option  of  the  government,  the 
option  not  having  been  exercised;  or  in  the  interest  on  bonds  or  certificates 
of  a  State,  county,  city,  town  or  railroad  corporation,  not  issued  separately 
for  the  payment  of  specific  debts,  but  usually  bought  and  held  by  way  of 
investment;  or  in  the  interest  on  a  note  of  the  receiver  of  a  railroad,  or  on 
the  certificate  of  a  voluntary  association,  as  a  social  club,  if  such  note  or  cer- 
tificate creates  no  personal  or  corporate  liability,  but  is  te  be  satisfied,  at  a 
future  day,  only  out  of  a  fund  held  upon  a  special  trust,  the  terms  of  which 
are  not  shown  to  take  it  out  of  the  general  rule. 

Bat  interest  upon  promissory  notes  of  individuals  or  of  incorporated  compa- 
nies, such  as  are  usually  given  for  money  lent,  whether  secured  or  not  by 
mortgage  or  pledge,  is  apportionable  between  the  days  upon  which  it  is  stip- 
ulated to  be  paid. 

BILL  in  equity,  filed  June  26,  1874,  by  the  trustees  under  the 
will  of  William  Phillips,  alleging  that  the  testator  died  April 
8, 1873,  and  that  by  his  will  the  residue  of  his  estate  was  given  to 
the  plaintiffs  in  trust  to  pay  the  net  income  thereof,  as  often  as 
semi-annually,  to  John  0.  Phillips,  during  his  natural  life,  and 
upon  his  decease,  if  he  should  leave  issue  surviving  him,  to  pay 
over,  transfer  and  convey  the  principal  or  capital  of  the  trust  fund 
to  and  among  his  lawful  issue;  but  if  no  lawful  issue  of  John  C. 
should  be  living  at  his  decease,  then  to  pay  over  the  net  income  of 
the  trust  fund  as  often  as  semi-annually  unto  John  Phillips,  son 
of  Thomas  W.  Phillips,  during  his  natural  life,  and  at  his  decease  to 
pay  over,  transfer  and  convey  the  principal  or  capital  unto  the  law- 
ful issue  of  John  Phillips  ;  that  John  C.  Phillips  is  living,  unmar- 
ried, without  issue;  that  John,  son  of  Thomas,  is  living,  married, 
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J. .id  has  four  minor  children ;  that  on  April  8.  1873,  when  the 
testator  died,  different  portions  of  his  real  estate  were  occupied  by 
tenants,  some  at  will  and  some  under  leases,  who  paid  rent. by  the 
quarter  or  month,  and  that  the  quarters  or  months  had  com- 
menced, but  were  not  terminated,  on  April  8,  1873,  and  that  the 
amount  of  rents  which  were  accruing  and  had  not  then  become 
payable  was  18,448.78;  that  by  the  terms  of  the  leases  rent  was 
payable  for  each  quarter  or  montli  during  its  term,  and  at  tliat  rate 
for  fractions  of  a  quarter  or  month,  and  that  the  lessor  bad  the 
vight  under  each  lease  to  tenninate  it  in  case  of  the  destruction  of 
the  buildings  on  the  leased  premises  by  fire  or  any  other  unavoid- 
able casualty,  or  if  they  were  injured  by  such  causes  so  as  to  be 
unfit  for  habitation;  and  that  the  leases  also  contained  the  usual 
clause  of  entry  and  foidleiture  in  case  of  a  breach  of  the  conditions 
of  the  lease ;  that  on  April  8,  1873,  portions  of  the  tesUitor's  per- 
sonal property  were  invested  in  bonds  and  notes,  and  the  interest 
on  them  was  accruing  and  had  not  become  payable,  and  tliat  the 
amount  of  such  Interest  was  4(25,925.65,  and  that  some  of  these 
were  bonds  of  the  United  States,  issued  under  different  statutes 
thereof;  that  the  executor  under  said  will  collected  said  rents  and 
interest  at  about  the  time  the  same  respectively  became  payable, 
and  paid  the  same  over  to  the  trustees  under  said  will;  that  the 
plaintiffs  held  the  same,  and  were  in  doubt  whether  said  sums,  or 
either  of  them,  or  any  part  thereof,  after  deducting  proper  com- 
missions, should  be  paid  over  to  said  John  C.  Phillips,  or  added  to 
the  capital,  and  asked  the  instruction  of  the  court  thereon,  and 
that  the  defendants  might  interplead  and  set  forth  their  respective 
interests  in  said  sums,  and  for  further  relief. 

The  answers  admitted  all  the  allegations  of  the  bill,  John  C. 
Phillips  contending  that  the  said  several  sums,  as  to  which  instruc- 
tions were  asked,  after  the  deduction  of  all  proper  commissions. 
belonged  to  him  as  income :  and  John  Phillips,  as  well  as  Richard 
Olney,  who  had  been  appointed  by  the  court  guardian  ad  litem  oi 
the  infant  defendant,  and  next  friend  of  all  persons,  not  ascertained 
or  not  in  being,  who  might  be  interested  in  said  sums  of  money,  or 
either  of  them,  contending  that  said  sums  should  be  added  to  the 
capital  of  tlie  fund. 

Hearing  on  the  bill  and  answers,  before  Endicott,  J.,  who  reserved 
the  case  for  the  consideration  of  the  full  court. 
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C.  A.  Welch,  for  John  C.  Phillips. 
F.  a  Welch,  for  John  Phillips- 
JL  Olney,  for  the  other  defendants. 

Gray,  C.  J.  It  is  a  general  rule  of  the  common  law,  followed 
in  chancery,  that  sums  of  money,  payable  periodically  at  fixed 
times,  are  not  apportionable  during  the  intervening  periods. 

It  is  accordingly  well  settled,  both  at  law  and  in  equity,  except 
when  otherwise  provided  by  statute,  that  a  contract  for  the  pay- 
ment of  rent  at  the  end  of  each  quarter  or  month  is  not  appor- 
tionable in  respect  of  time.  Sohier  v.  Eldredge,  103  Mass.  345; 
Olun's  Casey  10  Bep.  127  a,  128  a;  Jenner  v.  Morqan,  1  P.  Wms. 
392;  In  re  Markbt/y  4  Myl.  &  Cr.  484;  Browne  v.  Amyofy  3  Hare, 
173;  Beer  v.  Beery  12  C.  B.  60;  In  re  CluloWy  3  Kay  &  Johns.  689. 
The  opposing  decision  on  this  point  in  FooiSy  appellanty  22  Pick. 
299,  appears  to  have  been  made  without  much  consideration  or 
reference  to  authorities,  and  is  in  effect  overruled  by  Sohier  v. 
Bldredge,  ubi  supra. 

So  dividends  on  shares  in  corporations  or  joint-stock  companies 
are  not  apportionable,  unless  expressly  so  directed  by  statute,  or  by 
the  instmment  under  which  the  question  arises.  Foote,  appellant,  22 
Pick.  299;  Granger  v.  Bassett,  98  Mass.  462;  Olive  v.  Olive,  Kay,  600; 
In  re  MaxwelVs  Trusts,  1  Hem.  &  MiL  610.  Although  the  uncer- 
tainty whether  the  dividend  will  be  declared  on  a  particular  day, 
and  the  impracticability  of  ascertaining  how  much  of  it  has  been 
earned  at  an  earlier  time,  have  been  mentioned  in  some  of  the 
cases  as  reasons  for  this  conclusion,  they  are  not  the  principal 
grounds  on  which  it  rests,  for  the  rule  has  been  held  equally  appli« 
cable  to  cases  where  there  was  no  such  contingency. 

Thus  annuities,  except  where  clearly  intended  for  the  daily  sup- 
port of  tho  beneficiary,  as  in  the  case  of  a  child  or  of  the  separate 
maintenance  of  a  wife,  are  within  the  rule.  Wiggin  v.  Swett,  6 
Mete.  194;  Hay  v.  Palmer,  2  P.  Wms.  501;  Reynish  v.  Martin,  3 
Atk.  330,  336;  Howell  v.  Hanforth,  2  W.  Bl.  1016;  Anderson  v. 
Dwyer,  1  Sch.  &  Lef.  301;  Franks  v.  Noble,  12  Ves.  484;  The 
Queen  v.  Treasury  Oommissioners,  16  Q.  B.  357 ;  Leathley  v. 
Trenchy  8  Irish  Oh.  401. 

The  rule  has  always  been  held  in  England  to  apply  to  invest- 
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ments  in  the  public  funds.  It  was  applied  by  Lord  Habdwickb 
to  the  South  Sea  Annuities,  even  where  the  debt,  by  the  terms 
of  the  settlement,  had  originally  been  secured  upon  a  mortgage, 
the  interest  upon  which  would  have  been  apportionable,  and  had 
been  transferred  to  govemment  securities  by  order  of  the  court;  or 
where  the  money  was  directed  to  be  laid  out  in  land,  and  in  the 
meantime  to  be  invested  in  government  securities,  the  interest 
and  dividends  to  go  in  the  same  way  fchat  the  rents  and  profits 
would,  and  the  rents,  if  it  had  been  actually  invested  in  land,  would 
have  been  apportionable  under  Stat.  11  Geo  II,  ch.  19,  §  15.  Pearly 
V.  Smith,  3  Atk.  260  ;  Sherrard  v.  Sherrard,  3  id.  502  ;  WiUon  v. 
Harman,  2  Yes.  Sen.  672;  s.  c,  Ambl.  279.  And  it  has  been 
uniformly  applied  to  the  three  per  cent  bank  annuities  or  consols. 
Rashleigh  v.  Master ,  3  Bro.  Ch.  99;  Michell  v.  MicJiell,  4  Beav.  549; 
Campbell  v.  Campbell,  7  id.  482;  Li  re  Longworth^s  estate,  1  Kay 
&  Johns.  1;  O'Brien  v.  Fitzgerald,  1  Irish  Ch.  290.  In  each  of 
those  cases,  the  interest  of  the  holder  was  a  perpetual  annuity,  at  a 
fixed  rate  of  interest,  subject  to  redemption  by  the  government  by 
payment  of  the  principal  sum  upon  which  the  interest  was  com- 
puted. SUit.  6  Geo.  II,  ch.  28;  Trafford  v.  Boehm,  3  Atk.  440, 
444;  JRrftyv.  Po«6r,  4Ves.  748,  751;  Wildman  v.  Wildman,  9  id. 
174,  177. 

So  the  half-yearly  interest  on  a  share  in  a  loan  of  the  East  India 
Company,  redeemable  after  a  certain  period  at  the  option  of  the 
company,  but  of  which  l^e  holder  could  not  demand  payment,  was 
held  by  Vice-chancellor  Knight  Bruce  not  to  be  apportionable 
between  tenant  for  life  and  remainderman;  although  it  had  been 
taken  as  a  substitute  for  a  debt  of  the  company,  secured  by  its 
promissory  note  bearing  interest;  and  although  the  stock  certificate 
described  the  new  loan  as  a  debt,  and  under  the  condition  for 
redemption,  the  last  payment  might  have  to  be  for  an  apportioned 
part  of  the  half-yearly  interest.  Warden  v.  Ashburner,  2  De  G.  & 
Sm.  366. 

The  same  rule  was  applied  by  this  court  in  Sargent  v.  Sargent, 
103  Mass.  297,  to  coupons  for  interest  on  bonds  of  the  United 
States;  and  upon  consideration  of  the  question,  with  the  aid  of  the 
able  argument  for  the  remaindermen  in  the  present  case,  we  see 
no  reason  to  doubt  the  correctness  of  that  decision. 

It  is  contended  by  the  learned  counsel  that  the  interest  on  snch 
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bonds  tftUs  within  the  nile  that  interest  on  money  is  apportionable, 
though  payable  half-yearly  or  at  other  stated  times. 

That  is  doubtless  the  rule  with  regai*d  to  interest  npon  a  debt, 
the  principal  of  which  is  already  due  and  payable,  and  in  an 
action  upon  which  the  creditor  might  recover  interest  for  the  deten- 
tion of  his  money  if  no  days  of  payment  of  interest  had  been  fixed; 
and  even  if  the  debt  is  secured  by  bond  or  mortgage.  Foote^ 
appeOatU,  22  Pick.  299;  Edwards  v.  Warwick,  2  P.  Wms.  171,  176; 
8.  C,  1  Bro.  P.  0.  (2d  ed.)  207;  Banner  v.  Lowe,  I'd  Ves.  135. 
The  reason  for  this  was  stated  by  Lord  Hardwicke,  in  the  cases 
already  cited,  to  be  "because  there  interest  accrues  every  day  for 
forbearance  of  the  principal,"  and  the  "  mortgagee  may  call  in  his 
money  when  he  will."  3  Atk.  612;  2  Ves.  Sen.  673. 

The  reason  assigned  in  Foote,  appellant,  22  Pick.  299,  305,  that 
''acquisition  is  uniform  and  certain,  and  capable  of  an  exact  ap- 
portionment for  any  definite  period  of  time,  whether  great  or 
smaU,"  cannot  be  relied  on;  for  the  same  reason  would  be  equally 
applicable,  and,  as  we  have  seen,  was  in  that  case  erroneously  applied 
to  rents. 

The  cases,  cited  for  the  remaindermen,  of  Johnston  v.  Moore,  27 
L.  J.  Ch.  453,  and  Ibbotson  v.  Flam,  L.  R,  1  Eq.  188,  depended  upon 
the  terms  of  partnership  agreements  to  pay  interest  upon  the 
amount  of  capital  contributed  by  each  partner. 

Only  two  other  cases  have  been  cited,  in  which  the  interest  was 
apportioned,  when  the  principal  debt  was  not  already  due  and 
payable. 

The  one  is  Sweigart  v.  Frey,  8  S.  &  R  299,  in  which  land,  devised 
to  a  widow  for  life,  with  directions  to  executors  to  sell  it  at  her 
death  and  divide  the  proceeds  of  sale  equally  among  the  testator's 
children,  was  sold  by  agreement  of  all  parties  in  her  life- time,  and 
the  purchaser  expressly  agreed  to  pay  the  purchase-money  to  the 
heirs  at  her  death  and  to  pay  interest  thereon  annually  to  her  dur- 
ing her  life.  The  decision,  in  favor  of  the  apportionment  of  the 
interest  during  the  year  in  which  she  died,  rests  either  on  the  express 
agreement  of  the  parties,  or  on  a  somewhat  doubtful  analogy  to  the 
cases  already  mentioned,  of  provisions  for  the  support  of  children 
or  for  the  separate  Maintenance  of  a  wife.  See  Wiggin  v.  Sioett,  6 
Mete.  194,  and  other  cases  above  cited;  OheenY,  Osbom,  17  S.  & 
fi.  171;  Tracy  v.  Strong,  2  Conn.  659;  Manning  v.  Randolph,  1 
Southard,  144. 
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The  other  is  In  re  Rogers*  trusts,  1  Dr.  &  Sim.  338,  in  which 
yice-Ghancellor  Kindebsley  held  that  bonds  or  debentures  issued 
by  a  railway  company  under  authority  of  an  act  of  Parliament, 
with  coupons  for  interest  attached  to  the  bonds  and  payable  half- 
yearly  to  the  bearer,  were  in  the  nature  of  a  mortgage  to  secure  a 
sum  of  money,  and  that  the  interest  thereon  was  not  an  entirety, 
but  an  accumulation  of  each  day's  interest,  which  accrued  de  die  in 
dieni,  and  was  therefore  apportionable. 

On  the  other  hand,  a  court  of  like  jurisdiokion  in  Pennsylvania, 
after  a  careful  review  of  the  earlier  English  cases,  held  that  not 
only  interest  on  the  debt  of  the  United  States,  but  also  interest  on 
the  funded  debt  of  a  canal  corporation,  was  not  apportionable. 
Earp^s  willy  1  Parsons,  453,  467. 

In  this  country,  it  is  well  settled  that  bonds  issued  by  a  railroad 
corporation,  payable  to  order  or  bearer,  are  negotiable  instruments; 
and  that  the  coupons  attached  to  the  bonds,  and  payable  in  like 
manner,  may  be  sevei^ed  from  the  bonds  before  the  coupons  become 
payable,  and,  after  being  severed,  may  be  separately  negotiated, 
the  holder  may  maintain  an  action  upon  them  at  their  maturity 
without  producing  or  owning  the  bonds,  the  statute  of  limitation 
begins  to  run  against  such  an  action  as  soon  as  the  coupons  are 
payable,  and  the  coupons  are  not  affected  by  the  cancellation  or 
payment  of  the  bonds  to  which  they  were  originally  attached,  and 
are  in  legal  effect  equivalent  to  distinct  bonds  for  the  payment  of 
the  sums  and  at  the  times  named  therein.  Clark  v.  lotoa  City,  20 
Wall.  583,  and  cases  there  cited.  To  hold  a  sum  of  money,  which 
is  substantially,  and  in  so  many  aspects,  a  distinct  debt  payable  at 
a  fixed  time,  to  accrue  from  day  to  day  upon  the  principal  sum 
named  in  the  bond,  and  to  be  apportionable  accordingly,  would  be 
going  beyond  any  other  precedent  which  has  been  brought  to  our 
notice. 

The  bonds  of  the  United  States  are  evidence  of  money  borrowed 
by  the  government  in  no  other  sense  than  the  English  annuities. 
They  are  commonly  bought  and  held  by  way  of  investment  The 
coupons  are  severable  and  negotiable  separately.  Spooner  v.  Holmes, 
102  Mass.  603;  Vermilye  i&  Co.  v.  Ada^m  Express  Co.,  21  Wall.  138. 
Neither  the  principal  sum  of  the  bond,  nor  tjie  interest  expressed 
in  the  coupon,  is  payable,  nor  can  be  demanded  by  the  holder, 
except  at  stated  times  fixed  by  the  terms  of  the  bonds  themselves 
and  of  the  acts  of  Congress  under  which  they  were  issued.    Thej 
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appear  to  us  to  fall  within  the  general  rule  of  law  which  does  not 
«llow  the  apportionment  of  such  payments^  and  not  within  the  rule 
which  governs  interest  on  ordinary  debts  between  individuals. 

We  have  no  such  statute  as  the  recent  act  of  Parliament  of  33  & 
34  Vict.,  chap.  35,  enacting  that  all  rents,  annuities,  dividends,  or 
other  periodical  payments  in  the  nature  of  incomes,  '^  shall,  like 
interest  on  money  lent,  ,be  considered  as  accruing  from  day  to  day, 
and  shall  be  apportionable  in  respect  of  time  accordingly."  Our 
legislature  has  provided  for  the  apportionment  of  "  an  annuity 
or  the  use,  rent,  income  or  interest  of  any  property,  real  or  per- 
sonal, or  the  income  of  any  fund,"  only  as  between  those  taking 
successive  interests  under  a  will;  and  has  not  deemed  it  necessary, 
in  order  to  secure  the  carrying  out  of  a  testator's  intention,  the 
accuracy  of  the  inventory  and  appraisal  of  his  property,  or  the  just 
rights  of  his  legatees,  to  provide  that  sums  growing  due  at  the  time 
of  his  death  should  be  apportioned  between  the  capital  and  the 
income  of  his  estate.  Gen.  Stats.,  chap.  97,  §§  23,  24.  If  in  this 
or  any  other  class  of  cases,  not  covered  by  statute,  the  existing  rule 
of  law  should  be  found  inequitable  or  inconvenient  in  its  opera- 
tion, it  is  for  the  legislature,  not  for  the  court,  to  change  it 

The  result  is,  that  the  whole  of  the  rents  of  the  real  estate,  and 
of  the  interest  on  bonds  of  the  United  States,  which  became  payable 
after  the  death  of  the  testator,  is  to  be  treated  as  income  under  his 
will.  As  to  the  other  bonds  and  notes  mentioned  in  the  bill,  no 
facts  are  stated  upon  which  an  opinion  can  be  formed,  and  no 
lurgument  has  been  addressed  to  us. 

Decree  accordingly. 

The  bill  was  afterward  amended,  by  leave  of  court,  by  inserting 
the  description  of  the  bonds  and  notes  referred  to  in  the  bill  as 
originally  filed. 

By  agreement  of  parties  the  case  was  heard  by  Colt,  J.,  on  the 
amended  bill  and  the  answers  previously  filed,  and  was  reserved  for 
the  consideration  of  the  full  court. 

Gray,  0.  J.  The  brief  now  submitted  for  the  remaindermen, 
since  the  bill  has  been  amended  by  stating  more  particularly  the 
nature  of  the  various  securities  held  by  the  plaintiffs,  consists  in 
great  part  of  a  reargument  of  the  question  which  has  been  already 
fully  considered  and  decided.     But,  owing  to  the  practical  import- 
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ance  of  the  subject,  it  has  been  taken  under  advisement  by  all  the 
judges,  including  those  who  were  not  present  at  the  former  argn* 
ment,  and  the  opinion  now  announced  is  the  unanimous  judgment 
of  the  court. 

Apportionment  of  interest  on  an  ordinary  debt  is  allowed,  not 
because  the  interest  is  a  sum  certain,  payable  at  a  fixed  time,  and 
therefore  easily  apportionable  ;  but  upon  the  ground  that  it  accrues 
from  day  to  day  for  "delay  of  payment  of  what  is  due,"  of  ''for 
forbearance  of  the  principal,"  which  the  creditor  is  entitled  to 
recall  at  pleasui*e.  The  same  rule  has  been  extended  to  cases  in 
which  the  debt  is  secured  by  bond  or  mortgage,  because  the  bond 
or  mortgage,  although  it  fixes  dates  for  the  payment  of  the  inter- 
est, is  treated  as  a  mere  security  for,  not  changing  the  nature  o^ 
the  original  obligation  ;  and,  as  the  interest  is  held  to  accrue  from 
day  to  day,  it  has  been  doubted  whether,  strictly  speaking,  it  could 
be  said  to  be  a  case  of  apportionment  Sir  Joseph  Jekyll,  M.  IL» 
in  Hay  v.  Palmer,  2  P.  Wms.  601,  502  ad  fin.,  and  Cox's  note  to  p. 
603.  Lord  Hardwicke,  in  Pearly  y.  Smith,  3  Atk.  260,  261,  and 
in  Wilson  v.  Hannan^  2  Ves.  Sen,  672,  673  ;  1  Swanst  349,  note  ; 
2  Spenco's  Eq.  Jur.  578. 

We  are  bound  therefore  by  authority  —  whatever  might  be  our 
opinion  if  it  were  an  original  question  —  to  hold  that  the  interest 
was  apportionable,  not  only  upon  what  is  described  in  the  bill  as 
the  "  note  of  an  individual,  without  coupons,  secured  by  mortgage, 
the  principal  of  which  was  due  at  the  death  of  the  testator,"  but 
also  upon  the  "notes  of  individuals,  secured  by  mortgage  or  col- 
lateral, or  with  sureties,  and  being  without  coupons,  the  principal 
of  which  was  not  due  at  the  death  of  the  testator ; "  as  well  as 
upon  the  "  notes  of  incorporated  companies,  without  coupons,  the 
principal  of  which  was  not  due  at  the  death  of  the  testator,"  and 
which,  not  being  otherwise  described,  we  assume  to  be  ordinary 
promissory  notes,  such  as  are  usually  given  for  money  lent. 

But  the  authorities  cited  in  the  former  opinion  show  that,  from 
a  time  anterior  to  the  American  revolution,  it  has  been  clearly  set- 
tled in  England  that  in  the  case  of  investments  in  the  public  funds, 
on  which  interest  was  payable  at  stated  periods,  and  the  principal 
of  whicli  might  be  paid  at  any  time  at  the  option  of  the  govern- 
ment, the  general  rule  applied,  and  no  apportionment  could  be 
allowed,  except  when  provided  for  by  statute. 

Bonds  of  the  United  States,  the  principal  of  which  is  not  yet 
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payable,  must  be  goyerned  by  the  same  rule.  The  goyemment  is 
not)  and  neyer  was,  under  any  obligation  to  pay  either  principal  or 
interest,  except  at  the  times  stipulated  in  the  securities  themselycs. 
There  is  no  possible  construction  or  fiction  of  law,  upon  which 
interest  can  be  said  to  accrue  from  day  to  day  upon  a  principal  sum 
not  yet  payable,  and  which  the  payee  has  neyer  had  a  right  to 
demand.  His  rights,  in  this  respect,  are  not  affected  by  the 
question  whether  the  obligation  to  pay  interest  is  expressed  in 
the  principal  bond,  or  in  coupons  annexed  thereto.  Nor  can  the 
nature  of  the  unity  of  each  installment  of  income  be  affected  by 
the  fact  whether  the  principal  is  to  be  paid  absolutely  at  a  time  cer- 
tain, or  at  the  option  of  the  government,  or  at  that  of  the  payee, 
the  time  not  having  elapsed,  and  the  option  not  having  been  exer- 
cised. It  follows  that  no  apportionment  of  interest  can  be  allowed 
upon  any  of  the  bonds  of  the  United  States,  held  by  the  plaintiffs, 
except  those  the  principal  of  which  was  already  due  and  payable  at 
the  time  of  the  testator's  death. 

The  bonds  of  the  State  must,  of  course,  be  goyerned  by  the  same 
rule.  And  we  are  of  opinion  that  no  valid  distinction  can  be  made 
with  regard  to  the  bonds  or  certificates  of  counties,  cities  or  towns, 
or  of  railroad  corporations,  copies  of  which  are  annexed  to  the 
amended  bill.  They  ai*e  not  like  an  ordinary  promissory  note  or 
bond  for  money  lent,  which  is  already  due  and  payable,  and  of 
which  the  debtor  has  obtained  an  extension  of  the  time  of  payment. 
They  are  not  issued  separately  for  the  payment  of  specific  debts, 
but  are  commonly  purchased  and  held  by  way  of  investment. 
They  are  not  evidence  of  any  debt  whatever  from  the  corporation 
to  the  holder,  except  that  ansing  at  the  very  time  of  the  issue  of 
the  bonds,  and  payable  only  at  the  times  specified  therein. 

The  so-called  note  of  the  receivers  and  managers  of  certain  rail- 
roads in  Yei*mont,  and  the  certificate  issued  by  the  Somerset  Club, 
each  of  which  creates  no  personal  or  corporate  liability,  but  is  tQ 
be  satisfied,  at  a  future  day,  only  out  of  a  fund  held  under  a  special 
trust,  the  terms  of  which  have  not  been  made  known  to  us,  must, 
in  the  absence  of  any  facts  to  show  the  contrary,  fall  within  the 
general  rule^  and  be  held  not  to  be  subject  to  apportionment. 

Decree  accordingly. 
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(121  Mass.  269.) 

Btuband  and  wife  —  Tort  done  hy  wife — AeUon 

A  husband  and  wife  are  jointly  liable  for  a  tort  done  by  her  in  his  aboence, 

but  under  his  direction  and  instigation. 

ACTION  of  tort  against  Foley  and  wife,  charging  that  they  did 
forcibly  enter  plaintiff's  close  and  wrongfully  and  foi-cibly 
remove  the  plaintiff's  gate.  The  declaration  further  alleged  **  that 
the  acts  set  forth  and  relied  on  were  committed  by  the  said  Ellen 
Foley  alone,  not  in  the  presence  of  said  Dennis  Foley,  but  under 
his  direction,  and  as  his  servant  and  agent,  and  as  his  acts  as  well 
as  her  own. 

At  the  trial  in  the  Superior  Court,  before  Allen,  J.,  the  defend- 
ants contended  that  an  action  could  not  be  maintained  against  the 
husband  and  wife  under  this  declaration;  but  the  judge  ruled  that 
the  action  might  be  maintained  against  both. 

It  appeared  in  evidence  that  the  trespasses  alleged  were  in  the 
line  of  a  way  claimed  by  the  husband,  extending  from  a  public 
highway  over  the  land  of  the  plaintiff,  which  lay  along  the  line  of 
the  highway  to  the  husband's  land,  lying  at  the  rear  of  the  plain- 
tiff's land,  where  was  situated  the  defendant's  dwelling-house;  and, 
for  the  purposes  of  the  trial,  it  was  admitted  that  the  husband  had 
a  right  of  way  througii  gates  and  bars  from  his  land  through  the 
plaintiff's  land  in  the  line  of  the  gateway  to  the  public  highway. 
The  plaintiff  offered  evidence  tending  to  show  that  the  wife,  in  the 
absence  of  the  husband,  but  acting,  as  the  plaintiff  contended,  by 
the  husband's  direction  and  instigation,  removed  the  gate  from  its 
hinges  and  threw  it  upon  the  ground  at  divers  times,  and  at  one 
time  with  an  axe  cut  up  and  destroyed  one-half  of  the  gate. 

The  plaintiff,  for  the  purpose  of  showing  that  the  husband 
encouraged  and  incited  the  wife  to  her  acts,  offered  evidence  of 
the  acts  of  the  luisband,  done  in  the  presence  of  the  wife,  in  remov- 
ing the  gate  from  its  hinges  and  throwing  it  upon  the  ground.  To 
this  the  defendants  objected,  but  the  judge  admitted  the  evidence. 

The  judge  ruled  that  for  the  acts  of  the  wife  done  by  herself 
alone,  and  without  the  knowledge  and  instigation  of  the  husband^ 
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the  plaintiff  conld  not  recover  in  this  action  against  both  defend - 
ants;  but,  for  the  acts  of  the  wife,  done  in  the  absence  of  the  hus- 
band, with  his  direction  or  instigation,  the  plaintiff  could  recover. 
The  jury  returned  a  yeriict  for  the  plaintiff ;  and  the  defendants 
alleged  exceptions. 

C.  A.  Reedy  for  defendants. 
J.  Brown,  for  plaintiff. 

6bay,  C.  J.     The  instractions  were  correct    A  hasband  and 
wife  may  be  jointly  sued  and  charged  for  a  tort  done  by  both  of 

them,  if  she  does  not  act  by  his  coercion.     Hyde  v.  8— ,  1^ 

Mod.  246;  S.  C,  Holt,  101;  Vim  v.  SaunderSy  6  Scott,  359;  S.  C, 
4  Bing.  N.  C.  96;  Marshall  v.  Oakes,  61  Me.  308,  In  Tobey  v 
Smith,  15  Gray,  535,  a  declaration  in  tort  in  the  nature  of  trover 
against  husband  and  wife  was  held  bad,  merely  because  it  alleged 
the  conversion  Jbo  have  been  "to  their  own  use,"  whereas  in  legal 
contemplation  it  could  not  be  to  the  use  of  the  wife ;  and  it  was 
distinctly  stated  in  the  opinion^  that,  if  the  conversion  had  been 
alleged  to  have  been  to  his  use,  the  action  could  have  been  main- 
tained. And  in  Heckle  v.  Lurvey,  101  Mass.  344  ;  s.  c,  3  Am.  Rep. 
366,  it  was  held  that  a  wife  was  liable  in  tort  for  the  conversion  of 
goods  of  which  she  obl^ained  possession  by  her  husband's  order. 
Even  in  criminal  cases,  the  husband's  mere  direction  and  instiga- 
tion will  not  protect  the  wife  from  liability  for  acts  done  in  his. 
absence  and  beyond  his  immediate  influence  and  control;  and  the 
presumption  of  coercion,  which  exists  when  she  acts  in  his  presence, 
Vi  prima  facie  only,  and  may  be  rebutted.  Commonwealth  v.  Butler, 
1  Allen,  4 ;  Commonwealth  v.  Feeney,  13  id.  560  ;  Covimonwealth  v. 
Munsey,  112  Mass.  287;  Commonwealth  v.  Lewis,  1  Mete.  151,  153; 
SiaU  V.  Cleaves,  59  Me.  298.  The  statement  in  2  Kent's  Com.  149, 
thaty  if  the  wife  commits  a  tort  *'  in  his  company  or  by  his  order,'' 
he  alone  is  liable,  is  too  general,  and  must  be  limited  to  the  case  of 
her  acting  by  his  coercion. 

The  evidence  of  acts  done  by  the  husband  in  the  presence  of  tlie 
wife,  similar  to  those  done  by  her  in  his  absence,  in  execution  of 
the  same  purpose,  was  competent  to  show  that  the  latter  were  done 
by  his  direction  and  instigation,  and  therefore  in  law  his  acts  as  M 

well  as  hers. 

Excevtions  overruled. 
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Zandlord  and  tenant — forcible  entry  by  landlord  and  ejectment  of  tenant  at 

eufferance, 

A  landlord  fordblj  entered  upon  premises  and  ejected,  without  nnnecuiMsry 
force,  a  tenant  who  was  holding  over  after  the  expiration  of  his  tenancy, 
and  who  had  reasonable  notice  to  quit  HM,  that  the  landlord  was  not 
liable  to  an  action  for  an  assault,  although  he  might  be  Indicted  for  a  breach 
of  the  peace  in  the  forcible  entry. 

TORT  for  an  assault  in  forcibly  entering  into  and  ejecting  plain- 
tiff from  her  dwelling-house. 

At  the  trial  the  evidence  tended  to  show  that  the 'plaintiff's  hus- 
band, John  Low,  had  hired  the  house  in  question  by  an  oral  lease 
from  Josiah  Low,  and  had  occupied  the  same  two  years,  and  that 
in  March,  1873,  Josiah  Low  leased  the  house  by  a  lease  under  seal 
to  the  defendant  Elwell,  and  that  both  Josiah  Low  and  Elwell 
gave  John  Low  notice  to  quit 

Upon  his  refusing  the  defendant  went  to  his  house  in  his  absence, 
forced  open  a  door,  removed  the  furniture  and  the  plaintiff  and 
himself  took  possession.  It  was  admitted  that  no  more  force  was 
used  than  was  reasonably  necessary. 

The  case  was  reported,  by  consent  of  parties  before  verdict,  to 
this  court;  the  parties  agreeing  that  if  upon  these  facts,  the  defend- 
ants could  not  justify  the  acts  admitted  to  have  been  done  by  them, 
the  case  was  to  stand  merely  for  an  assessment  of  damages;  if  other- 
wise, the  plaintiff  should  become  nonsuit. 

S.  B.  Ives,  Jr.,  &  A.  L,  Huntitigtony  for  plaintiff.  In  this  Com- 
monwealth, the  right  to  expel  a  tenant  at  sufferance  by  force  has 
been  restricted  to  cases  where  the  entry  was  peaceable.  Sampson 
V.  Henryy  11  Pick.  379,  and  13  id.  36;  Mugford  v.  Richardson, 
6  Allen,  76.  In  Winter  y.  Stevem,  9  id.  526,  the  entry  was  peace- 
able, and  the  right  to  expel  without  unnecessary  force,  laid  down 
by  the  court,  must  be  considered  with  reference  to  that  tact.     The 
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following  cases  were  all  actions  of  trespass  quare  clausum  fregit. 
Header  y.  Stons,  7  Mete.  147;  Curtis  v.  Galvin,  1  Allen,  216;  Moore 
T.  Mason,  id.  406.  In  Meader  v.  Stone^  there  was  a  count  for  an 
assaalt  upon  the  plaintiff's  wife,  which  the  evidence  failed  to  sus- 
tain,  as  it  did  not  appear  that  the  defendant  knew  she  was  in  the 
house. 

The  necessity  of  a  peaceable  entry,  to  give  the  owner  of  prem- 
ises a  lawful  possession,  and  enable  him  to  set  up  a  successful 
defense  to  this  form  of  action,  has  been  recognized  in  the  courts 
of  other  States.  Dustin  v.  Gowdry,  23  Vt.  631 ;  Steams  v.  Samjh 
son,  59  Me.  568;  Page  v.  De  Fuy,  40  HI.  506,  610;  Reeder  v. 
Purdtfy  41  111.  279;  Larkin  v.  Avery,  23  Conn.  304.  In  England, 
the  authorities  are  somewhat  at  variance,  although  Newton  v.  Har^ 
land,  1  Man.  &  Or.  644,  which  is  an  authority  for  the  plaintiff,  has 
never  been  overruled,  as  the  language  of  Baron  Parks  in  Harvey 
V.  Brydges,  14  M.  &  W.  437,  was  entirely  extrajudicial.  4  Kent's 
Com.  (12th  ed.)  118,  note  1,  and  cases  cited. 

A  legal  possession  cannot  be  gained  by  a  forcible  entry.  It  is 
an  indictable  offense  at  common  law.  Omnmonwealth  v.  Shattiick, 
4  Gush.  141.  If  a  statute  inflicts  a  penalty  for  doing  an  act,  the 
penalty  implies  a  prohibition,  and  the  thing  is  unlawful,  though 
there  be  no  prohibitory  words  in  the  statute.  BartUtt  v.  Vinor, 
Carth.  251;  Newton  v.  Harland^  above  cited;  Bensleyr.  Biffnold,  5 
B.  &  Aid.  336;  Miller  v.  Post,  1  Allen,  434.  A  forcible  entry  into 
lands  and  tenements  is  prohibited  by  the  Oen.  Stat.,  ch.  137,  under 
a  penalty  of  restitution  of  the  premises,  on  a  summary  process, 
which  can  be  maintained  by  one  who  has  a  bare  peaceable  posses- 
sion without  title.  Taylor's  Land.  &  Ten.  (6th  ed.),  §  789,  note  1; 
4  Am.  Law  Bev.  429,  448.  This  prohibition  is  absolute  in  ils 
nature;  and  the  proper  test  to  apply  in  every  case  is  whether  a 
breach  of  the  statutory  commands  is  deprived  of  the  protection  of 
the  law  and  treated  as  unlawful  in  all  the  other  connections  in 
which  it  may  come  before  the  court,  as,  for  instance,  the  validity 
of  a  contract  to  do  the  act  in  question.  It  may  be  inferred,  from 
the  language  of  the  court  in  Fifth  Associates  v.  Rowland,  6  Gush. 
214,  218,  that  a  condition  in  a  lease  for  a  forcible  entry  would  be 
void. 

/.  A.  OiUis  £  (7.  A.  Sayward,  for  defendants. 
Vol.  XXIII.  — 35 
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Orat,  G.  J.  A  tenant  holding  over  after  the  expiration  of  hiv 
tenancy  at  sufFerance,  having  no  right  of  possession  against  his 
landlord.  If  the  landlord  forcibly  enters  and  expels  him,  the  land- 
lord may  be  indicted  for  the  forcible  entry.  But  he  is  not  liable 
to  an  action  of  tort  for  damages.,  either  for  his  entry  upon  the 
premises,  or  for  an  assault  in  expelling  the  tenant,  provided  he 
uses  no  more  force  than  is  necessary.  The  tenant  cannot  maintain 
an  action  in  the  nature  of  trespass  quare  clausum  fregity  because 
the  title  and  the  lawful  right  to  the  possession  are  in  the  landlord, 
and  the  tenant,  as  against  him,  has  no  right  of  occupation  what- 
ever. He  cannot  maintain  an  action,  in  the  nature  of  trespass  to 
his  person,  for  a  subsequent  expulsion  with  no  more  force  than 
necessary  to  accomplish  the  purpose;  because  the  landlord,  having 
obtained  possession  by  an  act  which,  though  subject  to  be  punished 
by  the  public  as  a  breach  of  the  peace,  is  not  one  of  which  the  ten- 
ant has  any  right  to  complain,  has,  as  against  the  tenant,  the  right 
of  possession  of  the  premises;  and  the  landlord,  not  being  liable  to 
the  tenant  in  an  action  of  tort  for  the  principal  act  of  entry  upon 
the  land,  cannot  be  liable  to  an  action  for  the  incidental  act  of 
expulsion,  which  the  landlord,  merely  because  of  the  tenant's  own 
unlawful  resistance,  has  been  obliged  to  resort  to  in  order  to  make 
his  entry  effectual.  To  hold  otherwise  would  enable  a  person,  occn- 
pying  land  utterly  without  right,  to  keep  out  the  lawful  owner 
until  the  end  of  a  suit  by  the  latter  to  recover  the  possession  U> 
which  he  is  legally  entitled. 

This  view  of  the  law,  notwithstanding  some  inconsistent  opinions^ 
is  in  accordance  with  the  current  of  recent  decisions  in  England 
and  in  this  Oommonwealth. 

In  Th^mer  v.  Meymott,  7  Moore,  674;  S.  C,  1  Bing.  158,  it  was 
decided  that  a  tenant  whose  term  had  expired  could  not  maintain 
trespass  against  his  landlord  for  forcibly  breaking  and  entering  the 
house  in  his  absence.  In  Hillary  v.  ffay,  6  C.  &  P.  284,  indeed. 
Lord  Lyndhuhst  at  nisi prtus,  while  recognizing  the  authority  of 
that  decision,  ruled  that  if  the  landlord,  after  the  expiration  of 
the  tenancy,  by  force  put  the  tenant's  wife  and  furniture  into  the 
street,  he  was  liable  to  an  action  of  trespass  quare  clausnm  /regit. 
And  in  Netoion  v.  Harlafid,  1  Man.  &  Gr.  644;  S.  C,  1  Scott  N.  R. 
474,  a  majority  of  the  Court  of  Common  Pleas,  overruling  decis- 
ions of  Baron  Parke  and  Baron  Alderson  at  nisiprius^  held  that 
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under  such  circumstances  the  landlord  was  liable  to  an  action  of 
trespass  for  assault  and  battery. 

But  in  Harvey  v.  Brydges,  14  M.  &  W.  437,  Baron  Parkb  stated 
his  opinion,  upon  the  point  raised  in  Neioion  v.  Harland,  as  fol- 
lows: "  Where  a  breach  of  the  peace  is  committed  by  a  freeholder, 
who,  in  order  to  get  into  possession  of  his  land,  assaults  a  person 
wrongfully  holding  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the  shape  of  an 
indictment  for  a  forcible  entry,  he  is  not  liable  to  the  other  party. 
I  cannot  see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good 
justification  to  say  that  the  plaintiff  was  in  possession  of  the  land 
against  the  will  of  the  defendant,  who  was  the  owner,  and  that  he 
entered  upon  it  accordingly;  even  though,  in  so  doing,  a  breach  of 
the  peace  was  committed."    Baron  Alderson  concurred,  and  said 
that  he  retained  the  opinion  that  he  expressed  in  Newton  v.  Ifar" 
land,  notwithstanding  the  decision  of  the  majority  of  the  Court  of 
Common  Pleas  to  the  contrary.     The  opinion  thus  deliberately 
adhered  to  and  positively  declared  by  those  two  eminent  judges, 
though  not  required  by  the  adjudication  in  Harvey  v.  Brydges,  is 
of  much  weight.     In  Davis  v.  Burrell,  10  C.  B,  821,  825,  Mr.  Jus- 
tice Cbesswell  said,  that  the  doctrine  of  Newton  v.  Harland  had 
been  very  much  questioned.    And  it  was  finally  overruled  in  Blades 
T.  Higgs,  10  C.  B.  (N.  S.)  713,  where,  in  an  action  for  assault  by 
forciblv  taking  the  defendant's  property  from  the  plaintiff's  hands, 
neing  no  more  force  than  was  necessary,  Chief  Justice  Earle, 
delivering   the  unanimous  judgment  of  the  court,  approved  the 
statement  of  Baron  Parke,  above  quoted,  and  added:     "Incur 
opinion,  all  that  is  so  said  of  the  right  of  property  in  land  applies 
in  principle  to  a  right  of  property  in  a  chattel,  and  supports  the 
present  justification.    If  the  owner  was  compellable  by  law  to  seek 
redress   by  action  for  a  violation  of  liis  right  of  property,   the 
remedy  would  be  often  worse  than  the  mischief,  and  the  law  would 
aggravate  the  injury,  instead  of  redressing  it,"     See,  also,  Lows  v. 
Tdford,  1  App.  Cas.  414,  426. 

In  Commonwealth  v.  Haley,  4  Allen,  318,  the  case  was  upon  an 
indictment  for  forcible  entry,  and  no  opinion  was  required  or 
expressed  &s  to  the  landlord's  liability  to  a  civil  action. 

The  judgment  in  Sampson  v.  Hejiry,  11  Pick.  379,  turned  upon 
a  question  of  pleading.  The  declaration,  which  was  in  trespass 
V  «n  assault  and  battery,  alleged  that  the  defendant  assaulted  the 
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])laintiff,  and  with  a  deadly  weapon  struck  him  many  heavy  and 
tlangcrous  blows.  The  pleas  of  justification  merely  averred  that 
the  defendant  was  seized  and  had  the  right  of  possession  of  a  dwell- 
ing-house, that  the  plaintiff  was  unlawfully  in  possession  thereof 
and  forcibly  opposed  the  defendant's  entry,  and  that  the  defendant 
used  no  more  force  than  was  necessary  to  enable  him  to  enter  and 
overcome  the  plaintiff's  resistance;  but  did  not  deny  the  use  of  the 
dangerous  weapon  and  the  degree  of  violence  alleged  in  the  declara- 
tion; and  were  therefore  held  bad,  in  accordance  with  Gregory  v. 
Hilly  8  T.  It  299,  there  cited.  The  remarks  of  Mr.  Justice  Wilde, 
denying  the  right  of  a  party  dispossessed  to  recover  possession  by 
force  and  by  a  breach  of  the  peace,  would,  if  construed  by  them- 
selves and  extended  beyond  the  case  befoi*e  him,  allow  the  tenant 
to  maintain  an  action  of  trespass  against  the  landlord  for  entering 
the  dwelling-house,  in  direct  opposition  to  the  judgment  delivered 
by  the  same  learned  judge,  in  another  case,  between  the  same  parties, 
argued  at  the  same  term  and  decided  a  year  after.  Sampson  v. 
Henry,  13  Pick.  36. 

In  the  latter  case,  which  was  an  action  for  breaking  and  entering 
the  plaintiff's  close,  and  for  an  assault  and  battery  upon  him,  the 
court  held  that  the  plea  of  liberum  toiemenium  was  a  good  justifi- 
cation of  the  charge  of  breaking  and  entering  the  house,  but  not 
of  the  personal  assault  and  battery.  That  decision,  so  far  as  it 
held  that  the  landlord  was  not  liable  to  an  action  of  trespass  quare 
clatisum  f regit  by  a  tenant  at  sufferance  for  a  forcible  entry,  has 
been  repeatedly  affirmed.  Meader  v.  SUme,  7  Mete.  147  ;  Miner  v. 
Stevens,  1  Cush.  482,  485  ;  Mason  v.  HoU,  1  Allen,  45 ;  Curtis  v. 
Oalvin,  id.  215  ;  Moore  v.  Mason,  id.  496.  And,  so  far  as  it  allowed 
the  plaintiff  to  recover,  in  such  an  action,  damages  for  the  inci- 
dental injury  to  him  or  to  his  personal  property,  it  has  been  over- 
ruled. Fames  v.  Prentice,  8  Cush.  337 ;  Ctirtis  v.  Oalvin,  uhi 
supra. 

It  has  also  been  adjudged  that  a  landlord,  who,  having  peaceably- 
entered  after  the  termination  of  the  tenancy,  proceeds,  against  the 
tenant's  opposition,  to  take  out  the  windows  of  the  house,  or  to 
forcibly  eject  the  tenant,  is  not  liable  to  an  action  for  an  assault, 
if  he  uses  no  more  force  tlian  is  necessary  for  the  purpose.  Mug^ 
ford  V.  h  irhffrdso7i,  6  Allen,  76  ;  Winter  v.  Stevens,  9  id.  526.  For 
the  reasons  already  stated,  we  are  all  of  opinion  that  a  person  who 
has  ceased  to  ho  a  tenant,  or  to  have  any  lawful  occupancy,  has  no 
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greater  right  of  action  when  the  force  exerted  against  his  person 
18  contem]>oraneou8  with  the  landlord's  forcible  entry  upon  the 
premises. 

Our  conclusion  is  supported  by  the  American  cases  of  the  great- 
est weight  Jackson  v.  Farmery  9  Wend.  201 ;  Overdeer  v.  Lewis, 
1  W.  &  S.  90  ;  Kellam  v.  Janson,  17  Penn.  St.  467;  Steams  v. 
Sampsan,  59  Me.  568;  Sterling  v.  Warden,  51  N.  H.  217.  The 
opposing  decisions  are  so  critically  and  satisfactorily  examined  in 
an  elaborate  article  upon  this  subject  in  4  Am.  Law  Rev.  429,  that 
it  would  be  superfluous  to  refer  to  them  particularly. 

The  tenancy  of  the  plaintiff's  husband  under  an  oral  lease  waa 
but  a  tenancy  at  will,  which,  by  the  written  lease  from  his  landlord 
to  the  defendant,  and  reasonable  notice  thereof,  was  determined, 
and  he  became  a  mere  tenant  at  sufferance.  Pratt  y.  Farrar,  10 
Alien,  519.  It  being  admitted  that,  if  the  defendants  had  the 
right  to  remove  the  plaintiffs  by  force,  no  more  force  was  used  than 
was  reasonably  necessary,  this  action  cannot  be  maintained. 

Plaintiff  nonsuit. 


COMMONMTEALTH  V.  COSTELLO. 

(1S1  Mau.  an.) 

Onminal  law  —  Presence  of  convict  on  hearing  of  motion  for  new  trial. 

Tlie  preaenoe  of  the  defendant  in  a  criminal  case  upon  the  hearing  of  a  motion 
in  his  behalf  for  a  new  trial  is  not  a  matter  of  right ;  and  his  absence  will 
not  invalidate  the  proceedings,  or  a  sentence  subseqaently  passed  upon  hiuL 

INDICTMENT  for  forgery.     The  defendant  was  convicted  and 
before  sentence  filed  a  motion  for  a  new  trial.    This  motion 
was  heard  and  denied  in  the  absence  of  the  prisoner. 

The  defendant,  on  being  called  up  for  sentence,  filed  a  motion 
in  arrest  of  judgment  for  the  following  reasons  : 

'*  1.  It  does  not  appear  of  record  that  he  was  present  when  and 
while  the  motion  for  a  new  trial  was  heard  and  tried,  and  when 
the  same  was  decided  by  the  court,  and  no  reason  or  excuse  appears 
flierefor. 


J 
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''  2.  In  truth  and  in  fact  said  motion  was  heard  and  tried,  and 
witnesses  examined  upon  the  same  both  in  his  own  behalf  and  in 
behalf  of  the  government,'in  the  direct  and  in  cross-examination, 
the  arguments  made,  and  the  decision  of  the  court  pronounced 
thereon,  in  his  absence,  and  not  while  he  was  pi*esent  in  court,  as 
required  by  law ;  that  he  was,  during  all  of  said  time,  confined  in 
jail  under  an  arrest  on  said  indictment,  and  held  to  bail,  which  he 
was  unable  to  give  ;  that  he  was  subject  to  the  control  of  the  court, 
and  he  could  have  been  brought  by  the  goYernment  into  court  at 
the  hearing,  and  wished  to  be  present ;  that  he  had  no  opportunity 
to  confront  the  witnesses  against  him,  as  entitled  by  the  Constitution 
and  the  laws." 

The  facts  stated  in  the  motion  were  not  controverted  by  the 
government.  Golburn,  J.,  overruled  the  motion  ;  and  the  defend- 
ant alleged  exceptions. 

A.  A.  Ranney  S  H.  F.  Swasey,  for  defendant 

C,  R.  Train,  Attorney-General,  and  W.  0,  Loring^  Assistant 
Attomey-Oeneral,  for  the  Commonwealth,  were  not  called  upon. 

Obay,  C.  J.  The  rule  that  a  defendant  has  the  right  to  be 
present  at  every  step  of  the  proceedings  against  him  in  behalf  of 
the  Commonwealth,  from  arraignment  to  sentence,  does  not  apply 
to  a  motion  for  a  new  trial,  which  is  not  a  necessary  step  in  those 
proceedings,  and  is  not  made  by  the  Commonwealth,  but  by  the 
defendant  himself,  and  is  addressed  to  the  discretion  of  the  court, 
and  is  not  followed  by  any  new  judgment  against  him. 

When  the  defendant  is  already  in  custody,  it  has  never  been  the 
practice  in  this  Commonwealth  to  require  his  presence  at  the  mak- 
ing, the  hearing  or  the  decision  of  a  motion  in  his  behalf  for  a  new 
trial.  When  he  is  not  in  custody,  the  court  will  not  entertain  such 
a  motion  in  his  absence,  not  because  he  has  a  right  to  be  present ; 
but  because  he  has  no  right  to  be  heard,  without  submitting  him- 
self to  the  control  of  the  court,  so  that  he  may  be  committed  in 
case  the  motion  should  be  overruled,  or,  as  was  said  by  Lord  Hard- 
wick  e,  in  a  case  which,  like  this,  was  an  indictment  for  forgery 
'^  the  court  will  be  sure  of  him,"  before  they  intimate  any  opinion 
upon  his  motion.  But  in  that  very  case,  after  the  defendant 
had  appeared  and  had  been  committed  to  prison,  it  was  held  that 
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be  need  not  be  present  at  the  hearing  of  the  motion  for  a  new  trial. 
Rexr.  Oibsofi,  2  Stra.  968;  S.  C,  Cunningham,  29;  2  Barnard,  412, 
418.  See,  also,  1  Chit.  Crim.  Law,  659,  663;  The  Queen  v.  Caud- 
well,  17  Q.  B.  603  ;  State  v.  Rippon,  2  Bay,  99  ;  Jewell  v.  Common- 
wtaUhy  22  Penn.  St.  94,  101 ;  Donnelly  v.  State,  2  Dutcher,  601  ; 
Commonwealth  y.  Andrews,  97  Mass.  543;  Anon,,  31  Me.  592. 

The  only  case,  cited  at  the  argument,  which  affirms  the  right  of 
the  defendant  to  be  personally  present  at  the  hearing  and  overrul- 
ing of  a  motion  in  his  behalf  for  a  new  trial,  is  Hooker  v.  Common- 
wealih,  13  Gratt.  763,  the  decision  in  which  is  unsupported  by 
authority,  or  by  any  reasons  which  should  induce  this  court,  in 
opposition  to  the  well-established  law  and  practice  in  this  Com- 
monwealth, to  hold  a  sentence  to  be  illegal,  simply  because  the 
defendant  was  not  personally  present  at  the  previous  hearing  and 
decision  upon  his  motion  for  a  new  trial,  when  it  does  not  appetgr 
that  he  wished  to  be  present,  or  to  be  heard  in  person,  or  to  testify 
in  his  own  behalf. 

As  we  are  of  opinion  that  the  objection  cannot  be  sustained  upon 
auj  facts  appearing  upon  the  record  or  stated  in  the  bill  of  excep- 
tions, we  need  not  consider  whether  the  question  was  presented  in 
proper  form  to  the  court  below. 

JEzceptions  overruled. 


Bice  y.  Coolidge. 

(121  Mass.  393.) 

Action  for  tuhoming  toUnesJi  to  d^ame  character. 

An  tetkm  lies  for  Baboning  witnesses  to  falsely  defame  plaintifTs  character, 
in  a  suit  to  which  neither  the  plaintiff  nor  defendant  was  a  party. 

i  CTION  of  tort.     The  opinion  states  the  case. 

»SL  Bartlett  and  D.  Tliaxtei*,  for  defendants,  cited  Astley  v. 
Tounge,  2  Burr.  807;  Henderson  v.  Brooinhead,  4  II.  &  N.  569-, 
Revis  V.  Smithy  18  C.  B.  126;  Scott  v.  Stafisfiekl  L.  R.,  3  Kx.  220; 
d'fchins  ?.  Rocheby,  L.  R,  8  Q.  B.  255,  and  L.  R,  7  H.  L.  744; 
Kftiniedy  v.  HillitmL  10  Irish  C.  L.  195,  208;  Smith  v.  Lewis,  3 
Johns.  157;  Bodwivk  v.  Lewis    2  Day,  44T;  fhtuham  v.  Powers, 
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42  Vt.  1;  Dunlap  v.  Olidclen.  31  Mc.  435,  439;  Hoar  v.  Wood^ 
3  Mete.  193,  196;  Phelps  v.  Sfear/is,  4  Gray,  105;  Parker  v.  Hwi- 
iington,  7  id.  36;  Kidder  v.  Parkhurst,  3  Allen,  393,  396. 

jK  Z>.  Sohier  and  i?.  Ohiey,  for  plaintiff. 

Morton,  J.  This  is  an  action  of  tort.  The  principal  question 
raised  by  the  demurrer  is,  whether  the  plaintiff's  declaration  stiites 
any  legal  cause  of  action.  Each  count  alleges,  in  substance,  that 
a  proceeding  for  a  divorce  was  pending  in  the  courts  of  the  State 
of  Iowa,  between  Joseph  S.  Coolidge  and  Mary  L.  Coolidge,  in 
which  the  latter  alleged  that  the  said  Joseph  S.  Coolidge  had  been 
guilty  of  adultery  with  the  plaintiff  ;  that  the  defendants  conspii-cd 
together  and  with  the  said  Mary  L.  Coolidge  to  procure  and  suborn 
witnesses  to  falsely  testify  in  support  of  said  charges  of  adultery  ; 
and  that  the  defendants,  in  pursuance  and  execution  of  said  con- 
spiracy, did  procure  and  suborn  certain  witnesses  named,  to  testify 
in  said  divorce  suit,  and  to  falsely  swear  to  criminal  sexual  inter- 
course between  the  plaintiff  and  said  Joseph  S.  Coolidge,  and 
between  the  plaintiff  and  other  persons,  and  to  various  other  acts 
and  things  which,  if  believed,  would  tend  to  bring  disgrace  and 
infamy  upon  the  plaintiff. 

Three  of  the  counts  also  allege  that  the  defendants,  in  pursuance 
and  execution  of  the  conspiracy,  published  or  caused  to  be  pub- 
lished  a  printed  pamphlet  in  which  the  false  testimony  of  sucli 
witnesses  was  repeated,  and  made  the  pretext  for  false  and  malicious 
charges  upon  the  plaintiff's  character  and  good  name. 

The  gist  of  the  plaintiff's  case  is  that  the  defendants  have 
suborned  witnesses  to  falsely  swear  to  defamatory  statements  con- 
cerning her,  and  have  done  other  connected  acts  in  pui-suauce  of  a 
scheme  or  plan  to  defame  her.  The  alleged  conspiracy  or  combi- 
nation is  not  one  of  the  elements  of  the  cause  of  action.  That  is 
not  created  by  the  conspiracy,  but  by  the  wrongful  acts  done  by 
the  defendants  to  the  injury  of  the  plaintiff.  If  the  acts  charged, 
when  done  by  one  alone,  are  not  actionable,  they  are  not  made 
actionable  by  being  done  by  several  in  pursuance  of  a  conspiracy. 
WeUi7igi07i  v.  Small,  3  Cush.  145  ;  Parker  v.  Huntington^  2  Gray^ 
124;  Bowen  v.  Maiheson^  14  Allen,  499. 

The  question  is  presented,  therefore,  whether  the  plaintiff  can 
maintain  an  action  of  tort,  in  the  nature  of  the  common-kiw  action 
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on  the  case,  against  the  defendants  for  suborning  witnesses  to 
&lsely  swear  to  defamatory  statements  concerning  the  plaintiff  in 
a  suit  in  which  neither  of  the  parties  to  this  sait  was  a  party. 

It  requires  no  argument  to  show  that  the  acts  charged  as  done 
by  the  defendants,  if  proved,  are  a  great  wrong  upon  the  plaintiff. 
It  is  a  general  rule  of  the  common  law  that  a  man  shall  have  a 
remedy  for  every  injury.  The  plaintiff  should  have  a  remedy  for 
the  injury  done  to  her  by  the  defendants,  unless  there  are  some 
other  rules  of  law,  or  some  controlling  consideration  of  public 
policy,  which  take  the  case  out  of  this  rule. 

The  defendants  contend  that  the  witnesses  who  uttered  the 
defamatoiy  statements  are  protected  from  an  action,  because  they 
were  statements  made  in  the  course  of  judicial  proceedings,  and 
that  therefore  a  person,  who  procured  and  suborned  them  to  make 
the  statements,  is  not  liable  to  an  action. 

It  seems  to  be  settled  by  the  English  authorities  that  judges, 
counsel,  parties  and  witnesses  are  absolutely  exempted  from  liabil- 
ity to  an  action  for  defamatory  words  published  in  the  course  of 
judicial  proceedings.  Henderson  v.  Brooinhead,  4  H.  &  N.  569  ; 
Revis  V.  Smithy  18  C.  B.  126  ;  Dawkins  v.  Rokeby,  L.  R.,  8  Q.  B. 
255,  and  cases  cited  ;  affirmed,  L.  R.,  7  H.  L.  744 ;  Seaman  v. 
Neiherelift,  1  C.  P.  D.  540.  The  same  doctrine  is  generally  held 
in  the  American  eoui'ts,  with  the  qualification,  as  to  parties,  coun- 
sel and  witnesses,  that,  in  order  to  be  privileged,  their  statements- 
made  in  the  course  of  an  action  must  be  pertinent  and  material  to 
the  case.  White  v.  Carroll,  42  N.  Y.  161 ;  Smith  v.  Howard,  28^ 
Iowa,  51;  Barnes  v.  Mc Crate,  32  Me.  442;  Kidder  v.  Park- 
kursi,  3  Allen,  393  ;  Hoar  v.  Wood,  3  Mete.  193.  In  the  last  cited 
case,  Chief  Justice  Shaw  says  :  "  We  take  the  rule  to  be  well  set- 
tled by  the  authorities,  that  words  spoken  in  the  course  of  judicial 
proceedings,  though  they  are  such  as  impute  crime  to  another, 
and  therefore,  if  spoken  elsewhere,  would  import  malice  and  b& 
actionable  in  themselves,  are  not  actionable  if  they  are  applicable 
and  pertinent  to  the  subject  of  inquiry." 

We  assume,  therefore,  for  the  purposes  of  this  case,  that  the 
plaintiff  cannot  maintain  an  action  against  the  witnesses  in  the  suit 
in  Iowa,  for  their  defamatory  statements,  though  they  were  false.  ^ 

But  it  does  not  follow  that  she  may  not  maintain  an  action  against  f 

those  who,  with  malice  and  intent  to  injure  her,  procured  aurl 
suborned  those  witnesses  to  testify  falselv. 
Vol.  XXIII.  —  36 
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the  Bame.*'  B  bnilt  a  party  wall  aooordingly.  A  afterward  conveyed  the 
adjacent  lot  to  C,  and  C  to  D,  who  used  the  party  wall.  IJdd^  that  D  was 
liable  to  B  for  such  use,  either  on  the  covenant  in  the  deed  from  A  to  B  or 
on  an  implied  assumpsit  for  using  B's  property. 

ACTION  of  contract  to  recover  one-half  the  cost  of  a  party  wjilL 
The  case  was  snbmitted  to  this  court  on  appeal  on  an  agreed 
statement  of  facts  as  follows: 

"On  May  13,  1869,  Henry  Lee  and  others,  being  the  owners  of 
three  adjoining  ]ot«  of  land  on  Boylston  street,  and  numbered  11, 
12  and  13,  on  Berkeley  square,  in  Boston,  sold  lots  11  and  12  to  the 
plaintiff,  by  deed  duly  acknowledged  and  i*ecorded  at  the  time  with 
Suffolk  county  deeds.  Inserted  in  the  deed,  after  the  usual  cove- 
nants, was  the  following  clause:  '  It  is  understood  and  agreed 
that  the  partition  wall  of  any  building  hereafter  erected  u|)on  the 
granted  premises,  or  the  adjacent  lot  on  either  side,  may  be  placed 
one-half  on  the  granted  premises  and  one-half  on  the  adjacent  lot, 
and  the  owner  of  the  lot  tuljacent  to  such  building  so  erected  shall, 
whenever  he  uses  such  wall,  pay  one-half  the  cost  of  the  same,  or 
80  much  thereof  as  ho  may  use.' 

''The  plaintiff  soon  after  built  a  dwelling-house  on  lot  12,  and 
placed  a  party  wall  one-half  upon  lot  12  and  one-half  upon  lot  13  ; 
and  the  wall  cost  at  the  time,  in  all,  the  sum  of  $2,249,  one-hulf 
of  which  the  plaintiff  is  entitled  to  recover  in  this  case,  if  she  shall 
prevail  therein,  with  interest. 

'*  On  May  24, 1869,  after  the  conveyance  to  the  plaintiff  had  been 
made  and  recorded,  Lee  and  others  conveyed  lot  13  to  Isaao  S. 
Craft,  by  deed  duly  acknowledged  and  recorded,  and  with  full 
covenants  of  wari*anty  against  all  incumbrances  made  or  suffered 
by  them,  except  certain  restrictions  upon  said  land  contained  in 
the  deeds  thereof  by  the  Commonwealth  of  Massachusetts,  and 
which  ai*e  not  material  to  this  case.  Subsequently  Craft  conveyed 
lot  13  to  the  defendant  by  deed,  dated  May  9,  1874,  duly  acknowl- 
edged and  recorded,  with  full  covenants  of  warranty  against  all 
incumbrances,  except  said  restrictions. 

•*  At  the  time  of  the  conveyance  by  Craft  he  had  no  knowledge 
that  any  part  of  the  jmrty  wall  had  been  built  upon  lot  13,  nor  any 
notice  or  knowledge  of  the  agreement  contained  in  the  deed  of 
Lee  and  others  to  the  plaintiff,  except  such  knowledge  and  notice, 
if  any,  as  the  law  implies  from  the  reoordinir  of  the  deed  of  the 
plaintiff.     At  or  before  the  time  of  taking  the  deed  from  Craft  of 
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lot  13,  the  defendant  became  informed  of  the  fact  that  lot  12  had 
been  conveyed  by  Lee  and  others  to  the  plaintiff  by  deed  of  May 
13, 1869,  and  that  the  deed  had  been  recorded,  but  had  no  other 
4ictnal  knowledge  of  the  existence  of  the  agreement. 

*'The  defendant,  soon  after  his  purchase  of  lot  13,  proceeded 
to  build  a  dwelling-house  thereon,  and  used  for  that  purpose  so 
much  of  the  party  wall  as  stood  upon  lot  13.  After  the  defendant 
had  so  used  one-half  of  the  party  wall,  the  plaintiff,  before  bring- 
ing this  action,  made  a  demand  of  the  defendant  that  ho  should 
pay  the  sum  of  $1124,50,  one-half  the  cost  thereof,  which  the 
defendant  refused  to  pay,  or  any  part  thereof 

F.  A.  Brooks  and  F,  V,  Batch,  for  plaintiff. 

E.  Wrighiy  for  defendant. 

Obay^  G.  J.  The  submission  of  the  case  upon  an  agreed  state- 
ment of  facts  waives  all  questions  of  the  form  of  the  declaration. 
The  deed  of  Lee  and  others  to  the  plaintiff,  having  been  duly 
acknowledged  and  recorded,  was  notice  to  all  subsequent  pur- 
chasers, so  far  as  it  conveyed  an  interest  in,  or  created  a  charge 
upon  real  estate.  The  clause-  inserted  in  that  deed,  being  under 
the  seal  of  the  grantors,  so  executed  as  to  operate  as  a  grant,  or  a 
covenant^  or  both,  according  to  the  intention  of  the  parties,  as 
manifested  by  its  terms. 

Those  terms  show,  first,  a  grant  to  the  plaintiff  of  the  right  to 
place  lialf  of  his  partition  wall  upon  the  adjoining  lot,  then  owned 
by  the  grantors;  second,  a  grant  to  the  plaintiff  of  a  right  to  prop- 
erty in  the  wall,  when  so  built,  at  least  until  it  should  be  paid  for 
as  afterward  provided;  third,  a  covenant  that  the  wall  might  be 
so  built,  imposing  a  burden,  for  the  benefit  of  the  plaintiff's  land, 
npon  the  adjoining  lot;  fourth,  a  covenant  that  the  owner  of  that 
lot,  whenever  he  should  use  the  wall,  should  pay  one-half  of  the  cost 
of  the  same,  or  of  so  much  as  he  should  use;  fifth,  and  thereby  a 
clear  manifestation  of  an  intent  that  these  covenants  should  bind 
all  assigns  of  the  grantors  as  owners  of  that  lot.  The  defendant, 
having  subsequently  purchased  that  lot,  and  made  use  of  the  wall 
built  by  the  plaintiff,  would  seem  to  be  liable,  according  to  the 
decision  in  Savage  v.  Mason,  3  Cush.  500,  as  upon  a  covenant,  the  i 
burden  of  which  ran  with  his  land,  to  pay  the  amount  agreed.    See, 
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also,  Weld  v.  Nichoh,  17  Pick.  638,  642,  643;  Bromon  v.  Coffin,  lOS 
Mass.  175, 182-184,  and  118  id.  156. 

But  even  if,  in  accordance  with  the  decision  in  Cole  t.  HupheSt 
54  N.  Y.  444;  s.  c,  13  Am.  Bep.  611,  cited  for  the  defendant,  the 
agreement  to  pay  money  should  be  considered  a  personal  covenant 
on1y>  not  running  with  the  land  of  the  grantors,  yet  the  plaintiff 
clearly  had  a  right  of  property  in  the  wall  which  she  built  in 
the  exercise  of  the  right  which  had  been  granted  to  her  in  that 
land.  Maine  t.  Cumston,  98  Mass.  317;  Standish  v.  Lawrence,  111 
id.  111.  The  defendant,  having  made  use  of  the  wall  so  built^ 
cannot  deny  the  plaintiff's  right  therein,  and  is  bound  to  compen- 
sate her  for  such  use,  either  according  to  the  covenant  in  the  deed 
from  his  grantors  to  the  plaintiff,  or  according  to  the  value  of  the 
wall.  We  need  not  consider  that  the  amount  of  such  compensa- 
tion should  be,  in  the  absence  of  agreement  between  the  parties  to 
this  action,  because  these  parties,  in  the  case  stated,  have  them- 
selves assessed  the  amount,  by  agreeing  upon  the  sum  which  the 
plaintiff  shall  recover  if  she  can  maintain  her  action. 

Judgment  for  plaintiff* 


Cottage  Street  Methodist  Church  v.  Eekdall. 

(in  Mass.  6S8.) 
Cantideration  —  Subseription. 

A  gratuitoufi  subscription,  to  promote  the  objects  for  which  a  oorpor&tlon  is 
eetablifihed,  cannot  be  enforced  unless  the  promisee  has,  in  reliance  on  the 
promise  sued  on,  done  something,  or  incurred  or  assumed  some  liability  or 
obligation ;  and  it  is  not  sufficient  that  others  were  led  to  subscribe  by  the 
subscription  sought  to  be  enforced. 

CONTRACT  to  recover  the  amount  of  a  subscription  by  Amos 
P.  Rollins,  the  defendant's  testator,  toward  the  erection  of  a 
chapel  for  the  plaintiff.  Trial  in  the  Superior  Court,  without  a 
jury,  before  Pitman,  J.,  who  allowed  the  following  bill  of  exoei>- 
tions: 

*'  It  appeared  that  said  church  was  organized  in  the  manner 
shown  by  the  records,  and  the  trustees  of  the  same  chosen  April  5, 
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1871,  and  said  Rollins  was  chosen  the  treasurer  of  said  trustees, 
and  said  church  was  reorganized,  on  account  of  some  flaw  in  the 
oiganization,  in  August,  1872,  with  the  same  board  of  trustees  — 
all  of  which  appears  in  said  records,^'  but  is  not  material  to  be  par- 
ticularly stated. 

"In  April,  1871,  after  said  organization,  an  informal  meeting 
of  persons  interested  in  building  a  chapel  for  said  church  was 
held  at  the  house  of  said  Rollins,  of  which  certain  persons  acted  as 
chairman  and  secretary.  A  subscription  was  thereupon  opened  to 
see  how  much  could  be  raised  for  that  purpose.  Various  persons 
announced  their  willingness  to  give  different  sums,  and  the  secre- 
tary, at  the  time,  in  their  presence  and  with  their  knowledge,  wrote 
down  their  names,  and  the  amounts  so  promised  by  each  opposite 
thereto.  Rollins  was  one  of  those  so  promising,  and  said  that  his 
name  might  be  put  down  for  $500.  He  afterward  within  a  short 
time  acknowledged  and  ratified  such  subscription  orally.  Being 
treasurer  of  the  trustees,  he  also  received  some  payments  from  indi- 
viduals on  account  of  such  subscriptions. 

"Some  months  after  this  meeting,  and  long  before  August,  1872, 
some  trouble  arose  between  Rollins  and  the  other  members,  and 
Rollins,  at  their  request,  withdrew  from  the  oflSce  of  treasurer,  and 
thereaf terward  voluntarily  ceased  all  participation  in  the  affairs 
of  the  society,  except  that  he  remained  one  of  its  trustees  until  the 
end  of  the  year  for  which  he  was  chosen,  and  was  present  at  the 
reorganization  in  August,  1872.  Ko  demand  was  made  on  him  for 
payment    He  died  in  March,  1873. 

**  The  chapel  was  built  before  Rollins'  death,  by  and  for  the  use 
of  the  plaintiff.  There  was  conflicting  evidence  as  to  whether 
any  thing  was  done,  or  any  liability  incurred  or  obligation  assumed, 
by  the  plaintiff  in  reliance  upon  the  subscription  of  Rollins. 

"  The  defendant  contended  that  nothing  was  done,  nor  any  lia- 
bility or  obligation  incurred  or  assumed  by  the  plaintiff,  in  reliance 
upon  the  subscription  of  Rollins;  that  there  was  no  consideration 
for  the  promise,  and  that  the  plaintiff  was  not  the  party  to  main- 
tain this  action;  and  asked  the  court  so  to  rule. 

**  But  the  court,  without  passing  upon  the  question  of  fact, 
whether  the  plaintiff,  relying  upon  the  subscription  of  Rollins,  had 
done  any  thing  or  incurred  or  assumed  any  liability  or  obligation, 
ruled  that  upon  the  facts  above  stated  there  was  a  sufficient  con- 
sideration for  the  promise  of  Rollins,  and  that  the  plaintiff  was  the 
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proper  party  to  bring  the  action,  and  accordingly  found  for  the 
plaintiff.     The  defendant  excepts  to  these  rulings." 

J,  W,  Hammond,  for  defendant. 

D.  F,  Crane,  for  plaintiff. 

Gray,  G.  J.  The  performance  of  gratuitous  promises  depends 
wholly  upon  the  good  will  which  prompted  them,  and  will  not  be 
enforced  by  the  law.  The  general  rule  is  that,  in  order  to  support 
an  action,  the  promise  must  have  been  made  upon  a  legal  consid- 
eration moving  from  the  promisee  to  the  promisor.  Exchange 
Bank  v.  Rice,  107  Mass.  37;  s.  c,  9  Am.  Rep.  1.  To  constitute 
fiuch  consideration,  there  must  be  either  a  benefit  to  the  maker  of 
the  promise,  or  a  loss,  trouble  or  inconvenience  to,  or  a  charge  or 
obligation  resting  upon,  the  party  to  whom  the  promise  is  made. 

A  promise  to  pay  money  to  promote  the  objects  for  which  a  cor- 
poration is  established  falls  within  the  general  rule.  In  every  case 
in  which  this  court  has  sustained  an  action  upon  a  promise  of  this 
description,  the  promisee's  acceptance  of  the  defendant's  promise 
was  shown,  either  by  express  vote  or  conti*act,  assuming  a  liability 
or  obligation,  legal  or  equitable,  or  else  by  some  unequivocal  act, 
such  as  advancing  or  expending  money,  or  erecting  a  building,  in 
accordance  with  the  terms  of  the  contract,  and  upon  the  faith  of 
the  defendant's  promise.  Fisher  v.  Ellis,  3  Pick.  322;  Bryanl  v. 
Goodnow,  6  id.  228;  Amherst  Academy  v.  Cotols,  6  id.  427;  Willianut 
College  v.  Danforth,  12  id.  541;  Thompson  v.  Page,  1  Mete.  565; 
Ives  V.  Sterling,  6  id.  310;  Watkins  v.  Fames,  9  Gush.  637;  Mirick 
V.  French,  2  Gray,  420;  Ladies^  Collegiate  Institute  v.  French^  16 
id.  19G;  Athol  Music  Hall  Co.\.  Carey,  116  Mass.  471.  To  the 
latter  class  belongs  Hanson  Trustees  v.  Stetson,  5  Pick.  506,  in 
which  the  subscriptions  were  to  increase  a  ministerial  fund,  and 
the  court  "  found  it  a  face  agreed  "  (whether  in  the  case  stated,  or 
by  counsel  at  the  argument,  does  not  clearly  appear  by  the  report) 
*'  that,  in  consequence  of  the  accumulation  of  the  fund  by  these 
means,  the  great  purpose,  viz.,  the  settlement  of  a  minister,  has 
been  effected." 

Where  one  promises  to  pay  another  a  certain  sum  of  money  for 
doing  a  particular  thing,  which  is  to  be  done  before  the  money  is 
paid,  and  the  promisee  docs  the  thing,  upon  the  faith  of  the  promise, 
the  promise,  which  was  before  a  mere  revocable  offer,  thereby 
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becomes  u  complete  oontract,  upon  a  consideration  moving  from 
the  promisee  to  the  promisor;  as  in  the  ordinary  case  of  an  offer  of 
reward.  Freeman  v.  Boston,  5  Mete.  66;  Loring  v.  Boston,  7  id. 
409;  Carr  v.  National  Security  Bank^  107  Mass.  45,  48;  s.  c,  9 
Am.  Bep.  6,  9. 

The  suggestion  in  5  Pick.  508,  substantially  repeated  in  6  Mete. 
316,  and  in  9  Gush.  539,  that  *^\t  is  a  sufficient  consideration,  that 
others  \?cre  led  to  subscribe  by  the  very  subscription  of  the  defend- 
ant/' was  in  each  case  but  obiter  dictum^  and  appears  to  us  to  be 
incousistent  with  elementary  principles.  Similar  promises  of  third 
persoDs  to  the  plaintiff  may  be  a  consideration  for  agreements 
between  those  persons  and  the  defendant;  but  as  they  confer  no 
benefit  upon  the  defendant,  and  impose  no  charge  or  obligation 
upon  the  plaintiff,  they  constitute  no  legal  considemtion  for  the 
^lefendaut's  promise  to  him. 

The  facts  in  the  present  case  show  no  benefit  to  the  defendant, 
and  no  vote  or  contract  by  the  plaintiff,  and,  although  it  appears 
that  the  chapel  was  afterward  built  by  the  plaintiff,  it  is  expressly 
stated  in  the  bill  of  exceptions  that  the  learned  judge  who  presided 
at  the  trial  did  not  pass  upon  the  question  of  fact  whether  the 
plaintiff  had,  in  reliance  upon  the  promise  sued  on,  done  any  thing 
OT  incurred  or  assumed  any  liability  or  obligation.  It  does  not, 
therefore,  appear  that  there  was  any  legal  consideration  for  the 
promise  apon  which  this  action  is  brought. 

Exertions  sustained. 


GooDNOw  V.  Warren. 

(IS  Maas.  79.) 

PrmtUuorjf  note — Kciiee  of  nan-payment — When  sufficient  to  charge  %ndoTHer*$ 

estate. 

Theindoraer  of  a  pxomisflory  note  dying  before  its  maturity,  notice  of  uon-paj- 
ment  was  given  to  tlie  executor  named  in  liis  will,  after  it  liad  been  offered 
for  probate  and  letters  testamentary  applied  for.  Before  tlie  letttrn  were 
iasaed  snch  executor  renounced  and  a  special  administrator  was  tiMpoinied. 
IIM^  tliat  the  notice  was  sufficient  to  charge  tlie  estate;  Judd^  also,  i  liut  notice 
to  the  executor  of  tlie  non-payment  of  ii  note  maturing  after  the  renunciation 
and  the  appointment  of  a  special  administrator,  whr  not  nufficient,  uhhougli 
no  formal  notice  of  the  renunciation  and  appointment  li>nl  been  iriven. 

V..L.  XXIII.  — 3.- 
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A  CTION  on  three  promissory  not«'S  mjidc  by  one  Stockbridge  aitti 
]\  indorsed  by  Samuel  Gregg,  the  defendant's  testator.  The 
said  Gregg  died  Oct.  25, 1872,  leaving  a  will  wherein  Stockbridu'e 
and  Tileson  were  appointed  executors.  Tlicy  applied  on  Oct  30, 
following,  to  the  Probate  Court,  for  the  probate  of  thi  will  i\\\ 
letters  testamentary. 

The  opinion  states  the  other  facts. 

The  judge  ruled  that  if,  within  tw6nty-four  hours  after  due 
demand  of  payment  and  non-payment  of  the  notes  declared  oiu 
notices  of  such  demand  and  non-payment  were  sent  to  Stockbridge, 
the  defendants  and  the  estate  of  Gregg  were  liable  in  law  for  tho 
amount  of  the  notes  and  int>erest  from  the  times  when  they  wcr^ 
severally  payable,  by  reason  of  Gregg's  indorsement  of  the  same. 
The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  of  the 
three  notes  and  interest  thereon  ;  and  the  defendants  alleged 
exceptions. 

T.  F.  Proctor^  for  defendants. 

/.  B.  Richardsony  for  plaintiff. 

Devens,  J.  All  the  notes  in  suit  matured  after  the  decease  of 
Samuel  Gregg,  the  defendants'  intestate.  The  two  first  became 
due  after  the  will  of  Gregg  had  been  offered  for  probate  unci  letters 
testamentary  had  been  applied  for  by  the  executors  named  therein, 
but  before  the  time  had  expired  wit)iiu  which  notice  upon  such 
offer  and  application  had  been  ordered  by  the  Probate  Court.  Sub- 
sequently to  the  time  when  such  order  of  uotfce  was  returnable, 
the  executors  named  declined  to  accept  the  trust,  and  Fisher  Ames 
was  then  appointed  special  administrator  of  the  estate  of  Gregg^ 
and  was  acting  as  such  when  the  third  note  matured  and  when 
notice  of  the  non-payment  thereof  was  given  to  Stockbridge,  on& 
of  the  executors  named  in  the  will. 

When  an  indorser  of  a  note  has  died  and  the  holder  seeks  to 
render  his  estate  liable,  even  if  there  is  no  executor  or  adminis- 
trator, it  is  still  the  duty  of  the  holder  to  use  all  reasonable  dili- 
gence that  those  interested  in  the  estate  may  bo  promptly  informed 
of  the  demand.  It  has  been  held  that  if  notice  be  sent  to  the  Ian 
residence  or  last  place  of  business  of  the  deceased,  it  is  sufficient  to 
render  his  estate  responsible,  ns  it  may  reasonably  h?  sui)|>osotl  that 
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it  will  thus  reach  those   interested   in   it.     Mercliants^  Bank  v. 
Birdif  17  Johns.  25 ;  Linderrnan  v.  Ouldiii,  34  Penn.  St.  54. 

Where  an  executor  has  been  named  in  a  will,  as  he  is  the  person 
to  whom  the  testator  has  confided  the  administration  of  his  estate, 
such  notice  may  also  be  properly  given  to  him,  and  it  may  fairly 
be  expected  that  the  benefit  to  be  anticipated  will  be  at  least  as 
great  as  if  it  were  left  at  the  hist  residence  or  place  of  business  of 
the  testator.  It  is  true  that  such  a  person  may  never  be  actually 
appointed  executor  by  the  Probate  Court,  or  that  he  may  renotince 
the  trust;  but  as  the  only  object  of  leaving  the  notice  at  the  last 
residence  is  that  the  facts  therein  stated  may  come  to  the  knowl- 
edge of  those  whose  duty  it  is  to  protect  the  estate,  it  is  not  to  be 
expected  that  any  pei^son  can  ordinarily  be  found  there  upon  whom 
this  duty  will  rest  more  strongly  than  upon  one  who  is  named  as 
execntor  in  the  will.  Shoenberger  v.  Lancaster  Savings  Institution 
28  Penn.  St.  459. 

In  McUhewson  v.  Stafford  Bank,  45  N.  II.  104,  it  was  held  that 
such  a  notice  to  a  person  who  was  afterward  appointed  adminis- 
trator was  not  sufficient  to  charge  the  estate  of  the  deceased;  but 
at  the  time  the  person  by  whom  it  was  received  occupied  no  such 
relation  to  the  estate  that  he  was  either  honorably  or  in  legal  duty 
boaiid  to  do  any  thing  for  its  protection. 

When  the  notices  of  the  dishonor  of  the  first  two  notes  were 
received,  there  was  no  proper  representative  of  the  estate  of  Gregg. 
Stockbridge,  although  the  maker  of  the  notes,  more  nearly  repre- 
sented it  than  any  other  person,  except  his  co-executor  named  in 
the  will  (who,  with  himself,  was  then  an  applicant  for  letters  testa- 
mentary under  it),  and  it  was  correctly  ruled  that  the  facts  which 
the  evidence  tended  to  show  would  in  legal  effect  render  the  estate 
of  Gregg  liable  upon  his  indorsement. 

Different  considei*ations  apply  to  the  notice  as  to  the  non- 
payment of  the  third  note.  This  note  fell  due  between  forty  and 
fifty  days  after  the  will  of  Gregg  had  been  admitted  to  probate  and 
the  executors  named  had  renounced  the  trust,  and  after  Ames  had 
been  apjwinted  special  administrator.  Although  no  public  adver- 
tisement had  been  made  by  Ames  of  his  appointment,  there  liad 
been  public  advertisement  of  the  application  of   tlie  defendants  to  M 

be  appointed  administrators,  with  the  will  annexed,  on  the  estate  of 
^^^g'    The  deceased  was  known  by  the  plaintiff  and  the  notary 
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to  have  been  a  citizen  of  Boston,  and  all  these  facts  would  readily 
have  been  ascertained  on  inquiry. 

It  is  the  duty  of  the  holder  of  the  note,  where  there  is  an  execu- 
tor or  administrator  known  to  him,  or  who  may  be  known  to  him, 
on  his  using  reasonable  diligence,  to  notify  him  of  the  dishonor  of 
the  note  on  which  the  holder  seeks  to  render  the  estate  of  the 
deceased  liable.  Oriental  Bank  v.  Blake,  22  Pick.  206 ;  Mosm- 
chusetts  Bank  v.  Oliver ,  10  Gush.  557;  Cayuga  County  Bank  v. 
Be7inett,  5  Hill,  235.  Interpreting  tlie  instruction  of  the  learned 
judge  as  only  authorizing  the  jury  to  find  upon  the  facts  which  the 
evidence  tended  to  prove  tliat  the  estate  of  Gregg  was  liable,  it 
was  still  erroneous.  These  facts  show  that,  with  reasonable  dili- 
gence on  his  part,  the  holder  could  have  ascertained  that  a  special 
administrator  had  been  appointed,  who  was  the  proper  person  to 
receive  notice  of  the  dishonor  of  the  note  for  which  it  was  sought 
to  render  the  estate  of  Gregg  liable.  He  was  not  justified  in  pre- 
suming, without  inquiry,  that  the  executor  named  had  been  ap- 
pointed and  had  accepted  the  trust,  and  in  sending  the  notice  to 

one  of  them. 

Exceptions  sustained  as  to  third  note  only. 


Inhabitants  of  Westfield  v.  Mato. 

(122  Mass.  100.) 

Damages  —  Measure  of,  in  action  by  town  againet  author  of  dtfeei  in  street  fer 

amount  of  judgment  reco^oeredf&r  injuries. 

Defendant  created  an  obstruction  in  plaintiff's  highway,  which  caaaed  injaiy 
to  a  passer-by  who  sued  plaintiff*  therefor  and  recovered  judgment.  Plain- 
tiff notified  defendant  of  the  pendency  of  the  suit,  and  requested  him  to 
defend  it,  which  he  neglected  to  do.  IIM,  that  plaintiff  could  recover 
of  defendant,  not  only  the  amount  of  the  Judgment  recovered  against  it,  bat 
also  the  reasonable  expenses  incurred  in  defending  the  action  against  it,  in- 
rlnding  counsel  fees. 

ACTION  to  recover  the  amount  of  a  judgment  recoyered  against 
the  town  by  one  Hanchette  for  injuries  sustained  by  falling 
oyer  a  pile  of  brick  carelessly  placed  by  defendant  Mayo  npon  the 
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liighway  in  front  of  his  premises.  Defendant  claimed  that  he  was 
not  at  the  time  the  owner  of  the  hrick,  but  that  they  belonged  to 
one  who  had  contracted  to*  build  a  house  for  him. 

The  plaintiff  introduced  evidence  that  it  had  notified  defendant 
of  the  suit  against  it  by  Hanchette  and  requested  him  to  defend  it, 
but  that  he  refused.  The  court  below  ordered  judgment  for  the 
plaintiff  for  the  amount  of  the  judgment  paid  by  it  and  interest, 
and  also  for  $150,  the  expenses  of  defending  such  suit,  and  for 

counsel  fees. 

The  Supreme  Judicial  Court  held  that  the  defendant  was  the 
owner  of  the  brick,  and  concluded  their  judgment  as  follows: 

"  But  whether  the  judgment  should  include  the  amount  of  the 
expenses  paid  by  the  town  in  defending  the  former  action  is  a 
question  of  some  difficulty  and  of  much  importance  in  practice,, 
which  was  hardly  touched  in  the  argument  at  the  bar,  and  upon 
which  the  court  desires  the  assistance  of  a  further  argument  by 
counsel." 

Upon  this  point  written  arguments  were  submitted  and  were 
considered  by  all  the  judges. 

A.  L.  Saule,  for  defendant,  cited  Lowell  v.  Roake,  7  B.  &  C. 
404 ;  Symonds  v.  Page^  1  Cr.  &  J.  29  ;  Doe  v.  Hare,  2  Dowl.  P.  C. 
245  ;  Wrightup  v.  Chamberlain^  7  Scott,  598  ;  Pejiley  v.  WattSy  7 
M.  &  W.  601,  609  ;  Leffingwell  v.  Elliott,  10  Pick.  204  ;  Barnard  v. 
Poor,  21  id.  378,  381 ;  Reggio  v.  Braggiotti,  7  Cush.  166. 

ff.  M,  Stearns,  for  plaintiff,  cited  Aslin  v.  Parlcm,  2  Burr.  666; 
Lewis  V.  Peake,  7  Taunt.  153  ;  Pennell  v.  Woodburn,  7  C.  &  P.  117 ; 
Pow  V.  Davis,  1  B.  &  S.  220  ;  Smith  v.  Compton,  3  B.  &  Ad.  407 ; 
Xew  York  State  Marine  Ins.  Co,  v.  Protection  Ins.  Co,,  1  Story, 
458  ;  Clark  v.  Carrington,  7  Cranch,  308  ;  French  v.  Parish,  14  N". 
H.  496 ;  Levitzky  v.  Canning,  33  Cal.  299  ;  Marlatt  v.  Clary,  20 
Ark.  251 ;  Neto  Haven  £  Northampton  Co,  v.  Hay  den,  117  Mass.  433. 

Lord,  J.  The  remaining  question  in  this  case  is,  whether  the 
plaintiff  shall  recover  the  amount  paid  as  counsel  fees  in  the  suit 
against  the  town,  which,  it  is  agreed,  are  reasonable,  if  in  law  they 
are  to  be  allowed.  The  defendant  was  notified  by  the  town  of  the 
pendency  of  the  original  suit,  and  was  requested  to  defend  it^  \ 

which  he  declined  to  do. 
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The  difficulty  is  not  in  stating  the  rule  of  damages^  but  in 
ilotcrmining  ^rhether  in  the  particular  case  the  damages  claimed 
are  within  the  rule.  Natuml  and  necessary  consequences  are  sub- 
jects of  damages  ;  remote,  uncertain  and  contingent  consequences 
are  not.  Whether  counsel  fees  are  natural  and  necessary,  or 
remote  and  contingent,  in  the  particular  case,  we  think  may  be 
determined  upon  satisfactory  principles  ;  and,  as  a  general  rule, 
when  a  party  is  called  upon  to  defend  a  suit,  founded  upon  a 
wrong,  for  which  he  is  held  responsible  in  law  without  misfeasance 
on  his  part,  but  because  of  the  wrongful  act  of  another,  against 
whom  he  has  a  remedy  over,  counsel  fees  are  the  natural  and  rea- 
sonably necessary  consequence  of  the  wrongful  act  of  the  other,  if 
he  has  notified  the  otlier  to  appear  and  defend  the  suit  When, 
however,  the  claim  against  liim  is  upon  his  own  contract,  or  for 
his  own  misfeasance,  though  he  may  have  a  remedy  against  another 
and  the  damages  recoverable  may  bo  the  same  as  the  amount  of 
the  judgment  recovered  against  himself,  counsel  fees  paid  in 
defense  of  the  suit  against  himself  are  not  recoverable. 

The  decision  in  Reggio  v.  Braggiotti^  7  Cush.  16G,  is  adverse  to 
the  allowance  of  counsel  fees,  as  falling  within  the  latter  class.  In 
that  case  the  plaintiff  sold  to  Henshaw,  Ward  &  Go.  an  article 
with  a  warranty  that  it  wtts  known  in  commerce  as  opium ;  and 
Henshaw,  Ward  &  Co.  recovered  damages  against  the  plaintiff 
upon  his  warranty.  They,  having  made  the  warranty,  were  respon- 
sible for  damages  resulting  from  the  breach  of  their  own  contract. 
The  defendant  in  that  case  had  made  a  similar  warranty  to.  the 
plaintiffs,  and  although  they  were  liable  to  him  upon  that  war- 
i*anty»  it  was  held  that  they  were  not  liable  for  counsel  fees  paid  in 
defending  their  own  warranty.  Although  the  reasons  for  that 
decision,  which  are  very  briefly  given,  are  not  the  same  which  we 
now  assign  in  support  of  it,  the  decision  itself  is  sustained  by  the 
authorities. 

In  Baxendale  v.  London^  Chatham  £  Dover  Railway,  L.  R.,  10 
Ex.  35,  it  appeared  that  one  Harding  had  contracted  with  the 
plaintiff  to  convey  certain  valuable  pictures  from  London  to  Paris. 
The  jUaintiffi  by  another  contract,  agreed  with  the  defendant  for 
the  carriage  by  the  defendant  of  the  same  pictures  to  the  same 
destination.  The  pictures  were  damaged  in  the  transportation. 
Harding  brought  his  action  against  the  plaintiff  for  damage  to  the 
picttires  upon  the   contract  between   them  and  recovered.     The 
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plaintiff  then  brought  his  action  against  the  defendant  for  breach 
of  its  contract  with  him ;  and  the.  defendant  denied  its  liability, 
bat  being  held  liable,  the  question  arose  whether  counsel  fees 
which  the  plaintiff  had  expended  in  defense  of  Harding's  claim 
upon  him  should  be  added  as  damages  to  the  amount  recovered  by 
Harding ;  and  it  was  held  that  they  could  not  be. 

Jn  FisJier  y.  Val  de  Travers  Asphalts  Oo,y  1  0.  P.  D.  511,  the 
same  result  was  reached.     In  that  case  the  plaintiff  made  a  con- 
tract with  a  tmmway  company  to  construct  a  tramway  in  a  work- 
manlike manner  with  Val  de  Travers  asphalte  and  concrete,  and  to 
keep  the  same  in  good  order  for  twelve  months.    The  plaintiff  also 
contracted  with  the  defendant  to  construct  for  him  the  same  tram- 
way and  with  like  warranty.    The  plaintiff,  however,  did  not  make 
the  contract  with  the  defendant  to  construct  the  tramway  for  him- 
self, but  he  had  agreed  to  construct  it  for  the  Metropolitan  Tramway 
Company,  which  was  the  owner  of  the  tramway.    One  Hicks  sus- 
tained an  injury  by  reason  of  the  defective  condition  of  the  way,  and 
commenced  proceedings  against  the  Metropolitan  Tramway  Com- 
pany for  damages,  and  the  Metropolitan  Tramway  Company  notified 
the  plaintiff,  and  the  plaintiff  notified  the  defendant.  The  defendant 
declined  to  interfere.    The  plaintiff,  however,  took  upon  himself  the 
defease  of  the  suit  against  the  tramway  company,  and  adjusted  it ; 
and  the  settlement  was  found  to  be  a  reasonable  and  proper  one. 
In  his  action  against  the  defendant,  he  contended  that  his  counsel 
fees  incurred  in  the  previous  proceedings  should  be  added  to  the 
amount  paid  to  Hicks.    Brett  and  Lindley,  JJ.,  in  their  several 
opinions,  felt  themselves  bound  by  the  decision  in  Baxendate  v. 
Lmidon,   Chatham  £  Dover  Railway,  above  cit/Cd,  but  thought 
that,  if  they  were  not  precluded  by  that  decision,  they  should  have 
great  difficulty  in  refusing  to  allow  counsel  fees  in  addition  to  the 
amount,  paid  as  damages ;  but  Lord  Coleridge,  C.  J.,  while  hold- 
ing that  that  decision  was  conclusive,  was  not  prepared  to  say  that 
it  was  not  right  in  principle.    And  he  uses  this  very  suggestive 
language  :  "  The  tramway  company  contract  with  Fisher  ;  Fisher 
contracts  with  the  defendants,  and  the  claim  of  Hicks  arises  from 
negligence  of  the  latter.    Are  the  defendants  to  be  liable  to  three 
sets  of   costs,  bccanse  the  actions  may  have    been    reasonably 
defended  ?    If  they  are,  the  consequences  may  be  serious.    If  not, 
at  which  link  of  the  chain  are  the  costs  to  drop  out?  " 
Following  this  suggestion,  if,  in  the  case  of  Beggio  v.  Braggiottip 
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there  had  been  ten  Baccessiye  sales  instead  of  two,  and  each  with 
the  same  implied  warranty^  and  saccessive  suits  had  been  broaght 
by  the  ten  successive  purchasers,  each  against  his  warrantor,  would 
the  first  seller  be  liable  for  such  accumulation  of  counsel  fees  upon 
his  contract  of  warranty?  If  not,  in  the  pertinent  language  just 
quoted,  '^at  which  link  of  the  chain  are  the  costs  to  drop  oat?" 
In  each  of  these  cases  it  will  be  observed  that  the  counsel  fees  were 
paid  in  defending  a  suit  upon  the  party's  own  contract 

In  the  present  case  the  plaintiff  was  not  compelled  to  incur  the 
counsel  fees  by  reason  of  any  misfeasance  or  of  any  contract  of  its 
own,  but  was  made  immediately  liable  by  reason  of  the  wrong-doing 
of  the  defendant  There  seems,  therefore,  to  be  no  ground  in 
principle  by  which  it  sliould  be  precluded  from  recovering  as  a  part 
of  its  damages  the  expenses  reasonably  and  properly  incurred  in 
consequence  of  the  wrong-doing  of  the  defendant  Within  this 
rule  a  master,  who  is  immediately  responsible  for  the  wrongful 
acts  of  a  servant,  though  there  is  no  misfeasance  on  his  part, 
might  recover  against  such  servant,  not  only  the  amount  of  the 
judgment  recovered  against  him,  but  his  reasonable  expenses, 
including  counsel  fees,  if  notified  to  defend  the  suit.  It  may  be 
said  in  that  case,  as  in  this,  that  there  may  be  a  technical  misfeas- 
ance, or  rather  non-feasance,  in  not  guarding  more  carefully  the 
conduct  of  the  servant^  or  in  watching  for  obstructions  in  thf 
street;  but  no  negligence  is  necessary  to  be  proved  in  either  case  ai 
matter  of  fact;  the  party  is  directly  liable  because  of  the  wrong  o 
another,  whatever  diligence  he  may  have  himself  exercised.  L 
does  not,  however,  apply  to  cases  where  one  is  defending  his  own 
wrong  or  his  own  contract,  although  another  may  be  responsibln 
to  him. 

In  Lowell  v.  Boston  £  Lowell  Railroad,  23  Pick.  24,  the  ques- 
tion was  raised  whether  the  defendant  .was  liable  over  to  the 
plaintiff  for  damages  wliich  had  been  recovered  a^A'r^^t  the  plain- 
tiff by  reason  of  a  defective  highway,  which  dc/'i-c*"  wp>  caused  by 
the  defendant  That  is  the  leading  case  in  xK^9  Oommonwealth, 
in  which  it  is  settled  that  the  municipal  eo:|»ofation,  which  is 
bound  by  law  to  keep  its  roads  safe  and  convenient,  is  not  in  pari 
delicto  with  the  party  by  whose  direct  act  the  defect  exists.  That 
decision  is  based  upon  the  principle  that  the  keeping  of  roads 
safe  and  convenient  is  a  corporate  obligation  imposed  by  law;  and 
although  it  does  not  in  words  declare  that  it  is  immaterial  whether 
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there  was  negligence  in  fact,  the  existence  of  the  defect  during  the 
statute  time  is  recognized  as  of  itself  conclusively  establishing  the 
legd  liability  of  the  municipality.    In  that  case  the  question  was 
directly  raised  whether  the  costs  of  suit/including  the  reasonable 
counsel  fees,  were  recoverable.    In  the  discussion  by  Mr.  Justice 
Wilde,  who  delivered    the   opinion,   no  distinction  was    made 
between  taxable  costs  and  reasonable  counsel  fees.     It  was  decided 
that  neither  taxable  costs  nor  counsel  fees  could  be  recovered. 
We  think,  however,  that  the  whole  course  of  reasoning  is  in  con- 
formity with  the  views  which  wo  adopt.     At  the  time  the  cause  of 
action  accrued  (1832),  and  when  the  judgment  was  entered  (1839), 
if  damages  were  recovered  for  injury  sustained  because  of  a  defect 
in  a  way,  which  had  existed  for  the  space  of  twenty-four  hours, 
and  after  the  town  had  had  reasonable  notice  of  the  defect,  it  was 
the  duty  of  the  court  to  enter  judgment  against  the  defendant  for 
double  the  amount  of  the  sum  returned  as  damages  by  the  jury. 
Stat  1786,  ch.  81,  §  7;  Rev.  Stats.,  ch.  25,  g  22.  The  court  says  in  the 
opinion:  **  Tlie  ground  of  defense  taken  by  the  town  in  the  former 
action  is  well  remembered,  although  it  does  not  appear  in  the  pres- 
ent report."    That  defense  is  thus  stated:  *'  The  ground  of  defense 
in  that  action  on  the  part  of  the  town  was,  that  they  had  no  suffi- 
cient notice  of  the  defect  in  the  road,  and  that  the  remedy  for  the 
injured  party  was  against  the  present  defendants.    The  suit,  there- 
fore, was  not  defended  at  the  request  of  the  defendants  or  for  their 
benefit;  at  least,  no  such  request  has  been  proved."    And  the  court 
adds:  ''If  the  claim  of  the  injured  parties  had  been  made  on  the 
defendants,  or  if  they  had  had  notice  that  the  town  defended  the 
suit  against  them  in  behalf  of  the  defendants,  they  might  have 
compromised  the  claim."    The  exact  point  of  the  decision  in  this 
respect  was   that  the  town   was   defending,  to  a  great  extent, 
against  its  own  obligation,  for  which  the  defendants  were  not  respon- 
sible either  to  them  or  to  the  injured  party.    It  was  the  special 
particular  legal  obligation  of   the  defendants   themselves,   which 
they  defended  against,  and  not  simply  the  act  of  the  defendants. 
The  language  of  the  court  immediately  preceding  the  question  of 
liability  for  costs  is:  ''They  are  not,  however,  entitled  to  a  full 
indemnity,  but  only  to  the  extent  of  single   damages.     To   this 
extent  only  were  the  defendants  liable  to  the  parties  injured,  and, 
so  far  as  the  plaintiffs  have  been  held  beyond   that  extent,    they 
have  snfferecl  from  their  own  neglect,  and  whether  it  was  actual  oi 
Vol.  XXIII.  —  38 
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constructive  is  immaterial.  The  damages  were  doubled  by  reason 
of  tlie  neglect  of  the  town;  and  although  there  was,  in  fact,  no 
actual  negligence,  yet  constructive  negligence  was  sufficient  to 
maintain  the  action  against  them;  and  they  must  be  i*espon8ible 
for  the  increased  amount  of  damages,  and  cannot  throw  the  bur- 
den on  the  defendants." 

Throughout  the  whole  reasoning  of  that  case,  we  think  the 
principle  which  we  adopt,  though  not  stated  in  terms,  is  clearly 
recognized.  It  is  simply  this:  If  a  party  is  obliged  to  defend 
-against  the  act  of  another,  against  whom  he  has  a  remedy  over, 
and  defends  solely  and  exclusively  the  act  of  such  other  party, 
and  is  compelled  to  defend  no  misfeasance  of  his  own,  he  may 
notify  such  party  of  the  pendency  of  the  suit,  and  may  call 
npon  him  to  defend  it;  if  he  fails  to  defend,  then  if  liable  over, 
he  is  liable  not  only  for  the  amount  of  damages  recovered,  bat  for 
all  reasonable  and  necessary  expenses  incurred  in  such  defense. 
And  this  rule,  while  consistent  with  legal  principles,  is  sanctioned 
by  the  highest  equitable  considerations.  If  the  party  ultimately 
liable  for  his  exclusive  wrong-doing  has  notice  that  an  intermediate 
party  is  sued  for  the  wrong  done  by  him,  it  is  right,  legally  and 
equitably,  that  he  take  upon  himself  at  once  the  defense  of  his 
own  act,  thereby  settling  the  whole  matter  in  a  single  suit;  if  he 
requires  the  intermediate  party  to  defend,  there  is  no  rule  of  law 
or  of  morals  which  would  relieve  him  from  the  consequences  of  his 
additional  neglect  of  duty.  Upon  the  whole,  therefore,  wo  are 
entirely  satisfied  that  the  exceptions  must  be  overruled  and  judg- 
ment entered  for  the  plaintiff  for  the  larger  sum,  which  includes 
what,  it  is  agreed,  are  reasonable  counsel  fees. 

Exertions  overruled. 
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(VSZ  Mass.  166.) 
JudgfMfU  of  another  State  —  WJien  not  eanclueive  —  Divorce — Emdenee, 

When  a  husband  goes  into  another  State,  without  acquiring  a  domicile  there, 
for  the  purpose  of  obtaining,  and  does  fraudulently  obtain,  a  divorce  for  a 
caase  which  occurred  in,  but  which  was  not  a  cause  of  divorce  by  the  law  of 
this  State,  a  court  of  that  State  has  no  jurisdiction,  and  its  decree  granting 
the  divorce  is  entitled  to  no  faith  and  credit  in  this  Commonwealth  as  a 
judicial  proceeding,  even  if  the  decree  recites  facts  sufficient  to  give  it 
joriidiction  ;  bat  this  court,  the  husband  still  retaining  his  legal  domicile 
in  this  Commonwealth,  has  jurisdiction  of  a  subsequent  libel  of  his  wife, 
ftlthoogh  since  their  separation  she  has  resided  in  another  State.* 

Where  a  wife  dismisses  a  libel  for  divorce,  and  agrees  to  condone  the  hus* 
hand's  previous  offenses  and  to  live  with  him  again,  if  he  will  not  commit 
farther  acts  of  adultery,  and  he  does  afterward  commit  adultery,  such 
diBmissal,  agreement  and  condonation  will  not  bar  the  wife  from  suing  for 
a  divorce  for  either  his  earlier  or  later  acts  of  adultery. 

A  voting  list  of  a  town,  without  evidence  that  a  person's  name  was  placed 
thereupon  at  his  request,  and  a  tax  list  with  a  memorandum  of  '*  paid " 
•gainst  his  name,  are  inadmissible  in  his  favor  to  show  that  his  domicile 
was  in  that  town. 

LIBEL  for  divorce,  filed  May  9,  1874,  for  the  cause  of  adultery. 
The  case  was  held  by  Wells,  J.,  and,  after  his  death,  by  con- 
sent of  parties  were  reported  by  Morton,  J.,  in  substance  as  fol- 
lows, for  the  consideration  of  the  full  court,  the  parties  agreeing 
that  the  report  was  correct: 

The  libellee  put  in  evidence  tending  to  show  that  in  May,  1872, 
the  libelant  left  his  house,  and  went  to  her  father's  in  the  State  of 
^ew  York,  and  remained  absent  until  the  latter  part  of  Novem- 
Win  the  same  year,  and  that  he  paid  her  board  at  her  father's; 
that  she  did  not  allege,  as  a  cause  of  going  to  her  father's,  any  acts 
of  adultery;  that  she  returned  to  his  house  in  West  Boxbury  in 
this  Commonwealth  in  the  latter  part  of  November,  and  lived  with 

♦See  Proeaer  v.  Warner,  10  Am.  Rep.  132;  ^fcCauley  v.  Hargrove^  15  id.  000: 
Kinnierr,  Kinnier^  6  id.  132;  Marx  v.  Fore.  U  id.  4.S2,  and  note;  Hoffman  v. 
Boffmau,  7  id.  299;  People  v.  DaweU,  12  iil.  280;  Adaine  v.  Adams,  id.  18i;  Mo- 
laarm  ▼.  Kepler,  8  id.  501 ;  Drinkley  v.  BHukley,  10  id.  460. 
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him  until  the  25th  of  the  following  Janaary,  when  she  left  his 
house,  as  she  contended,  because  she  was  informed  of  the  acts  of 
adultery  relied  upon  in  a  libel  for  divorce  which  she  filed  against 
him  on  the  25th  of  the  same  January  in  this  court  in  the  county 
of  Norfolk ;  and  that  for  some  three  weeks  before  she  left  the  house 
she  had  refused  to  cohabit  with  him. 

It  appeared  that  the  husband  followed  her  to  her  father's  house 
in  New  York,  where  she  has  ever  since  resided  ;  and  that  a  settle- 
ment of  their  family  troubles  was  made  there,  by  which  the 
parties  agreed  that  he  should  settle  upon  her  ten  thousand  dollars, 
secured  by  a  mortgage  to  her  father,  for  the  support  of  herself  and 
ohild,  and  to  go  to  the  child  in  case  of  her  death  ;  and  that  the 
wife  agreed  to  return  and  live  with  her  husband  again  as  his  wife, 
provided  he  would  not  commit  further  acts  of  adultery,  and  tc 
destroy  all  papers  containing  evidence  of  any  acts  of  adultery  there- 
tofore committed  by  him;  and  that,  incase  they  could  not  har- 
moniously live  together,  either  party  might  procure  a  divorce  from 
the  other,  upon  any  other  grounds  than  adultery;  and  that  it  was 
further  agreed,  as  a  part  of  this  settlement,  that  the  libel  then  pend- 
ing, which  had  been  served  upon  the  husband  and  entered  in  court, 
be  dismissed. 

The  wife  testified  that,  soon  after  this  agreement  was  made,  she 
received  a  note  from  a  certain  person,  stating  that  her  husband, 
since  the  agreement,  had  had  adulterous  connection  with  the  woman, 
whom  the  wife  described  as  his  mistress,  with  whom  his  previous 
acts  of  adultery  had  been  alleged;  and  that  thereupon  she  informed 
the  husband  that  she  would  not  return  to  his  house,  or  live  with 
him  any  further.  But  there  was  no  evidence  that,  at  the  time  his 
wife  so  wrote  him,  the  husband  had  committed  any  new  act  of 
adultery. 

The  husband  then  put  in  evidence  a  copy  of  a  record  of  a  divorce 
from  the  bonds  of  jnatrimony,  granted  to  him  by  the  Supreme 
Judicial  Court  of  Maine,  on  October  10,  1874,  upon  the  ground  of 
his  wife's  desertion  for  tlie  space  of  one  year,  in  which  he  was 
described  as  of  Vinalhaveu,  in  the  county  of  Knox,  in  that  State. 
It  appeared  that  the  wife  was  never  a  resident  of  Maine,  and  did 
not  appear  to  contest  the  libel,  and,  in  fact,  had  no  notice  of  the 
pendency  of  the  proceedings  there,  and  that  the  notice  was  by  pab- 
lication  only. 

Upon  the  evidence,  the  judge  found  that  the  husband  went  to 
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the  State  of  Maine  to  obtain  a  divorce  for  the  cause  set  forth  in  his 
libel;  that  that  cause^  so  far  as  it  occurred  at  all,  occurred  in  this 
Commonwealth;  that  the  wife's  desertion  was  justified  by  his  pre- 
Tions  adultery,  and  that,  therefore,  there  was  not  a  legal  cause  for 
divorce^  according  to  the  laws  of  that  State;  and  that,  if  it  was 
competent  to  prove  the  same  against  the  record  of  the  judgment 
in  Maine,  the  husband  never  acquired  any  fixed  or  permanent  resi- 
dence in  Maine,  and  did  not  remove  to  that  State  for  anv  other 
purpose  than  to  obtain  the  divorce,  and  that  the  same  was  obtained 
fraudulently. 

To  show  such  change  of  residence,  the  husband  offered  in  evi- 
dence the  voting  list  of  the  town  of  Vinalhaven  for  the  year  1873, 
certified  by  the  selectmen  of  that  town  for  that  year,  and  bearing 
the  name  of  C.  H.  Sewall;  also  the  tax  list  of  that  town,  with 
the  warrant  committing  the  same  to  the  collector,  signed  by  the 
assessors  of  the  town,  for  the  year  1873,  and  which  bore  the  name 
C.  H.  Sewall,  with  the  amount  of  a  tax  against  the  same,  and  the 
entry  "  paid."  The  husband  was  not  called  to  testify.  The  judge 
rejected  the  two  lists  as  evidence,  and  the  husband  excepted. 

The  husband  contended:  1st.  That  the  record  was  conclusive 
upon  the  question  of  residence  and  jurisdiction  of  the  court  in 
Maine.  2d.  That  the  provision  of  the  Gen.  Stats.,  ch.  107,  §  54, 
that  the  judgment  of  another  State  should  ^^  be  of  no  force  or  effect 
in  this  State,"  was  a  violation  of  the  Constitution  of  the  United 
States,  and  void.  3d.  That  the  husband,  having  chosen,  for  any 
cause,  to  make  Maine  his  place  of  residence,  which  he  had  a  right 
to  do  and  the  wife  having  left  her  husband's  house  and  gone  to 
reside  with  her  father  at  the  time  of  filing  this  libel,  this  court 
had  no  jurisdiction  in  the  case,  it  being  between  parties  not  resid- 
ing  in  this  State.  4th.  That  the  dismissal  of  the  previous  libel 
was  conclusive  against  the  libelant  upon  all  the  adulteries  set  forth 
therein,  whether  she  had  condoned  them  or  not.  Upon  this  latter 
pointy  it  appeared  to  be  proved,  and  the  judge  so  found,  that  the 
husband,  subsequently  to  the  dismissal  of  the  previous  libel,  com- 
mitted adultery  in  the  State  of  Maine  with  the  woman  with  whom 
he  was  alleged  to  have  committed  the  previous  acts  of  adultery. 
And,  if  competent  to  be  proved  in  this  case,  the  judge  also  found 
that  the  acts  of  adultery  previously  alleged  in  the  first  libel  had 
been  oommitted.    It  was  stated  at  the  hearing,  and  not  denied. 
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that  the  husband  had,  subsequently  to  the  divorce  in  Maine,  mar- 
ried another  woman. 

A  decree  of  divorce  was  to  be  entered,  unless  the  full  court  should 
be  of  opinion  that,  upon  the  evidence  and  allegations  of  the  Iins- 
band,  this  libel  could  nob  be  maintained  ;  or  a  new  trial  was  to  be 
granted,  if  any  evidence  as  to  the  invalidity  of  the  divorce  in  Maine 
had  been  improperly  received,  or  any  evidence  improperly  rejected. 

B.  F.  Butler y  for  libellee.  1.  The  record  of  the  divorce  in  Maine 
was  conclusive  upon  the  questions  of  the  residence  of  the  husband 
in  Maine,  and  the  jurisdiction  of  the  court  in  Maine  ;  and  ihe 
divorce  in  Maine  is  good  and  effectual  in  all  other  States,  until 
reversed  or  annulled  in  Maine,  and  full  faith  and  credit  should  be 
given  to  it  by  this  court.  ChrUitnas  v.  Russell,  5  Wall.  290,  302  : 
Cheever  v.  Wilson,  9  id.  108,  123  ;  Mills  v.  Duryee,  7  Crancli,  481; 
Hampton  v.  M'Con7iel,  3  Wheat.  234;  M'Elmoyle  v.  Cohen,  J3 
Pet.  312,  324  ;  Barber  v.  Barber,  21  How.  582,  591  ;  Bissell  v. 
Briggs,  9  Mass.  4n2  ;  Hood  v.  Hood,  110  id.  463  ;  Faber  v.  Hovey,  lit 
id.  107  ;  S.C.,  19  Am.  Rep.  398.  The  record  is  evidence  of  the  juris- 
diction of  the  court  of  Maine,  as  much  as  of  any  other  matter  in- 
cluded in  the  judgment  or  decree.  The  libellee  must  have  been  a 
resident  in  Maine  in  order  for  the  court  of  that  State  to  have  juris- 
diction. The  report  finds  that  the  libellee  went  to  Maine  to  get  a 
divorce.  If  he  did,  his  act  was  to  get  a  residence  in  order  that  the 
court  should  have  jurisdiction  over  him  ;  and  the  more  forcibly  the 
libelant  claims  he  went  to  Maine  to  get  a  divorce,  the  stronger  it 
must  appear  that  he  did  what  was  needful  to  get  a  residence,  in 
order  to  get  a  divorce.  If  the  court  in  Maine  had  jurisdiction,  the 
decree  or  record  of  divorce  is  conclusive  upon  the  court  here.  Const. 
U.  S.,  art.  4,  §  1 ;  U.  S.  Rev.  Stats.,  §  905. 

2.  Section  54  of  chapter  107  of  the  Gen.  Stats,  is  in  violation  of 
the  Constitution  of  the  United  States,  and  is  unconstitutional  and 
void.  It  attempts  to  limit  the  courts  of  other  States,  and  to  pro- 
vide what  shall  bo  the  effect  and  force  of  judgments  of  other  States 
than  Massachusetts  on  the  subject  of  divorce.  If  it  can  limit 
courts  of  other  States  in  the  matter  of  divorces,  why  not  in  all 
other  matters  and  suits  ;  and  if  so,  how  is  **  full  faith  and  credit*' 
to  be  given  to  the  judicial  proceedings  of  other  States  ? 

3.  If  the  libellee  changed  his  pbico  of  residence  from  Massachu- 
setts to  Maine  for  any  cause,  his  wife  before  that  time  having 
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deserted  him  and  gone  to  New  York  to  reside,  and  at  the  time  of 
the  filing  of  this  libel  residing  in  New  York,  then  this  court  had 
not  jurisdiction  of  this  libel,  nor  of  the  parties.  It  is  of  no  conse- 
qnence  that  his  cause  of  leaving  was  to  obtain  a  divorce  in  Maine  ; 
that  does  not  vitiate  his  change  of  residence,  even  if  the  divorce 
is  of  no  effect.  The  report  also  finds  that  the  libelant  has  resided 
in  New  York  ever  since  January,  1873  ;  so  that,  when  the  present 
libel  was  filed,  neither  party  "lived"  in  the  county  of  Suffolk,  as. 
required  by  the  statute.     Gen.  Stats.,  ch.  107,  §§  13,  14. 

4.  All  matters  included  in  the  libel  filed  January  25,  1873,  were,, 
by  the  dismissal  of  that  libel  and  the  agreement  then  made,  con- 
closively  settled   against  the  libelant.       The  agreement   of    the 
libelant,  that  a  divorce  should  be  had  on  any  ground  but  adultery, 
precludes  her  up  to  that  date. 

5.  The  voting  list  and  tax  list,  being  the  original  lists,  ought  to 
have  been  admitted.  They  were  evidence  tending  to  show  resi- 
dence of  the  husband  in  Maine. 

A  M,  Morse,  Jr,,  for  libelant. 

Gray,  C.  J.  **  Every  State  has  an  undoubted  right  to  deter* 
mine  the  status,  or  domestic  and  social  condition,  of  the  persona 
domiciled  within  its  territory ;  except  in  so  far  as  the  powers  of 
the  States  in  this  respect  are  restrained,  or  duties  and  obligationa 
imposed  upon  them,  by  the  Constitution  of  the  United  States." 
Strader  v.  Graluim,  10  How.  82,  93.  No  control  over  the  subject 
of  marriage  and  divorce  has  been  conferred  by  the  Constitution 
upon  the  National  government,  but  each  State  restrains  the  power 
to  regulate  the  grounds  of  divorce,  and  the  jurisdiction  to  grant 
divorces,  between  those  having  their  domicile  within  its  territory. 
Hopkins  v.  Hopkins,  3  Mass.  158. 

When  a  x)er8on  domiciled  in  this  State  goes,  in  evasion  and  fraud 
of  the  law  of  his  domicile,  into  another  State,  in  order  to  obtain  a 
divorce  there,  for  a  cause  which  had  occurred  here  while  the  par- 
ties resided  here,  or  for  a  cause  which  would  not  authorize  a  divorce 
by  our  law,  it  is  within  the  power  of  the  State,  by  its  courts  or  ita 
legislature,  to  declare  or  enact  that  a  divorce,  so  obtained  before 
acquiring  a  domicile  in  the  other  State,  is  or  shall  be  of  no  force  or  A 

effect  in  this  State.     This  application  of  the  general  principle  has.  ■ 

been  long  recognized  by  this  court,  and  has  been  repeatedly  nflRrnied 
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by  statute.  Hanover  v.  Turner,  14  Mass.  227;  Rev.  Stats.,  ch.  76, 
§  39;  Clark  v.  Clark,  8  Cusli.  385, 387  ;  Lyon  v.  Lyon,  2  Gray,  367; 
Chase  v.  Chase,  G  id.  157;  Smith  v.  Smith,  13  id.  209:  Gen.  Stats  ch. 
107,  §  54;  Ditson  v.  Ditson,  4  R.  I.  87,  03. 

'  The  only  clause  of  the  Constitution  of  the  United  States,  which 
has  been  supposed  to  affect  this  case,  is  that  by  whicli  **  fall  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  State."  That  clause  indeed 
prevents  the  judgment  of  a  court  of  another  State,  having  juris- 
diction of  the  cause  and  of  tlie  parties,  from  being  impeached  for 
fraud,  or  on  any  other  ground.  Christmas  v.  Russell,  5  Wall.  290; 
Maxwell  v.  Stewart,  22  id.  77.  But  when,  for  any  reason,  the 
court  has  no  jurisdiction,  its  judgment  is  void,  and  the  recital,  in 
its  record,  of  the  facts  necessary  to  give  jurisdiction  is  not  concla- 
«ive.  Hiofnpson  v.  Whitman,  18  Wall.  457;  Knowles  v.  Gas  Light 
<&  Coke  Co.,  19  id.  58;  Carleton  v.  Bickford,  13  Gray,  591;  Folgw 
V.  Columbian  Ins.  Co.,  99  Mass.  267,  273. 

It  is  competent,  therefore,  to  show  that  a  decree  of  divorce, 
granted  by  a  court  of  another  State,  although  appearing  on  its  face 
to  be  valid,  is  in  fact  void,  because  the  libelant  fraudulently,  and 
in  evasion  of  the  law  of  his  own  domicile,  procured  that  court  to 
exercise  jurisdiction  over  the  case.  Shannon  v.  Sliannon,  4  Allen, 
134;  Leithv.Leith,  39  N.H.  20;  Hoffman  v.  Hoffman,  46  N.  T.30; 
«.  c.,7  Am.  Rep.  299  ;  People  \.  Dawell,  25  Mich.  247  ;  s.  c,  12  Am. 
Rep.  260.  In  those  cases,  cited  for  the  husband,  in  which  a  divorce 
obtained  in  another  State  was  held  valid,  the  libelant  appeared  to 
have  been  domiciled  in  that  State,  and  no  question  of  fraudn- 
Ion tly  procuring  jurisdiction  arose.  Clieever  v.  Wilson,  9  Wall.  108  ; 
Hoodv.  Hood,  110  Mass.  463;  Bnrlen  v.  Shamwn,  115  id.  438. 

In  the  case  at  bar,  the  presiding  judge  found  that  the  husband 
never  acquired  a  domicile  in  the  State  of  Maine,  but  went  into  that 
State  solely  for  the  purpose  of  obtaining,  and  did  frandnlentlj 
obtain,  a  divorce  there,  for  a  cause  which  occurred  in  Massachu- 
setts,  and  which  was  not  a  cause  of  divorce  by  our  law.  Upon 
these  facts,  the  court  in  Maine  clearly  had  no  jurisdiction,  and 
the  divorce  there  obtained  is  of  no  force  or  effect  in  this  State. 

The  husband  still  redlining  his  legal  domicile  in  this  Common- 
wealth, this  court  hjis  jurisdiction  of  the  present  libel  of  the  wife, 
although  since  their  separation  she  has  resided  in  another  Stiite. 
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Gen.  State.,  ch.  107,  §§  13, 14;  Qreen  v.  OreeUy  11  Pick.  410;  Bur- 
Imi, Shannon,  115  Mass.  447;  Masten  v.  Hasten^  15  N.  H.  159. 

The  dismissal  of  th6  wife's  former  libel  appears  by  the  report  to 
have  been  parsuant  to  an  agreement  of  the  parties,  by  which  she 
condoned  the  husband's  previous  offenses  and  agreed  to  live  with 
him  again,  provided  he  would  not  commit  further  acts  of  adultery; 
and  is,  therefore,  no  proof  that  he  had  committed  adultery  as 
charged  in  that  libel.  It  being  found  as  a  fact  that  he  did  after- 
ward commit  adultery,  such  dismissal,  ageement  and  condonation 
did  not  bar  the  wife  from  suing  for  a  divorqe  for  cither  his  earlier 
or  his  later  acts  of  adultery.  Newsome  v.  Newsome,  L.  R.,  2  P.  & 
D.  306;  Rotvley  y.  Rowley y  L.  R.,  1  H.  L.,  §§  63,  65,  68;  Bobbins 
T.  RoNnns,  100  Mass.  150,  and  cases  there  cited. 

The  voting  list  and  tax  list  were  rightly  excluded.  They  were 
not  ancient  documents,  but  related  to  facts  within  the  memory  of 
hVing  witnesses.  They  did  not  prove  any  act  or  declaration  of  the 
hnsband.  The  placing  of  his  name  on  the  voting  list,  without 
eyidence  that  it  was  placed  there  at  his  request,  would  be  no  evidence 
that  his  domicile  was  in  the  town.  Fisk  v.  Chester ,  8  Gray,  506. 
The  tax  list  was  not  competent  evidence,  by  reason  of  its  having 
been  made  by  public  officers,  for  any  purpose  except  the  assessment 
and  collection  of  the  tax.  Mead  y.Baxboro^igh,  11  Oush.  362;  Com- 
fnonwealih  v.  Heffron,  102  Mass.  148,  The  memorandum  thereon, 
**paid,"  might  be  evidence  as  against  the  town.  Lawrence  v.  ITim^ 
M»  1  Mete  524,  527.  But  it  was  no  evidence,  in  the  husband's 
hjQT,  that  he  was  the  person  who  paid  the  tax. 

Decree  for  the  libelant. 


JOBDAN  V.    DOBBIirS. 

(12S  Mass.  108.) 

Onarantp  of  payment — Revoeation  by  death. 

&  gnamnty  of  the  payment  for  goods  to  be  sold  to  another,  not  founded  nxKm 
any  present  consideration  passing  to  the  guarantor,  and  providing  that  it 
•hoald  continue  until  written  notice  should  be  given  of  its  termination,  ia 
levoked  by  the  death  of  the  guarantor. 

Vol.  ZXni.  —  89 
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ACTION  upon  a  contract  whereby  William  Dobbins,  the  defend- 
ant's intestate,  ''for  valne  received"  guaranteed  ''the  prompt 
payment  by  George  E.  Moore  to  Jordan,  Marsh  &  Co.,  at  maturity, 
of  all  sums  of  money  and  debts  which  he  may  hereafter  owe  Jordan, 
Marsh  &  Co.,  for  merchandise,  which  they  may  from  time  to  time 
sell  to  him.''  The  contract  was  expressed  also  to  be  a  "continu- 
ing guaranty,"  and  to  be  good  "  until  written  notice  shall  have 
been  given,"  etc. 

The  plaintiffs  were  Jordan,  Marsh  &  Co. ,  who,  relying  upon  the 
above  guaranty,  had  sold  and  delivered  goods  to  said  Moore,  and 
now  brought  action  for  their  value.  The  goods  were  so  sold  and 
delivered  between  January  16  and  May  28,  1874.  The  said  Dob- 
bins died  in  August,  1873.  The  plaintiffs  had  no  notice  of  his 
death  until  after  the  last  of  the  goods  mentioned  in  the  account 
had  been  sold  to  Moore. 

If  upon  these  facts  the  defendant  was  liable,  judgment  was  to 
be  entered  for  the  plaintiffs  for  the  amount  claimed;  otherwise, 
judgment  for  the  defendant. 

M.  Storey^  for  plaintiffs. 

D.  3,  Richardson  <6  O.F,  Richardsany  for  defendant. 

MoBTON,  J.  An  agreement  to  guarantee  the  payment  by  another 
of  goods  to  be  sold  in  the  future,  not  founded  upon  any  present 
consideration  passing  to  the  guarantor,  is  a  contract  of  a  peculiar 
character.  Until  it  is  acted  upon,  it  imposes  no  obligation  and 
creates  no  liability  of  the  guarantor.  After  it  is  acted  upon,  the 
sale  of  the  goods  upon  the  credit  of  the  guaranty  is  the  only  con- 
sideration for  the  conditional  promise  of  the  guarantor  to  pay  for 
them. 

The  agreement  which  the  guarantor  makes  with  the  person  receiv- 
ing the  guaran  ty  is  not  that  I  now  become  liable  to  you  for  any  thing, 
but  that  if  you  sell  goods  to  a  third  person,  I  will  then  becfome 
liable  to  pay  for  them  if  such  third  person  does  not  It  is  of  the 
nature  of  an  authority  to  sell  goods  upon  the  credit  of  a  guarantor, 
rather  than  of  a  contract  which  cannot  be  rescinded  except  by 
mutual  consent.  Thus,  such  a  guaranty  is  revocable  by  the  guar- 
antor at  any  time  before  it  is  acted  upon. 

In  Offord  v.  Davies,  12  C.  B.  (N.  S. )  748,  the  guaranty  was  of 
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the  due  payment  for  the  space  of  twelve  months  of  bills  to  be  dis- 
ooanted^  and  the  court  held  that  the  guarantor  might  revoke  it  at 
any  time  within  the  twelve  months,  and  that  the  plaintiff  could 
not  recover  for  bills  discounted  after  such  revocation.  The  ground 
of  the  decision  was  that  the  defendant's  promise  by  itself  created 
no  obligation,  but  was  in  the  nature  of  a  proposal  which  might  be 
revoked  at  any  time  before  it  was  acted  on. 

Sach  being  the  nature  of  a  guaranty,  we  are  of  opinion  that  the 
death  of  the  guarantor  operates  as  a  revocation  of  it,  and  that  the 
person  holding  it  cannot  recover  against  his  executor  or  adminis- 
trator for  goods  sold  after  the  death.  Death  terminates  the  power 
of  the  deceased  to  act,  and  revokes  any  authority  or  license  he  may 
have  given,  if  it  has  not  been  executed  or  acted  upon.  His  estate 
is  held  upon  any  contract  upon  which  a  liability  exists  at  the  time 
of  his  death,  although  it  may  depend  upon  future  contingencies. 
But  it  is  not  held  for  a  liability  which  is  created  after  his  death, 
by  the  exercise  of  a  power  or  authority  which  he  might  at  any  time 
revoke. 

Applying  these  principles  to  the  case  at  bar,  it  follows  that  the 
defendant  is  entitled  to  judgment.  The  guaranty  is  carefully 
drawn,  but  it  is  in  its  nature  nothing  more  than  a  simple  guaranty 
for  a  proposed  sale  of  goods.  The  provision,  that  it  shall  continue 
until  written  notice  is  given  by  the  guarantor  that  it  shall  not 
apply  to  futui-e  purchases,  affects  the  mode  in  which  the  guarantor 
might  exercise  his  right  to  revoke  it,  but  it  cannot  prevent  its  revo- 
cation by  his  death.  *  The  fact  that  the  instrument  is  under  seal 
eauDot  change  its  nature  or  construction.  No  liability  existed  under 
it  against  the  guarantor  at  the  time  of  his  death,  but  the  goods  for 
which  the  plaintiffs  seek  to  recover  were  all  sold  afterward. 

We  are  not  impressed  by  the  plaintiffs'  argument  that  it  is 
inequitable  to  throw  the  loss  upon  them.  It  is  no  hardship  to 
require  traders,  whose  business  it  is  to  deal  in  goods,  to  exercise 
diligence  so  far  as  to  ascertain  whether  a  person  upon  whose  credit 
they  are  selling  is  living. 

The  decision  in  Bradbury  v.  Morgan,  1  H.  &  C.  249,  upon  which 
the  plaintiffs  rely,  was  rested  upon  reasoning  which  appears  to  us 
to  be  unsatisfactory  and  inconsistent  with  the  opinion  of  the  same 
court  a  year  before,  in  Westhead  v.  Sproson,  6  H.  &  N.  728,  and 
with  the  decision  in  Offord  v.  Davies,  ubi  supra,  at  the  argument 
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(f  which  Bradbury  v.  Morgan  was  cited;  and  it  has  uot  since  been 
ireated  as  settling  the  law  of  England.  Harris  v.  Fawceti,  L.  R, 
15  Eq.  311,  and  L.  B.,  8  Ch.  866.  The  reasons  of  the  similar  decis- 
ion in  Bank  of  South  Carolina  v.  Knotts,  10  Rich.  543,  are  open 
to  the  same  objections. 

Judgment  for  the  defendant. 


POWLB  V.    SpRIKGPIBLD   INSURANCE   COMPANY. 

(J2S  Mass.  191.) 
Fire  inmirance  —  Description  of  interest  —  FcUse  noearing  in  proof  of  lo§§, 

A  policy  of  insurance  on  a  building  was  conditioned  to  be  void  unless  "  the 
interest  of  the  assured,  whether  as  owner,  lessee,  or  otherwise  in  the  prop* 
erty,  shall  be  truly  stated  in  the  policy/'  and  also  for  false  swearing  in  the 
proof  of  loss.  The  building  was  built  by  the  assured  upon  land  leaaed  by 
them  for  a  term  of  years  and  under  a  provision  that  at  the  expiration  of 
their  lease,  the  building  should  be  delivered  up  to  the  lessor.  The  policy 
described  the  building  as"  their  two-story  brick  building  situated  on  leased 
land/'  and  in  the  proof  of  loss  which  was  sworn  to,  they  stated  tbiat  the 
building  belonged  to  them  and  that  no  one  else  had  any  interest  in  it,  Held^ 
that  the  policy  was  not  avoided  either  for  insufficient  description  of  interest 
or  for  false  swearing  in  the  proof  of  loss. 

ACTION  on  a  policy  of  insurance  issued  by  defendants  to  plain* 
tiffs  on  "their  two  stoiy  brick  and  graveled-roof  building, 
occupied,  etc.,  situated  on  leased  land." 
The  opinion  states  the  case. 

If  on  the  facts  the  plaintiffs  were  entitled  to  recover,  judgment 
was  to  be  rendered  for  them  accordingly;  otherwise  for  the  de- 
fendant. 

This  case  was  argued  in  March,  1875,  and  reargued  in  NoTcmber, 
1876. 

B,  F.   Thomas,  for  plaintiffs. 
A.  L.  Soule,  for  defendants, 

Endicott,  J.  The  defendants  were  sub-lessees  of  the  land  on 
which  the  buiUlincr  insured  stood,  and  their  lease,  which  was  for 
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ten  years  and  eight  months,  expired  on  March  1,  1873.  Daring 
the  term,  and  before  obtaining  this  policy,  they  had  removed  a 
building  standing  on  the  premises,  and  on  its  site  had  erected  the 
present  bnilding.  This  they  had  a  right  to  do  under  the  lease, 
which  provided  that  at  its  expiration  they  should  quit  and  deliver 
up  the  premises,  with  such  buildings  and  additions  as  they  had 
erected  thereon.  No  question  is  made  by  the  plaintiffs,  that  the 
building  thus  erected,  and  insured  by  this  policy,  attached  to  the 
land,  became  part  of  the  real  estate,  and  would  pass  to  the  owner 
of  the  soil  at  the  end  of  the  term.  The  policy  was  issued  January 
10, 1871,  more  than  two  years  before  the  expiration  of  the  lease, 
and  the  loss  occurred  within  the  term. 

The  policy  contains  the  provision  that  '^  the  interest  of  the 
assured,  whether  as  owner,  consignee,  factor,  lessee  or  otherwise, 
in  the  property  to  be  insured,  shall  be  truly  stated  in  the  policy, 
otherwise  the  same  shall  be  void.''  The  insurance;  as  stated  in  the 
policy,  is  on  "  their  two  story  brick  and  graveled-roof  building, 
occupied  by  ihem  for  a  carpet  store,  situate  on  leased  land  in  rear 
of  No.  106  Washington  street,  Boston."  The  defendant  contends 
that  the  description  does  not  truly  state  the  interest  of  the  assured 
in  the  property,  and  the  policy  is  therefore  void. 

The  plaintiffs  had  an  insurable  interest  in  this  building.  They 
had  erected  it  at  their  own  expense,  and  used  and  occupied  it,  in 
their  business,  as  a  carpet  store.  They  might  wish  to  rebuild  it, 
or  to  indemnify  themselves  for  their  expenditure,  in  the  event  of 
its  loss  by  fire.  In  either  case,  it  was  proper  for  them  to  procure 
insnrance,  and  they  might  lawfully  do  so  to  the  extent  of  the  value 
of  the  building.  It  is  clear  that  they  would  derive  benefit  from 
its  continuing  to  exist,  and  would  be  injured  by  its  destruction. 

Ilaving  this  insurable  interest,  in  the  absence  of  inquiry  by  the 
defendant,  or  of  any  provision  in  the  policy  calling  for  a  statement 
of  the  nature  of  their  interest,  the  description  in  the  policy  would 
have  been  sufficient.  The  words  '•  their  two  story  brick  and  grav- 
eled-roof building"  do  not  necessarily  import  an  absolute  legal 
title  in  the  building  itself.  The  words  "  his"  or  **  their  "  used  in 
a  policy,  as  descriptive  of  the  property  of  the  assured,  do  not 
render  the  policy  void,  if  the  insured  has  an  insurable  interest, 
although  the  interest  may  be  a  qualified  or  defeasible,  or  even  an  ^ 

equitable  interest    Fletcher  v.  Commonwealth  Ins.  Co,^  18  Pick.  419; 
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Strong  v.  Manufticturers'  Ins.  Cfe.,  10  id.  40;  Curry  v.  Com-- 
monwedlth  Ins.  Co.,  id.  535;  King  v.  State  Ins.  Co.y  7  Cnsh.  1; 
Bough  V.  City  his  Co.^  29  Conn.  10;  Clapp  v.  Union  Ins.  Co.^  7 
Foster,  143;  Swift  y.  Vermont  Lis.  Co.,  18  Vt.  305;  TyUr  v.  jEtna 
Ins.  Co.y  12  Wend.  507.  See  NMo  v.  North  American  Ins.  Co.,  1 
Sandf.  551;  Irving  v.  Excelsior  ItvS.  Co.,  1  Bosw.  507.  The  words  may, 
therefore,  be  properly  applied  to  property  in  which  the  insared  have 
a  Talnable  interest,  which  is  in  their  possession  and  control,  the 
right  to  which  they  may  protect  and  enforce  at  law,  and  by  the 
destruction  of  which  they  may  sustain  a  serious  loss. 

As  the  description  of  tlie  building  as  '^  their  "  building  was  not 
in  itself  such  an  inaccurate  description  as  to  void  a  policy  contain- 
ing no  provision  that  the  interest  of  the  assured  shall  be  truly 
stated,  the  question  arises  whether  the  further  statement  that  the 
building  is  '*  situate  on  leased  land  "  is  a  sufficient  compliance 
with  the  provisions  of  this  policy  that  requires  a  true  statement 
of  the  interest  of  the  assured  in  the  property,  '^  whether  as  owner, 
consignee,  factor,  lessee  or  otherwise."  This  clause,  being  in  the 
body  of  the  policy,  and  inserted  for  the  benefit  of  the  insurers,  as 
against  them,  is  to  be  construed  strictly.  It  calls  for  the  character 
of  the  interest,  and  not  for  the  extent  of  the  interest  to  be  stated 
in  detail.  When  the  policy  states  to  which  of  the  classes  named 
in  the  provision  the  interest  of  the  assured  belongs,  it  is  sufficient, 
and  if  the  insurer  desires  further  details  he  should  make  further 
inquiry.  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass.  377;  s. 
c,  9  Am.  Rep.  41.  In  that  case  the  liability  of  a  mortgagee,  as 
indorser  on  the  mortgage  note,  to  an  assignee  of  the  mortgage,  was 
held  to  give  the  mortgagee  an  insurable  interest ;  and  that  the 
statement  in  the  policy  that  he  was  mortgagee  was  a  sufficient  com- 
pliance with  the  provision  of  the  policy  requiring  a  true  statement 
of  his  interest,  although  he  had  assigned  the  mortgage,  and  might 
not  be  called  upon  to  pay  his  note.  In  Hope  Ins.  Co.  v.  Brolaskey, 
35  Penn.  St.  282,  the  policy  contained  a  similar  clause.  The 
buildings  insured  stood  upon  leased  land,  and  the  insured  had  a 
right  to  remove  them  at  the  end  of  the  term.  They  were  described 
in  the  policy  as  his  buildings,  and  no  reference  was  made  to  the 
fact  that  he  was  lessee  only  of  the  land.  It  was  held  that,  the 
insured  being  the  absolute  owner  of  the  buildings,  he  could  insure 
them  as  such,  and  was  not  bound  to  disclose  the  extent  of  hia 
interest  in  the  land. 
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In  the  opinion  of  a  majority  of  the  court,  therefore,  the  descrip- 
tion of  the  building,  as  a  building  belonging  to  the  plaintiffs,  was, 
on  the  facts  disclosed,  sufficiently  accurate,  in  the  absence  of  an 
express  stipulation  in  the  policy;  and  it  did  not  become  inaccurate 
because,  in  compliance  with  the  stipulation  of   the  policy,  the 
nature  of  their  interest  in  the  building  fs  in  substance  described  to 
he  that  of  lessees,  as  distinguished  from  that  of  owners,  by  the 
statement  that  it  is  situate  on  leased  land.     Having  the  right  to 
insure  it  as  their  building,  the  statement  that  it  is  on  leased  land 
implies  that  whatever  interest  the  insured  have  in  the  building  is 
subject  to  the  terms  of  a  lease,  the  particulars  of  which  are  not 
called  for  by  the  policy,  or  made  the  subject  of  specific  inquiry. 
To  hold  otherwise  would  be  to  decide  that  the  words  of  the  descrip- 
tion are  equivalent  to  a  warranty  on  the  part  of  the  plaintiffs  that 
iheyhad  the  right  to  remove  the  building  at  the  end  of  the  term. 
Even  if  it  may  be  said  that  the  right  to  remove  is  to  be  implied 
from  the  language  used,  it  is  also  to  be  implied  from  the  descrip- 
tion of  the  building  that  it  was  permanently  attached  to  the  land, 
and  so  built  and  situated  that  it  was  incapable  of  removal. 

The  statement  of  the  plaintiffs  in  their  proofs  of  loss  as  to  their 
interest  in  the  property  must  be  taken  in  connection  with  the  sub- 
ject-matter of  the  insurance  as  described  in  the  policy.  Even  if 
not  strictly  accurate,  it  does  not  avoid  the  policy,  for  the  policy 
contains  no  provision  to  that  effect.  It  merely  requires  that  the 
interest  of  the  assured  shall  be  set  forth  in  the  proofs  of  loss,  with 
the  names  of  the  true  owners.  This  is  directory  merely,  and,  if 
not  complied  with  to  the  satisfaction  of  the  defendant,  furtlier 
information  should  have  been  called  for.  "  If  there  appear  any 
fraud  or  false  swearing,  the  assured  shall  forfeit  all  claim  under 
this  policy."  But  that  is  not  imputed  to  the  plaintiffs  upon  this 
agreed  statement. 

The  result  is,  that  upon  the  facts  stated  the  plaintiffs  are  enti- 
tled to  judgment. 

CfOLT,  J.,  delivered  a  dissenting  opinion,  in  which  Devkxs,  J., 
concurred. 

Judgment  for  plaintiffs. 
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OiLMORB  Y    DrISGOLL. 

(US  Mass.  190.7 

Support  of  9oU  —  Damages, 

One  who  digs  a  pit  on  land  so  that,  bj  the  operation  of  natural  and  ordinarT 
causes,  which  he  takes  no  precaution  to  guard  against,  the  land  of  another 
falls  into  the  pit,  is  liable  to  an  action  by  the  latter  for  the  injurr  to  his  land 
in  its  natural  condition,  but  not  for  injuries  to  buildings  or  iniprovemeuts 
thereon,  such  as  fences  and  shrubbery,  without  pro<if  of  actual  negligence  : 
the  measure  of  damages  is  the  actual  loss  of  and  injury  to  the  soil ;  and  it 
is  immaterial  that  the  defendant  is  not  the  owner  of  the  land  dug  upon,  but 
removes  the  soil  therefrom  for  his  own  benefit  by  permission  of  the  owner 
thereof. 

TORT  for  injuries  to  the  plaintiff's  land  by  the  excavation  of 
adjoining  land  by  the  defendant 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judg- 
ment for  the  plaintiff,  to  this  court  on  appeal,  on  an  agreed  state- 
ment of  facts  as  follows  : 

''The  plaintiff  was  owner  of  a  parcel  of  land  in  a  populous 
portion  of  that  part  of  Boston,  lately  Roxbury,  as  described  in  her 
writ,  bounded  on  the  south-westerly  side  by  the  land  of  one  Webb. 
On  this  land  of  the  plaintiff,  but  immediately  adjoining  the  divis- 
ion line,  was  a  fence,  and  near  to  it  a  few  currant  bushes  and 
certain  modem  structures.  The  two  parcels  in  their  natural  con- 
dition made  a  knoll,  the  highest  part  of  which  was  at  or  near  the 
division  line. 

**Webb,  the  owner  of  the  adjoining  lot,  under  an  agreemeni 
with  one  Gillighan,  gave  him  permission  to  remove  the  soil  of  his 
land  down  to  a  grade  of  the  street  on  its  north-westerly  side,  on 
which  both  lots  were  located.  Webb  gave  Gillighan  the  right  to 
go  up  to,  but  not  within  two  feet  of  the  plaintiff's  fence.  Webb 
had  no  other  connection  with  the  acts  complained  of. 

"  Gillighan  for  a  consideration  gave  permission  to  the  defendant 
to  remove  a  portion  of  this  said  soil,  and  under  that  licensr  the 
defendant  removed  all  the  soil  that  was  removed  nearest  to  and 
along  the  line  of  the  plaintiff's  land,  and  the  removal  of  which,  it 
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was  alleged,  caused  the  damage  complained  of.  Gillighan  gave 
the  license  to  the  defendant  under  the  same  restrictions  as  to  *  not 
within  two  feet  of  the  plaintiff's  fence/  as  Webb  had  imposed 
upon  him. 

''The  depth  to  which  the  grade  of  this  adjoining  land  was  low- 
ered by  the  defendant  against  the  plaintiff's  lot  was  at  its  greatest 
measure  some  ten  feet,  and  at  its  lowest,  some  five  feet.  The  soil 
of  the  plaintiff's  lot  fell  along  the  whole  length  of  her  line  to  the 
width  of  some  two  or  three  feet  at  the  top,  taking  with  it  the  fenco 
and  shrubbery  upon  it  The  weight  of  the  plaintiff's  structures 
near  the  line  did  not  contribute  to  the  falling  away  of  the  soil. 
The  defendant  left  a  bank  of  earth  on  the  Webb  lot  against  tho 
phintiff's  land  along  the  whole  line,  but  it  was  not  in  all  parts  two 
feet  wide  at  the  top.  There  was  no  falling  away  of  the  soil  at  the 
time  the  defendant  ceased  his  work,  which  was  in  the  fall  of  the 
year,  about  the  23d  of  October.  The  bank  left  by  the  defendant 
was  rendered  insufficient  to  hold  the  soil  of  the  plaintiff  in  its 
natural  condition  by  the  effect  of  rains  and  frost.  The  bank  began 
to  give  way  under  the  effect  of  rains  and  frost  at  once,  but  the  soil 
of  the  plaintiff  was  not  actually  disturbed  till  the  month  of  March 
in  the  spring  following  the  fall  when  the  work  of  the  defendant 
was  ended. 

''The  damages  occasioned  to  the  plaintiff  by  loss  of  and  injury 
to  her  soil  alone,  caused  by  the  acts  of  the  defendant,  amount  to 
ninety-five  dollars.  To  put  the  plaintiff's  land  into  its  former  con- 
dition, and  so  maintain  it  by  means  of  a  retaining  wall  (which  I 
find  to  be  the  best  method  of  accomplishing  that  result),  would 
cost  the  sum  of  five  hundred  and  seventy-five  dollars  ;  and  to 
replace  the  fence  and  shrubs  would  cost  the  further  sum  of  forty- 
five  dollars.  The  difference  between  the  market  value  of  the  plain- 
tiff's lot  of  land  as  affected  by  the  act  of  the  defendant,  and  what 
its  market  value  would  be  had  it  not  been  deprived  of  its  natural 
supports  (without  taking  into  account  the  unavoidable  disadvan- 
tage to  the  plaintiff,  which  must  have  followed  from  the  lawful 
cutting  down  of  the  adjoining  lot,  though  her  soil  had  not  been 
disturbed  thereby),  would  bo  the  equivalent  of  and  fully  compen- 
sated by  the  cost  of  putting  her  land  back  into  the  same  condition 
it  was  before,  or  the  sum  of  the  two  amounts  last  named,  namely, 
six  hundred  and  twenty  dollars." 

Vol.  XXIII.— 40 
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Upon  the  foregoing  facts,  the  court  was  to  enter  such  judgment 
aA  it  should  deem  proper. 

P.  E.  Tucker,  for  plaintifF. 

(7.  H.  Drew,  for  defendant. 

Gray,  C.  J.  The  right  of  an  owner  of  land  to  the  support  of 
the  land  adjoining  is  jure  natura,  like  the  right  of  a  flowing 
stream.  Every  owner  of  land  is  entitled,  as  against  his  neighbor, 
to  have  the  earth  stand  and  the  water  flow  in  its  natural  condition. 
In  the  case  of  running  water,  the  owner  of  each  estate  by  which  it 
flows  has  only  the  right  to  the  use  of  the  water  for  reasonable  pur- 
poses, qualified  by  a  like  right  in  every  other  owner  of  land  above  or 
below  him  on  the  same  stream.  But  in  the  case  of  land  which  is 
fixed  in  its  place,  each  owner  has  the  absolute  right  to-  have  his 
land  remain  in  its  natural  condition,  unaffected  by  an  act  of  his 
neighbor  ;  and,  if  the  neighbor  digs  upon  or  improves  his  own  land 
so  as  to  injure  this  right,  may  maintain  an  action  against  him, 
without  proof  of  negligence. 

But  this  right  of  property  is  only  in  the  land  in  its  natural  con- 
dition, and  the  damages  in  such  an  action  are  limited  to  the  injury 
to  the  land  itself,  and  do  not  include  any  injury  to  buildings  or 
improvements  thereon.  While  each  owner  may  build  upon  and 
improve  his  own  estate  at  his  pleasure,  pronded  he  does  not 
infringe  upon  the  natural  right  of  his  neighbor,  no  one  can  by  his 
own  act  enlarge  the  liability  of  his  neighbor  for  an  interference 
with  his  natural  right  If  a  man  is  not  content  to  eujoy  his  land 
in  its  natural  condition,  but  wishes  to  build  upon  or  improve  it,  he 
must  either  make  an  agreement  with  his  neighbor,  or  dig  his  foun- 
dations so  deep,  or  take  such  other  precautions,  as  to  insure  the 
stability  of  his  buildings  or  improvements,  whatever  excavations 
the  neighbor  may  afterward  make  upon  his  own  land  in  the  exer- 
cise of  his  right. 

In  2  Bol.  Abr.  564,  it  is  stated  that  in  Wilde  v.  MitieterUyy  in  15 
Car.  I,  it  was  decided  in  the  King's  Bench,  after  a  verdict  for  the 
plaintiff,  that  ^'if  A  be  seized  in  fee  of  copyhold  land  next  adjoin- 
ing to  the  land  of  B,  and  A  erects  a  new  house  upon  his  copyhold 
land,  and  some  part  of  the  house  is  erected  upon  the  confines  of 
his  land  next  adjoining  to  the  land  of  B,  and  B  afterward  digs  his 
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land  80  near  to  the  foundation  of  A's  house,  but  no  part  of  A's 
and^  that  thereby  the  foundation  of  the  house  and  the  house  itself 
foil  into  the  pit,  yet  no  action  lies  by  A  against  B,  because  it  was 
A*8  own  fault  that  he  built  his  house  so  near  the  land  of  B,  for  he 
bj  his  act  cannot  hinder  B  from  making  the  best  use  of  his  land 
that  he  can.  But  it  seems  that  a  man  who  has  land  next  adjoin- 
ing to  my  land  cannot  dig  his  land  so  near  my  land  that  thereby 
my  land  shall  go  into  his  pit ;  and,  therefore,  if  the  action  had 
been  brought  for  this,  it  would  lie." 

In  the  same  court,  in  15  Car.  II,  Justices  Twisden  and  Wind- 
ham said  that  it  had  been  adjudged  that,  ^' if  I,  being  seized  of 
land,  lease  forty  foot  thereof  to  A  to  build  a  house  thereon,  and 
other  forty  foot  to  B  to  build  a  house,  and  one  of  them  builds  a 
house,  and  then  the  other  digs  a  cellar  in  his  land,  whereby  the 
wall  of  the  first  house  adjoining  falls,  no  action  lies  for  that, 
because  each  one  may  make  the  best  advantage  of  his  digging ;" 
^'but  it  seemed  to  them  that  the  law  is  otherwise  if  it  was  an 
ancient  wall  or  house  that  falls  by  such  digging."  Palmer  t.  Flesh" 
ees,  1  Sid.  167.  In  another  report  the  corresponding  statement  is, 
that  'Mt  was  adjudged  that  two  having  ground  adjoining,  the  one 
built  de  novo,  and  the  other  in  his  ground  digged  so  near  that  the 
other  fell,  and  no  remedy,  the  house  being  new."  Palmer  v. 
Fksrier,  1  Keb.  625.  That  adjudication  is  referred  to  in  Siderfin 
as  "7  Jac.  in  Pigott  and  Surie's  Case,"  and  in  Keble  as  "  7  Car." 
But  Sury  v.  Pigot,  decided  in  1  Car.  I,  and  fully  reported  in  Pop- 
ham,  166,  was  upon  another  point,  and  is  so  stated  in  Keble,  nbi 
supra ;  and  it  would  seem  that  the  reference  intended  may  have 
been  to  the  case  of   Wilde  v.  Minsterley,  above  cited. 

There  are  indeed  two  or  three  early  cases,  in  which  actions 
appear  to  have  been  sustained  for  undermining  houses  by  digging 
on  adjoining  land.  Slingsby  v.  Barnard,  14  Jac.  I ;  1  Rol.  B.  430; 
SmUh  V.  Martin,  23  Car.  II;  2  Saund.  400;  Barwell  v.  Kensey,  35 
Car.  n ;  3  Lev.  171 ;  8.  c,  1  Mod.  Entr.  195.  But  in  SMgsby  v. 
Barnard,  and  in  Smith  v.  Martin,  the  objections  made  were  not  to 
the  right  to  maintain  the  action,  but  only  to  particulars  in  the 
form  of  the  declaration;  and  in  Barwell  v.  Kensey  the  declaration, 
as  construed  by  the  majority  of  the  court,  alleged,  not  merely  dig- 
ging near  the  plaintiff's  foundation,  but  digging  that  foundation 
itself. 
In  Tenant  v.  Goldwin,  2  Ld.  Raym.  1089,  1094,  Lord  Holt  aud 
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Justice  Powell  are  reported  to  have  '^  held  that  a  man  cannot 
build  80  near  another  man's  house  as  to  throw  it  down."  But  the 
only  point  adjudged  was  the  same  as  in  Ball  v.  Nye,  99  Mass.  582, 
that  a  man  is  bound,  of  common  right,  to  keep  a  vault  upon  his 
own  land  in  repair,  so  that  the  Ulth  shall  not  flow  upon  his  neigh- 
bor's land,  ''  for  he  whose  dirt  it  is  must  keep  it  that  it  may  not 
trespass.  S.  c,  1  Salk.  360,  361;  6  Mod.  311;  1  Salk.  21;  Holt, 
500.  And  upon  a  comparison  of  the  various  reports  it  is  endeiit 
that  the  digging  so  near  another's  wall  as  to  weaken  it  was  not 
spoken  of  us  giving  a  right  of  action  to  the  owner  of  the  wall,  but 
as  limiting  his  liability  for  the  escape  of  filth  caused  by  the  iie\«r 
digging. 

The  latest  and  most  authoritative  statement  of  the  law  of 
England  upon  this  point  before  the  American  Revolution  is  thut 
of  Chief  Baron  Oomyks,  who,  citing  Bolle's  Abridgment  and 
Siderfin's  Reports,  ubi  supra,  says  that  an  action  upon  the  case 
lies  for  a  nuisance,  'Mf  a  man  dig  a  pit  in  his  land,  so  near  that 
my  laud  falls  into  the  pit; "  but  does  not  lie,  '*  if  a  man  build  an 
house,  and  make  cellars  upon  his  soil,  whereby  an  house  newly 
built  in  an  adjoining  soil  falls  down."  Com.  Dig.,  Action  upon  ilie 
Case  for  a  Nuisance,  A.,  C. 

In  TImrston  v.  Hancock,  12  Mass.  220,  which  was  decided  in  181-3* 
and  is  the  leading  American  case  on  this  subject,  the  plaintiff,  in 
1802,  bought  a  parcel  of  land  upon  Beacon  Hill  in  Boston, 
bounded  on  the  west  by  land  of  the  town  of  Boston;  and  in  1804 
built  a  brick  dwelling-house  thereon,  with  its  rear  two  feet  from 
this  boundary,  and  its  foundation  fifteen  feet  below  the  ancient 
surface  of  the  land.  The  defendants  in  1811  took  a  deed  of  the 
adjoining  land  from  the  town,  and  began  to  dig  and  remove  the 
earth  therefrom,  and,  though  notified  by  the  plaintiff  that  his 
house  was  endangei*ed,  continued  to  do  so  to  the  depth  of  forty-five 
feet,  and  within  six  feet  of  the  rear  of  the  plaintiff^s  house,  and 
thereby  caused  part  of  the  earth  on  the  surface  of  the  plaintiff's 
land  to  fall  away  and  slide  upon  the  defendant's  land,  and  ren- 
dered the  foundations  of  the  plaintiff's  house  insecure,  and  the 
occupation  thereof  dangerous,  so  that  he  was  obliged  to  abandon  it 

The  court,  after  advisement,  and  upon  a  review  of  the  earlier 
English  authorities,  held  that  the  plaintiff  could  recover  for  the 
loss  of  or  injury  to  the  soil  merely,  and  not  for  the  damage  to  the 
house;  and  Chief  Justice  Parker,  in  delivering  judgment,  said* 
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*'It  is  a  common  principle  of  the  civil  and  of  the  common  law, 
that  the  proprietor  of  land,  unless  restrained  by  covenant  or  cus- 
tom, has  the  entire  dominion,  not  only  of  the  soil,  but  of  the  space 
above  and  below  the  surface,  to  any  extent  he  may  choose  to 
occupy  it  The  law,  founded  upon  principles  of  reason  and  com- 
mon utihty,  has  admitted  a  qualification  to  this  dominion  restrict- 
ing the  proprietor  so  to  use  his  own  as  not  to  injure  the  property 
or  impair  any  actual  existing  rights  of  another.  Sic  utere  tuo  ut 
alienum  nofi  Imdas,^^  "  But  this  subjection  of  the  use  of  a  man's 
ovn  property  to  the  convenience  of  his  neighbor  is  founded  upon 
a  supposed  pre-existing  light  in  his  neighbor  to  have  and  enjoy  the 
privilege  which  by  such  act  is  impaired."  12  Mass.  224.  "A 
man,  in  digging  upon  his  own  land,  is  to  have  regard  to  the  posi- 
tion of  his  neighbor's  land,  and  the  probable  consequences  to  his 
neighbor,  if  he  digs  too  near  his  line;  and  if  he  disturbs  the  nat- 
ural state  of  the  soil  he  shall  answer  in  damages;  but  he  is  answei 
able  only  for  the  natural  and  necessary  consequences  of  his  act. 
and  not  for  the  value  of  a  house  put  upon  or  near  the  line  by  his 
neighbor."  ''The  plaintiff  built  his  house  within  two  feet  of  the 
western  line  of  the  lot,  knowing  that  the  town,  or  those  who  should 
hold  under  it,  had  a  right  to  build  equally  near  to  the  line,  or  to 
dig  down  into  the  soil  for  any  other  lawful  purpose.  He  knew  also 
the  shape  and  nature  of  the  ground,  and  that  it  was  impossible  to 
dig  there  without  causing  excavations.  He  built  at  his  peril,  for  it 
was  not  possible  for  him,  merely  by  building  upon  his  own  ground, 
to  deprive  the  other  party  of  such  use  of  his  as  he  should  deem 
most  advantageous.  There  was  no  right  acquired  by  his  ten  years' 
occupation  to  keep  his  neighbor  at  a  convenient  distance  from 
him."    " It  is,  in  fact,  damnum  absque  injuria"    12  Mass.  229. 

Upon  the  facts  of  that  case  it  was  questionable  whether  the  acts 
<rf  the  defendant  would  not  have  caused  the  falling  away  of  the 
plaintiff's  land  if  no  house  had  been  built  thereon;  and  yet  the 
court  held  the  plaintiff  not  to  be  entitled  to  recover  any  damages 
for  the  fall  of  his  house,  without  regard  to  the  question  whether 
the  weight  of  the  house  did  or  did  not  contribute  to  the  fall  of  his 
soil  into  the  pit  digged  by  the  defendant.  No  claim  for  like  dam- 
amages  was  made  in  this  Commonwealth  until  more  than  forty 
years  afterward,  when  the  decision  in  TJiurnton  v.  Hancock  was  fol- 
lowed and  confii-med.     Foley  v.  Wyethy  2  Allen,  131. 

In  Foley  v.  Wyeth^  the  court,  after  stating  that  the  right  of  sup- 
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port  from  adjoining  soil  for  land  in  its  natural  state  stands  on 
natural  justice,  and  is  essential  to  the  protection  and  enjoyment  of 
property  in  the  soil^  and  is  a  right  of  property  which  passes  with 
the  soil  without  any  grant  for  the  purpose,  said  :  "  It  is  a  neces- 
sary consequence  from  this  principle,  that  for  any  injury  to  hia 
soil,  resulting  from  the  removal  of  the  natural  support  to  which  it 
is  entitled,  hy  means  of  excayation  of  an  adjoining  tract,  the  owner 
has  a  legal  remedy  in  an  action  at  law  against  the  party  hy  whom 
the  work  has  been  done  and  the  mischief  thereby  occasioned.  This 
does  not  depend  upon  negligence  or  unskillfulness,  but  upon  the 
violation  of  a  right  of  property  which  has  been  invaded  and  dis- 
turbed. This  unqualified  rule  is  limited  to  injuries  caused  to  the 
land  itself,  and  does  not  afford  relief  for  damages  by  the  same 
means  to  artificial  structures.  For  an  injury  to  buildings,  which 
is  unavoidably  incident  to  the  depression  or  slide  of  the  soil  on 
which  they  stand,  caused  by  the  excavation  of  a  pit  on  adjoining 
land,  an  action  can  only  be  maintained  when  a  want  of  due  care  or 
skill,  or  positive  negligence,  has  contributed  to  produce  it.*'  2 
Allen,  183.  And  it  was  accordingly  adjudged  that,  if  the  defend- 
ant in  that  case,  by  excavating  and  carrying  away  earth  on  her 
own  land,  caused  the  plaintiff's  land  to  fall  and  sink  into  the  pit 
which  she  had  dug,  she  was  liable  for  the  injury  to  the  soil  of  the 
plaintiff;  but  that,  in  the  absence  of  any  proof  of  negligence  in  the 
execution  of  the  work,  the  jury  could  not  take  into  consideration, 
as  an  element  of  damage  for  which  compensation  could  be  recovered » 
the  fact  that  the  foundation  of  the  plaintiff's  house  had  been  made 
to  crack  and  settle,  although  the  weight  of  his  house  did  not  con- 
tribute to  the  sliding  or  crumbling  away  of  the  soil. 

The  decisions  in  Thurston  v.  Hancock  and  Foley  v.  Wyeih  arc 
not  affected  by  those  in  Hartshorn  \.  Worcester ,  113  Mass.  Ill,  and 
Marsden  v.  Cambridge,  3 14  id.  490,  which  related  to  claims  for 
injuries  done  in  the  making  of  a  highway,  and  were  based  U]>on 
the  terms  of  the  statutes  upon  that  subject,  and  not  upon  the  rule 
of  the  common  law  governing  proprietors  of  adjoining  lands. 

By  the  modem  authorities  in  Great  Britain,  it  is  clear  that  a 
right  to  the  support  of  a  building  by  adjacent  land  can  rise  only  bv 
grant  or  prescription.  Wyatt  v.  Harrison,  3  B.  &  Ad.  871;  Par- 
tridge v.  Scott,  3  M.  &  W.  220;  Caledonian  Railway  v.  Spi^t,  i 
Macq.  449;  Bonami  v.  Backhouse,  E.,  B.  &  E.  622,  and  9  H.  L. 
Cas.  603. 
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In  Bonomi  y.  Bachhause^  in  which  an  action  was  maintained  by 
an  owner  of  land  and  of  an  ancient  house,  for  damage  occurring 
vithin  six  years,  from  the  working  of  coal  mines,  two  hundred  and 
eighty  yards  from  the  house,  more  than  six  years  before  the  com- 
mencement of  the  action,  Mr.  Justice  Willes,  delivering  the  judg- 
ment in  the  Exchequer  Chamber,  which  was  affirmed  by  the  House 
of  Lords,  said :  '^  The  right  to  support  of  land  and  the  right  to 
snpport  of  buildings  stand  upon  different  footings  as  to  the  mode 
of  acquiring  them;  the  former  hQing  prima  facie  a  right  of  prop- 
erty analogous  to  the  flow  of  a  natural  river,  or  of  air,  though  there 
may  be  cases  in  which  it  would  be  sustained  as  matter  of  grant; 
whilst  the  latter  must  be  founded  upon  prescription  or  grant, 
express  or  implied  ;  but  the  character  of  the  rights,  when  acquired, 
is  in  each  case  the  same."  E.,  B.  &  E.  654,  655.  And  Lord 
Wensleydale  said  :  '*  I  think  it  perfectly  clear  that  the  right  in 
this  case  was  not  in  the  nature  of  an  easement,  but  that  the  right 
was  to  the  enjoyment  of  his  own  property,  and  that  the  obligation 
was  cast  upon  the  owner  of  the  neighboring  property  not  to  inter- 
rupt that  enjoyment"    9  H.  L.  Cas.  513. 

These  cases  of  Brown  v.  Robins,  4  H.  &  N.  186;  Hunt  v.  Peake, 
11  E.  V.  Johns.  705,  and  Stroyan  v.  KiiowUs,  6  H.  &  N.  454,  in 
which  it  was  held  that,  in  an  action  for  causing  soil  to  sink,  which 
would  have  sunk  if  there  had  been  no  building  upon  it,  the  dam- 
ages recovered  might  include  the  injury  to  the  buildings  also,  are 
directly  opposed  to  our  own  cases  of  Thurston-  v.  Hancock  and 
PoUy  V.  Wyethy  in  the  latter  of  which  Brown  v.  Robins  was  before 
the  court. 

Upon  a  question  of  this  kind,  affecting  all  the  lands  in  the  Com- 
monwealth, it  would  be  unjustifiable  and  mischievous  for  the 
court  to  change  a  rule  of  law  which  has  been  established  and  acted 
upon  here  for  sixty  years.  Even  in  England,  it  is  held  that  for 
^'ggiog  upon  neighboring  land,  and  thereby  causing  the  plaintiff's 
land  to  sink  and  his  building  to  fall,  although  the  jury  find  that 
the  land  would  have  sunk  if  there  had  been  no  building  upon  it, 
yet  no  action  will  lie,  if  no  appreciable  damage  is  proved  to  the 
land  without  the  building.     Smith  v.  Tliackerah,  L.  R,  1  C.  P.  564. 

The  weight  of  American  authority  is  in  accordance  with  the 
decisions  of  this  court.  It  has  generally  been  considered  that  for 
an  ezcavation  causing  an  injury  to  the  soil  in  its  natural  state  an 
action  would  lie;  but  that,  without  proof  of  a  right  by  grant  or 
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prescription  in  the  plaintiff^  or  of  actual  negligence  on  the  part  of 
the  defendant,  no  action  would  lio  for  an  injury  to  buildings  by 
excavating  adjoining  land  not  previously  built  upon.  Pardon  v. 
Holland,  17  Johns.  92;  Lasala  v.  Holbrooky  4  Paige,  169;  Hay  v. 
Cohoes  Co,y  2  Comst.  159,  162;  McGuire  v.  Grant,  1  Dutcher,  356; 
Richart  v.  Scoit,  7  Watts,  460;  Richardson  v.  Vermont  Central  R. 
R.,  25  Vt.  465;  Beard  v.  Murphy,  37  id.  99,  102;  Shrieve  v.  Stokes, 
6  B.  Monr.  453;  Charless  v.  Rankin,  22  Mo.  566. 

It  is  difficult  to  see  how  the  owner  of  a  house  ci|n  acquire  by 
prescription  a  right  to  have  it  supported  by  the  adjoining  land, 
inasmuch  as  he  does  nothing  upon,  and  has  no  use  of,  that  land, 
-which  can  be  seen  or  known  or  interrupted  or  sued  for  by  the  owner 
thereof,  and  therefore  no  assent  of  the  latter  can  be  presumed  to 
the  acquirement  of  any  right  in  his  land  by  the  former.  The 
English  cases  are  founded  on  analogy  to  the  doctrine  of  ancient 
lights,  which  is  not  in  force  in  this  country.  Hide  v.  Thomborough, 
2  Car.  &  K.  250,  255,  and  Stansell  v.  Jollard,  there  cited;  Solotnon 
v.  Vintners'  Co.,  4  H.  &  N.  585,  599,  602;  Chasemore  v.  Richards,  7 
H.  L.  Ciia.  349,  385,  386;  Greenleaf  v.  Francis,  18  Pick.  117,  122; 
Keats  \,Hugo,  115  Mass.  204,  215;  Ricliart  v.  Scott,  7  Watta,  460, 
462;  Napier  BulwinkU,  5  Rich.  311,  324.  But  this  case  does 
not  require  us  to  determine  that  question,  because  there  is  no  evi- 
dence that  the  structui*es  and  improvements  upon  the  plaintiff's 
land  have  been  there  for  twenty  years. 

Nor  is  it  necessary  to  consider  whether  negligence  on  the  part  of 
the  defendant  could  enlarge  the  measure  of  his  liability;  because 
the  case  stated  does  not.find  that  he  was  negligent,  nor  set  oat  any 
facts  from  which  actual  negligence  can  be  inferred.  The  cause  of 
action  is  that  the  plaintii!  lias  an  absolute  right  to  have  her  soil 
stand  iu  its  natural  condition,  and  that  any  one  who  injures  that 
right  is  a  wrong-doer,  independently  of  any  question  of  negligence. 
Foley  s.Wyeth,  2  Allen,  131,  133;  Hay  v.  Cohoes  Co.,  2  Comst.  159, 
162;  Richardson  v.  Vermont  Central  R.  R.,  25  Vt  465,  471; 
Humphries  v.  Brogden,  12  Q.  B.  739. 

The  fact  that  the  defendant  was  not  the  owner  of  the  adjoining 
land  affords  him  no  exemption.  It  was  never  considered  neces- 
sary, in  an  action  of  this  kind,  to  allege  that  the  defendant  owned 
or  occupied  the  land  on  which  the  digging  was  done  that  injured 
the  plaintiff's  soil.     Smith  v.  Martin,   2   Saund.   400   and  note; 
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}iicklin  V.  Williams,  10  Exch.  259.     Even  an  agent  of  the  owner  of 

the  adjoining  land  wonld  be  liable  for  his  own  negligence  and 
positive  wrongs;  for  his  principal  could  not  confer  upon  him  any 
aathority  to  commit  a  tort  upon  the  property  or  the  rights  of  . 
another.  BeU  v.  Jossetyn,  3  Gray,  309;  Story  on  Agency,  §  311. 
And,  upon  the  case  stated,  the  defendant  appears  not  to  have 
been  an  agent  of  the  owner  of  the  land,  but  to  have  removed 
the  soil  therefrom  for  his  own  benefit,  by  permission  of  Gilli- 
^han,  who  had  a  like  agreement  with  and  license  from  the  owner ; 
and  it  is  at  least  doubtful  whether  the  owner  of  the  land  could  be 
held  responsible  for  the  defendant's  act.  Oat/ford  v.  NicholUy  9 
Exch.  702  ;  Hilliard  v.  Richardson,  3  Gray,  349. 

The  case  finds  that  the  defendant  ceased  his  work  toward  the 
end  of  October,  and  left  the  bank  in  such  a  shape  that  by  the  effect 
of  rains  and  frost  it  was  rendered  insufficient  to  hold  the  soil  of 
the  plaintiff  in  its  natural  condition,  and  began  to  give  way  at 
once,  although  the  plaintiff's  soil  was  not  actually  disturbed  till 
the  month  of  March  following.  The  necessary  inference  is  that 
by  the  operation  of  natural  and  ordinary  causes  upon  the  land  as 
it  was  left  by  the  excavations  of  the  defendant,  and  which  he  took 
no  precaution  to  guard  against,  part  of  the  soil  of  the  plaintiff's 
land  slid  and  fell  off ;  and  for  the  injury  so  caused  to  her  soil 
this  action  may  be  maintained.  But  she  cannot  maintain  an 
action  for  the  injury  to  her  fences  and  shrubbery,  because  her 
natural  right  and  her  corresponding  remedy  are  confined  to  the 
land  itself,  and  do  not  include  buildings  or  other  improvements 
thereon. 

The  remaining  question  is  of  the  measure  of  damages.  The 
peculiar  form  of  the  case  stated,  in  this  respect,  as  miglit  be  infer- 
red from  its  terms,  and  as  was  admitted  at  the  argument,  luis  been 
occasioned  by  incorporating  into  it  the  substance  of  the  award  of 
an  arbitrator.  It  is  agreed  that  the  "  damages  occasioned  to  the 
plaintiff,  by  loss  of  and  injury  to  her  soil  alone,  caused  by  the  acts 
of  the  defendant,  amount  to  ninety-five  dollars."  We  are  of  opinion 
that  she  is  entitled  to  recover  that  sum,  and  no  more.  She  is 
clearly  not  entitled  to  recover  the  cost  of  putting  her  land  into  and 
maintaining  it  in  its  former  condition,  because  that  is  no  test  of 
tlie  amount  of  the  injury.      McGuire  v.   Grnnf,    1  Dutcher,  356.  ^ 

^>he  cannot  recover  the  difference  in  markot  valno,  because  it  does 
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not  appear  that  that  difference  is  wholly  due  to  the  injuiy  to  her 
natural  right  in  the  land  ;  it  may  depend  upon  the  present  8hai>e 
of  the  lot,  upon  the  improvements  thereon,  or  upon  other  artificial 
circumstances  which  have  nothing  to  do  with  the  natural  conditioa 
of  the  soiL 

Judgment  for  the  plaifUijf' for  ^',)3, 


GOTT  V.   PULSIFBB. 
(122  Mass.  28S.) 

Slander  of  property  —  Diunages  —  Malice. 

In  an  action  for  publishing  a  false  and  xnalicioas  statement  coneeming  the 
property  of  the  plaintiff,  the  special  damage  alleged  being  the  loss  of  the 
sale  of  the  property,  evidence  of  its  valne  as  a  scientific  curiosity,  or  for 
exhibition,  is  immaterial. 

Fair  and  reasonable  comments,  however  severe  lu  terms,  may  be  pablished  in 
a  newspaper  concerning  any  thing  whicli  is  made  by  its  owner  a  subject  of 
public  exhibition,  and  are  privileged  communications  for  which  no  action 
will  lie.  without  proof  of  actual  malice. 

In  an  action  for  publishing  in  a  newspaper  a  false  and  malicious  statement 
concerning  the  property  of  another,  actual  malice  may  be  inferred  from 
false  statements,  exceeding  the  limits  of  fair  and  reasonable  criticism,  and 
recklessly  uttered  in  disregard  of  the  rights  of  those  who  might  be  affected 
by  them ;  and  it  is  erroneous  to  instruct  the  jury  tliat  the  plaintiff  msst 
prove  a  disposition  willfully  and  purposely  to  injure  the  value  of  the  prop- 
erty, with  wanton  disregard  of  the  interest  of  the  owner. 

ACTION  of  tort  to  recover  damages  for  an  alleged  false  and 
malicious  statement  published  in  defendant's  paper  couceni- 
ing  plaintiff's  property,  the  "Cardiff  Giant."  The  plaintiff 
alleged  that  the  statue  or  "  Giant"  was  of  great  value  to  plaintiff 
as  a  scientific  curiosity,  and  for  the  purpose  of  exhibiting  the  same 
as  a  curiosity,  and  had  long  been  a  source  of  profit  and  gain  to  him 
as  such,  and  that  by  reason  of  such  statement  he  was  prevent<Hl 
from  selling  said  ''Giant"  as  he  had  contracted  to  do  and  other- 
wise should  have  done. 

The  substance  of  defendant's  statement  was,  that  the  **  Cardiff 
Giant"  had  been  sold  for  eight  dollars,  and  that  *■  the   man  wlui 
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brought  the  colossal  monolith  to  light  confessed  that  it  was  a 
fraud/' 

At  the  trial  in  the  Superior  Court,  before  Rockwell,  J.,  the 
publication  of  the  article  was  admitted  by  the  defendants  and  also 
the  fact  that  it  referred  to  the  plaintiff's  statue.  Both  the  plain- 
tiff and  Palmer  testified  that  the  latter  agreed  in  writing  to  pur- 
chase one-half  of  the  statue,  and  offered  for  the  same  real  estate, 
worth  at  the  time  of  the  agreement  117,000,  and  that  on  account  of 
the  defendants'  publication  he  refused  to  carry  out  his  agreement. 

The  plaintifF  introduced  evidence  tending  to  show  that  the  state- 
ment in  regard  to  the  sale  at  New  Orleans  was  false,  and  offered 
evidence  concerning  the  yalue  of  the  statue  as  a  scientific  curi- 
onty;  but  the  judge  ruled  that  the  question  of  its  value  in  that 
respect,  or  for  purposes  of  exhibition,  was  immaterial. 

The  only  evidence  put  in  by  the  defendants  was  that  one  of 
them  testified  that  he  wrote  the  article  as  a  humorous  comment  on 
an  article  which  he  saw  in  the  Chicago  Tribune,  purporting  to  give 
a  detailed  account  of  the  sale  of  the  Cardiff  Giant  at  New  Orleans 
for  t8,  and  commenting  at  length  thereon;  and  that  he  did  not 
know  the  plaintiff,  and  wrote  without  malice. 

The  plaintiff  requested  forty-one  instructions  to  the  jury,  of 
which  it  is  only  necessary  to  state  the  following  : 

"9.  That  if  the  defendants  published  said  article  heedlessly  and 
carelessly,  without  due  regard  to  the  rights  of  the  owner  of  the 
Cardiff  Giant,  they  ai-e  liable  to  the  plaintiff  for  all  damages  thereby 
caused  him." 

The  judge  declined  to  give  any  of  the  instructions  requested  in 
the  form  in  wl^ich  they  were  presented,  but  instructed  the  jury  as 
follows : 

'*  This  is  in  effect  an  action  for  special  damages  on  the  ease  for 
disparaging  the  plaintiff's  statue.  The  only  ground  on  which  it 
can  be  nmintained  is  special  damage,  which  must  be  set  out  in  the 
declaration  and  established  by  the  proof.  The  only  allegation  of 
special  damage  is  in  relation  to  the  transaction  with  Palmer.  To 
sustain  this  action  the  plaintiff  must  prove,  and  the  jury  must  be 
satisfied,  that  the  publication  was  false  in  some  material  respect, 
and  that  it  occasioned  special  damage  to  him,  the  plaintiff,  by 
reason  of  the  contract  with  Palmer,  which  would  have  been  other- 
wise carried  through;  that  the  publication  was  malicious,  that  is  to 
say,  that  the  disposition  and  purpose  differed  from  the  general 
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purpose  of  published  news,  or  interesting  and  instructing  their 
readers  by  their  published  articles;  a  disposition  willfully  and  pur- 
posely to  injure  the  value  of  the  .statue  with  wanton  disregard  of 
the  interest  of  the  owner.  If  the  plaintiff  has  shown  that  ho  was 
the  owner  of  the  statue  alluded  to  in  this  publication,  that  it  was 
valuable  to  him  to  sell  in  whole  or  in  part,  and  that  the  publication 
was  made  falsely  and  maliciously  by  the  defendants,  and  that  it 
caused  an  injury  to  the  plaintiff  by  preventing  the  sale  to  Palmer, 
the  action  may  be  maintained,  although  in  the  publication  no 
imputation  is  cast  on  the  personal  character  of  the  plaintiff.  But 
if  the  jury  are  satisfied  that  the  publication  was  honestly  made  by 
the  defendants  believing  it  to  be  true,  and  that  there  was  reason- 
able occasion  in  the  conduct  of  their  newspaper  in  matters  where 
their  interests  were  concerned,  an  occasion  which  fairly  warranted 
the  publication,  that  would  be  a  good  defense  to  the  action,  unless 
express  malice  or  malice  in  fact  is  proved," 

The  judge  gave  the  jury  no  instructions  as  to  the  difference 
between  malice  in  fact  and  malice  in  law,  and  gave  the  jury  no 
definition  of  malice,  other  than  as  above  stated;  but  no  request  was 
made  for  further  instructions  upon  the  subject  of  malice.  Instruc- 
tions in  relation  to  damages  were  given,  to  which  no  objection  was 
made.  The  jury  found  for  the  defendants;  and  the  plaintiff 
alleged  exceptions  to  the  rulings  and  refusals  to  rule  as  requested. 

•7".  W.  Pickering,  for  plaintiff. 

G.  J.  Brooks,  for  defendants. 

• 

Obat,  G.  J.  This  action  is  not  for  a  libel  upon  the  plaintiff, 
but  for  publishing  a  false  and  malicious  statement  concerning  his 
property,  and  could  not  be  supported  without  allegation  and  proof 
of  special  damage.  Malachy  v.  Sopery  3  Bing.  N.  0.  371;  s.  a,  3 
Scott,  723;  Swan  v.  Tappan,  5  Gush.  104.  The  special  damage 
alleged  was  the  loss  of  the  sale  of  the  plaintiff's  statue  to  Palmer. 
Evidence  of  the  value  of  the  statue  as  a  scientific  curiosity  or  for 
purposes  of  exhibition  was  therefore  rightly  rejected  as  immaterial. 

The  editor  of  a  newspaper  has  the  right,  if  not  the  duty,  of  pub- 
lishing, for  the  information  of  the  public,  fair  and  reasonable  com- 
ments, however  severe  in  terms,  upon  any  thing  which  is  made  by 
its  owner  a  subject  of  public  exhibition,  as  upon  any  other  matter 
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ot  public  interest;  and  such  a  publication  falls  within  the  class  of 
privileged  communications  for  which  no  action  can  be  maintained 
without  proof  of  actual  malice.  Dibdin  t.  Swan,  1  Esp.  28;  Carr 
y.Hood,  1  Campb.  355;  Henwoody.  Harrison,  L.  R.,  7  0.  P.   606. 

But,  in  order  to  constitute  such  malice,  it  is  not  necessary  that 
there  should  be  direct  proof  of  an  intention  to  injure  the  value  of 
the  property ;  such  an  intention  may  be  inferred  by  the  jury  from 
false  statements,  exceeding  the  limits  of  fair  and  reasonable  criticism, 
and  recklessly  uttered  in  disregard  of  the  rights  of  those  who  might 
be  affected  by  them.  Malice  in  uttering  false  statements  may 
consist  either  in  a  direct  intention  to  injure  another,  or  in  a  reck- 
less disregard  of  his  rights  and  of  the  consequences  that  may  result 
to  hioL  CommomoeaUh  v.  Bonrier,  9  Mete.  410  ;  Moore  v.  Sievenson, 
27  Conn.  14 ;  Erle,  C.  J.,  in  ffibbs  v.  Wilkinson,  1  F.  &  F.  608, 
610 ;  and  in  Paris  v.  Levy,  2  id.  71,  74,  and  9  C.  B.  (N.  S.)  342. 
350 ;  CocKBUBN,  C.  J.,  in  Morrison  v.  Belcher,  3  F.  &  F.  614^ 
620;  in  Hedley  v.  Barlow,  4  id.  224,  231 ;  and  in  Strauss  y.Frayi* 
eis,  id.  1107,  1114. 

The  only  definition  of  malice,  given  by  the  learned  judge  who 
presided  at  the  trial,  was  therefore  erroneous,  because  it  required 
the  plaintiff  to  prove  *'a  disposition  willfully  and  purposely  to 
injure  the  value  of  this  statue,"  as  well  as  "  wanton  disregard  of 
the  interest  of  the  owner."  The  jury,  upon  the  evidence  before 
thena,  and  under  the  instructions  given  them,  may  have  been  of 
opinion  that  the  defendants'  statements  that  the  plaintiff's  statue 
was  an  "  ingenious  humbug,"  '*  a  sell "  and  "  a  fraud,'-'  were  false, 
reckless  and  unjustifiable,  and  had  the  effect  of  injuring  the  plain- 
tiff's property,  and  caused  him  special  damage  ;  and  may  have 
returned  their  verdict  for  the  defendants  solely  because  they  were 
not  convinced  that  they  intended  such  injury. 

The  ninth  request  for  instructions  distinctly  called  the  attention 
of  the  court  to  the  necessity  of  a  definition  of  the  legal  meaning  of 
malice  in  this  respect.  As  the  instructions  given  were  erroneous 
in  this  particular,  and  we  cannot  know  that  the  error  did  not  affect 
the  verdict,  the  plaintiff  is  entitled  to  a  new  trial,  in  order  that  he 
may  satisfy  a  jury,  if  he  can,  under  proper  instructions,  that  he 
has  a  good  cause  of  action  against  the  defendants. 

Exceptions  sustained. 
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Commonwealth  v,  Foster. 

(122  Maas.  317.) 
Criminal  lato — Sentence  on  different  counts  of  same  indietment, 

A  defendant,  who  has  been  found  guilty  generally  upon  an  iudietment  eon- 
taining  fleveral  ooauta  for  distinct  offenses,  and  has-  been  sentenced  upon 
some  of  the  counts  to  imprisonment,  and  has  been  imprisoned  under  sneh 
sentence,  cannot  be  brought  up  at  a  subsequent  term  to  which  the  case  has 
not  been  continued,  and  be  sentenced  anew  upon  another  count  In  the  same 
indictment,  even  if  the  first  sentence  was  erroneous. 

GRAY,  C.  J.  At  February  term,  1813,  of  the  Superior  Court  in 
Suffolk,  the  defendant  was  indicted  in  four  counts,  appearing 
upon  the  face  of  the  indictment  to  be  for  distinct  oflFenses,  and  each 
of  which  charged  him  with  uttering  and  publishing  as  true  a  false, 
forged  and  counterfeit  promissory  note.  The  notes  described  in 
the  first,  second  and  fourth  coun  ts  were  payable  to  the  order  of  the 
respective  makers,  and  were  not  alleged  to  be  indorsed  by  them. 
The  note  described  in  the  third  count  was  payable  to  the  order  of 
the  defendant,  and  no  objection  is  made  to  the  sufficiency  of  that 
count.  The  defendant  pleaded  not  guilty,  and  the  jury  returned  a 
general  verdict  of  guilty.  Exceptions  alleged  by  the  defendant  to 
the  rulings  at  the  trial,  not  affecting  the  validity  of  the  indictment, 
were  overruled  by  this  court  in  November,  1873.  CommonfoeaUk 
V.  Foster,  114  Mass.  311;  s.  c,  19  Am.  Rep.  353. 

At  December  term,  1873,  of  the  Superior  Court,  to  which  the 
indictment  had  been  continued,  the  defendant  was  sentenced  upon 
the  first  count  to  imprisonment  in  the  State  prison  for  five  years, 
and  upon  the  second  count  to  a  like  imprisonment  for  five  years,  to 
take  effect  after  the  expiration  of  his  sentence  upon  the  first  count, 
and  to  stand  committed  until  removed  in  pursuance  of  hissentenceu 

Upon  that  judgment  and  sentence  the  defendant,  in  June,  1876, 
sued  out  a  writ  of  error,  returnable  at  September  term,  1876,  of  thii 
court.  The  Attorney- General  pleaded  in  nullo  est  erratam,  but 
now  admits  tliat  that  judgment  is  erroneous  and  must  be  rerened. 
Sen  ComiiWHirrnlf]}  v.  D-'lUiKjor,  118  Mass.  430. 
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At  December  term^  1876,  of  the  Superior  Court,  the  indictment 
was  brought  forward  by  oi-der  of  the  court  upon  motion  of  the  dis- 
trict attorney,  and  was  continued  to  January  term,  1877,  when  the 
defendant  was  brought  by  writ  of  habeas  corpus  from  the  State 
prisou,  and,  being  set  at  the  bar  to  receive  sentence  upon  the  third 
count,  moTed  in  arrest  of  judgment  that,  it  appearing  by  the  record 
that  judgment  had  been  entered  up  on  this  indictment  at  Decem- 
ber term,  1873,  and  the  defendant  had  been  thereby  sentenced  to 
imprisonment  in  the  State  prison,  and  was  now  serving  out  such 
sentence  therein,  and  the  judgment  had  not  been  reversed,  although 
a  writ  of  error  to  reverse  it  was  pending,  the  court  could  not  enter 
up  any  new  judgment  on  the  same  indictment.  The  court  over- 
roled  this  motion,  and  passed  sentence  on  the  defendant,  upon  the 
third  count,  of  imprisonment  in  the  State  prison  for  six  years  and 
nine  months,  to  take  effect  after  the  expiration  of  the  sentence 
passed  upon  the  first  and  second  counts.  To  this  ruling  and  sen- 
tence the  defendant  alleged  exceptions. 

The  records  of  the  Superior  Court  show  no  other  order  relating 
to  this  case.  But  the  usual  general  order  was  made  at  the  end  of 
December  term,  1873,  and  of  each  succeeding  term  down  to  Decem- 
ber term,  1876,  '*  that  all  matters  and  things  not  acted  upon  stand 
continued,  judgment  is  entered  up  and  the  court  is  adjourned  with- 
out day." 

By  our  law,  several  offenses  of  the  same  general  nature,  and  pun- 
ishable  in  the  same  manner,  may  be  joined  in  one  indictment;  and, 
in  case  of  a  general  verdict  of  guilty  upon  all  the  counts,  the  sen- 
tence may  be  either  entire  upon  the  whole  indictment,  or  distinct 
upon  each  count,  and  to  take  effect  upon  the  expiration  of  a  pre- 
vious sentence,  and  a  defect  in  one  count  does  not  invalidate  the 
sentence  upon  the  others.  Josslyn  v.  Gommonwealth,  6  Mete.  236; 
Kite  V.  Commontoealthy  11  id.  581;  CommanweaUh  v.  CostellOy  120 
Mass.  358;  Commonwealth  v.  BrowUy  121  id.  69. 

This  case  presents  the  question,  whether  a  defendant,  who  has 
been  found  guilty  generally  upon  an  indictment  containing  several 
counts  for  distinct  offenses,  and  has  been  sentenced  on  some  of  the 
counts  to  imprisonment,  and  has  been  imprisoned  under  such  sen. 
tence,  can  at  a  subsequent  term  be  brought  up  and  sentenced  anew 
upon  another  count  in  the  same  indictment. 

No  precedent  in  support  of  this  mode  of  proceeding  in  a  criminal 
cue  has  been  produced.    It  was  contended,  in  the  learned  arga*^ 
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ment  for  the  Commonwealth,  that  there  is  no  distinction  in  this 
respect  between  criminal  and  ciyil  cases;  and  that  in  a  civil  action, 
if  the  declaration  contains  two  counts  for  distinct  causes,  judg- 
ment may  be  rendered  upon  one,  and  a  writ  of  error  sued  out  upon 
such  judgment,  and  the  matter  of  the  other  count  be  afterward 
tried  and  determined  and  judgment  rendered  upon  it.  Beference 
was  made  to  two  early  English  cases,  which,  upon  examination,  do 
not  appear  to  us  to  establish  any  such  general  rule. 

In  the  firat  of  those  cases,  in  the  36th  year  of  Henry  VI,  on  a 
writ  of  entry  sur  disseisin  in  the  Common  Bench,  to  recover  cer- 
tain land  and  rent,  the  issue  as  to  the  land  was  tried  and  found  for 
the  demandant,  and,  while  the  rent  yet  depended  in  plea,  the 
demandant  had  judgment  to  recover  the  land  and  damages  there- 
for, and  prayed  for  fi  fieri  facias  returnable  presently,  and  had  it, 
and  the  sheriff  returned  fieri  feci.  **  Littleton  prayed  that  the 
moneys  might  bo  delivered  to  the  defendant;  and  that  he  might 
have  a  supersedeas  to  the  sheriff  until  the  plea  be  determined,  for 
before  that  the  plea  be  wholly  determined  he  cannot  have  a  writ  of 
error,  because  it  is  one  original."  Prisot,  C.  J.,  said:  "In  debt 
against  two  by  divers  praecipes,  if  there  be  error  in  a  judgment 
against  the  one,  he  shall  have  a  writ  of  error,  and  yet  the  original 
is  here;  for  in  those  originals  in  which  there  are  divers  counts  and 
there  is  error  against  the  one,  he  shall  have  a  writ  of  error  and  the 
record  of  his  count,  and  the  plea  shall  be  severe  from  the  original 
and  removed  into  the  King's  Bench,  and  yet  the  original  remains 
here.  But  where  there  is  one  original  and  one  count,  he  cannot 
have  a  writ  of  error;  for  the  writ  and  the  record  cannot  be  in  the 
King's  Bench  and  also  here.  But  bring  us  a  special  writ  of  error, 
if  you  will,  and  we  will  advise,  when  we  see  the  writ,  whether  it 
shall  be  allowed  or  no."    Fitz.  Abr.,  Fieri  Facias,  pi.  3. 

Of  that  case  it  is  to  be  observed,  Ist.  The  opinion  of  the  court, 
upon  the  question  whether  the  tenant  should  seek  relief,  from  the 
judgment  and  execution  for  the  laud  and  damages,  by  a  supersedeas 
of  proceedings  until  the  matter  of  the  rent  should  be  determined, 
or  by  suing  out  a  writ  of  error  immediately,  was  reserved  antil  a 
special  writ  of  error  should  be  presented.  2d.  The  dictum  as  to 
"  debt  against  two  by  divers  praecipes "  had  in  view  the  case  of 
several  praecipes  against  different  persons  for  different  claims,  which, 
though  apparently  permitted  by  the  practice  of  that  time  to  be 
joined  in  one  original  writ,  were  really  equivalent  to  two  originals. 
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and  were  so  regarded;  Reg.  Brev.  139  a;  Vin.  Abr.,  PrcBcipe  quod 
reddai,  F.  pi.  6,  7;  Com.  Dig.,  Pleader,  3  B.  7;  as  in  the  case  in 
which  onr  practice  act  allows  parties  having  different  liabilities 
upon  one  written  contract  to  be  joined  in  one  action,  with  several 
counts  and  several  judgments.  Gen.  Stats.,  ch.  129,  §  4;  Hdwkes  v. 
PUUipsy  7  Gray,  28*;  Wamesit  Bank  v.  Buttrick,  11  id.  387;  OoU 
T.  Leamedy  118  Mass.  380.  3d.  In  the  same  court,  two  years  earlier^ 
on  a  quare  impedit  against  the  bishop,  the  pretended  patron  and 
his  clerk,  on  which,  before  the  plea  of  the  bishop  was  determined, 
judgment  was  given  against  the  others,  and  they  undertook  to  sue 
out  a  writ' of  error,  the  opinion  of  the  court  is  thus  reported  : 
"Prisot  et  tola  turia.  It  cannot  be  ;  for  a  writ  of  error  recites  all 
those  names  which  are  party  to  the  original  writ,  and  then  it  says, 
et  si  judicium  iyide  redditum  fuerit,  tunc  recordum  illud  habeatis  : 
wherefore  that  proves  that  it  cannot  be  removed  before  that  the 
whole  matter  be  determined."  34  Hen.  VI,  11,  38,  41 ;  s.  c,  Pitz- 
Abr,,  Error,  pi.  35. 

The  other  case  relied  on  by  the  Commonwealth  was  decided  in 
the  17th  year  of  James  I,  and  was  a  quo  loarranto  brought  against 
Cusack  and  other  aldermen  of  Dublin,  pretending  to  be  a  corpora- 
tion, and  to  have  certain  special  privileges.  The  Court  of  King's 
Bench  in  Ireland,  as  to  the  special  privileges,  gave  judgment  of 
seizure,  ouster  and  finer  and,  as  to  the  question  of  corporation, 
curia  advisare  vult.  The  defendants  brought  the  case  on  writ  of 
error  to  the  King's  Bench  in  England.  Case  of  the  Corporation  of 
Dublin,  Palmer,  1.  At  the  first  argument,  Moktaqu,  C.  J.,  said  : 
"They  ought  not  to  have  given  judgment  for  any  part  until  they 
were  advised  of  the  whole,  for  a  judgment  ought  not  to  be  given 
by  parcels;"  and  Doderidoe,  J.,  "  as  to  that,  held  that,  inasmuch 
as  a  complete  judgment  for  this  cause  is  not  yet  given,  therefore 
the  record  is  not  repioved,  for  the  writ  of  error  is  si  judicium 
redditum  est,  which  must  be  intended  a  complete  judgment."  s.  o. 
nom.  Le  Roy  v.  Cusacke,  2  Rol.  R.  113,  116.  But  the  court  after- 
ward decided  that  the  writ  of  error  was  well  brought,  and,  being  of 
opinion  that  there  was  no  error,  affirmed  the  judgment.  Palmer, 
5,  9;  2  Rol.  R.  125. 

These  reports  contain  some  obiter  dicta  that  the   court  below 

might  afterward  render  judgment  upon  the  matter  not  disposed 

oi;  but  the  only  point  adjudged,  as  best  stated  in  another  report  ol 

the  cane,  in  Chief  Justice  Tkeby's  notes  to  Dyer's  Reports  (which, 

Vol.  XXIII.— 42 
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B8  observed  by  Duller,  J.,  in  Milivardy.  Thatcher,  2  T.  R.  81,  84, 
Are  good  authority),  was  '*  that  the  writ  of  error  was  well  brought, 
for  the  judgment  is  quod  capiatur  projitie,  by  which  they  shall  be 
imprisoned;  aud  if  they  shall  not  have  a  writ  of  error,  they  will  be 
without  remedy."  TlieKbig  v.  Fraternity  of  Dublin^  Dyer,  291  i, 
note.  There  can  be  no  doubt  that  any  judgn\jent,  on  which  a  per- 
son is  liable  to  be  and  is  in  fact  imprisoned,  is  such  a  final  judg- 
ment 2is  to  entitle  him  to  sue  out  a  writ  of  error.  Bryan  v.  Bates, 
12  Allen,  201,  207. 

Lord  Coke  treated  the  case  of  a  judgment  under  which  a  person 
suffers  immediate  loss  or  injury,  as  well  as  that  of  a*  judgment 
upon  one  of  two  several  praecipes,  as  exceptions,  depending  upon 
the  peculiar  circumstances,  to  the  general  rule  that  a  writ  of  error 
will  not  lie  until  the  whole  case  is  determined.  Metcalfe^s  case,  11 
Rep.  38  a,  39  a,  41  a;  s.  c.  nam.  Wood  v.  Medcatfe^  1  Bol.  B.  84,  85; 
Metcalf  V.  Wood,  Cro.  Jac.  356,  357. 

We  have  not  been  able  to  find  any  English  case  within  the  last  two 
centuries,  in  which  a  writ  of  error  has  been  maintained  in  a  civil 
itction  before  all  the  counts  were  disposed  of.  On  the  contrary,  it 
seems  to  be  now  established,  that  a  writ  of  error  cannot  be  brought 
by  the  defendant,  before  judgment  upon  all  the  counts;  nor  by  the 
plaintiff.,  until  all  the  pleas  have  been  disposed  of,  even  if  there  has 
been  judgment  for  the  defendant  upon  a  plea  which  goes  to  the 
whole  cause  of  action.  Samuel  v.  Judin,  6  East,  333;  Beckham  y. 
Knight.  7  Scott,  346;  s.  c,  7  Dowl.  409;  Tolson  v.  Kaye,  6  Man.  A 
Gr.  536;  s.  c,  7  Scott  N.  R  222. 

In  this  Commonwealth,  if  a  declaration  contains  several  counts 
for  distinct  causes  of  action,  and  the  jury  return  a  verdict  npon 
one  and  disagree  as  to  the  others,  final  judgment  is  not  rendered, 
nor  can  the  rulings  upon  the  first  count  be  revised  by  appeal  or 
bill  of  exceptions,  until  the  other  counts  have  been  disposed  of. 
Hall  V.  Briggs,  18  Pick.  503  ;  Case  v.  Ladd,  2  Allen,  130 ;  Harding 
T.  Pratty  119  Mass.  188.  To  the  same  eflfect  are  Peet  v.  McGraw,  21 
Wend.  667,  and  Ufiited  States  v..  Girault,  11  How.  22,  32. 

Under  a  statute  allowing  the  government  to  sue  out  a  writ  of 
error  *'  to  review  any  judgment  rendered  in  favor  of  any  defendant 
upo4i  any  indictment,"  except  in  case  of  his  acquittal  by  the  jury, 
it  was  held  by  the  Court  of  Appeals  of  the  State  of  New  York,  that 
a  writ  of  eiTor  could  not  be  brought  on  a  judgment  in  favor  of  the 
defendant  upon  a  demurrer  to  one  count,  while  an  issue  of  fact 
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upon  another  count  was  still  pending.     People  v.  Merrill,  4  Ker- 
nan,  74. 

By  the  law  of  England  and  of  this  Commonwealth,  when  a 
verdict  of  guilty  has  been  returned  upon  one  count  of  an  indict- 
ment, the  defendant  may  be  lawfully  sentenced  thereon,  although 
no  verdict  has  been  returned  upon  another  count.  LatMm  v.  The 
Queen,  6  B.  &  S.  635  ;  s.  c,  9  Cox's  C.  C.  516  ;  Edgerton  v.  Com- 
monweaUhy  5  Allen,  514.  In  Latham  v.  The  Queen^  it  was  indeed 
fflid  that  the  counts  were  to  all  intents  and  purposes  separate 
indictments,  and  the  defendant  might  afterward  be  tried  on  the 
second  count ;  but  this  point  was  not  before  the  court.  On  the 
other  hand,  in  Edgerton  v.  Commonwealth,  this  court  was  of  opin- 
ion that  there  could  be  only  one  judgment  upon  the  indictment, 
and  that  consequently  a  judgment  and  sentence  upon  one  count 
definitively  and  conclusively  disposed  of  the  whole  indictment,  and 
operated  as  an  acquittal  upon,  or  discontinuance  of,  the  other 
count.  And  the  same  view  has  been  aflirmed  by  decisions  in  other 
States.  OuerUher  v.  People,  24  N".  Y.  100  ;  Oirts  v.  Commonwealth, 
n  Penn.  St.  351 ;  Weinzorpflin  v.  State,  7  Blackf.  186  ;  Stoltz  v. 
People,  4  Scam.  168  ;  State  v.  Hill,  30  Wis.  416  ;  Kirk  v.  Common- 
wealth,  9  Leigh,  627  ;  Ndbors  v.  State,  6  Ala.  200  ;  Morris  y.  State, 
8  Sm.  &  Marsh.  762. 

We  have  no  doubt  that  this  is  the  true  view,  and  that  the  same 
principle  applies  to  a  case  in  which  a  verdict  of  guilty  is  returned 
upon  all  the  counts,  and  sentence  is  passed  upon  some  of  them  — 
especially  where,  as  in  the  present  case,  all  the  counts  are  against 
the  same  person,  and  no  special  order  is  made  at  the  term  at  which 
the  judgment  is  rendered,  continuing  the  case  for  further  proceed- 
ings. The  sentence  upon  the  first  two  counts,  though  erroneous 
and  hable  to  be  reversed  by  writ  of  error,  yet,  having  been  rendered 
by  a  court  which  had  jurisdiction  of  the  party  and  of  the  offense, 
on  a  verdict  returned  in  due  form,  was  not  absolutelv  void.  Com- 
monweaUh  v.  Loud,  3  Mete.  328  ;  Kitey.  Commonwealth,  11  id.  581, 
585;  Ex  parte  Lange,  18  Wall.  163,  174.  The  sentence  might  have 
been  amended  at  the  same  term,  and  before  any  act  had  been  done 
in  execution  thereof.  Commonwealth  v.  Weymouth,  2  Allen,  144. 
But  after  the  defendant  had  been  imprisoned  under  it,  and  the 
term  had  been  adjourned  without  day,  the  court  could  not  amend 
it,  or  set  it  aside  and  impose  a  new  sentence  instead.  Rex  y.' 
Fletcher,  Russ.  &  Ey!  58  ;   Brown  v.  Rice,  57  Me.  55 ;   Common^ 
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wealth  V.  Mayloy,  57  Penn.  St.  291  ;  Bx  parte  Lange,  above  cited. 
This  is  not  like  a  case  in  which  the  indictment  has  been  ordered  by 
the  court  to  be  laid  on  file,  without  any  judgment  against  the 
defendant,  as  in  Commonwealth  v.  Dowdican's  Baily  115  Mass.  133. 
The  result  is,  that  it  was  not  in  the  power  of  the  Superior  Court, 
after  having  rendered  one  judgment  and  sentence  against  the 
defendant,  upon  which  he  had  been  since  imprisoned.,  to  order  at  a 
subsequent  term  that  the  case  should  be  brought  forward  and 
another  sentence  imposed. 

Exceptions  sustained. 

L  S.  Morse,  for  defendant. 

W.  C,  Lori7ig,  Assistant  Attorney-General  (C.  R.  IVain,  Attor- 
ney-General, with  him),  for  Commonwealth. 


Hill  v.  City  of  Boston. 

(12S  Mass.  844.) 
Municipal  eorp&rcUion  — LiabUUy  of,  io  private  action  for  neglect  of  general  duif. 

No  private  action,  unless  expressly  authorized  by  statute,  can  be  maintained 
against  a  city  for  the  neglect  of  a  public  duty  Imposed  upon  it  by  law  for  the 
benefit  of  the  public,  and  from  the  performance  of  which  the  corporation 
receives  no  profit  or  advantage. 

A  child,  attending  a  public  school  in  a  school-house  provided  by  a  city,  under 
the  duty  imposed  upon  it  by  general  laws,  cannot  maintain  an  action  against 
the  city  for  an  injury  suffered  by  reason  of  the  unsafe  condition  of  a  stair- 
case in  the  school-house,  over  which  he  is  passing.* 

GRAY,  C.  J.  This  is  an  action  of  tort  against  the  city  of  Bos- 
ton. The  plaintiff,  who  sues  by  his  next  friend,  offered  to 
prove  at  the  trial  that  in  May,  1874,  he  was  of  the  age  of  eight 
years,  and  was  a  pupil  attending  a  school  in  Boston,  which  was  one 
of  the  public  schools  which  the  city  was  bound  by  law  to  keep  and 

*  See  Hotre  v.  Portsmonlh^  22  Am.  Rep.  464;  Detroit  v.  Btckma%u  id.  607,  atid 
note;  Smith  v.  Philadelphia,  id.  781;  HiU  v.  Aldermen,  21  id.  451;  WhttUr  t. 
Cincinnati,  2  id.  868;  Wither  y.  Boeton,  6  id.  196;  Qraiit  ▼.  Erie,  8  id.  272,  For- 
eyth  V.  Mayor,  12  id.  676 . 
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maintain  ;  that  this  school  was  on  the  third  floor  of  tho  building 
in  which  it  was  kept ;  that  the  staircase  was  winding,  and  the  rail- 
ing thereof  so  low  as  to  be  dangerous  ;  that  the  city  negligently 
constructed  and  maintained  the  building,  and  authorized  the 
pnblic  schools  to  be  kept  therein  ;  and  that  the  plaintiff,  while 
going  to  school,  and  being  in  the  exercise  of  due  care,  fell  over  the 
railing  of  the  second  flight  of  stairs,  and  was  seriously  injured. 

The  plaintiff  also  offered  to  prove  that  the  school  committee  of 
the  city,  for  a  long  time  before  the  accident,  knew  the  building  to 
be  dangerous  and  unfit  for  tlie  purposes  of  a  public  school,  and  had 
been  notified  by  the  teachers  of  the  school  of  the  dangerous  con- 
dition, and  had  promised  to  repair  the  same,  and  had  neglected  to 
do  so.  But  the  school  committee  is  not  charged  by  law  with  any 
dnty  of  erecting  or  constructing  school-houses,  but  only  with  jthat  of 
keeping  them  in  good  order  when  built,  and  with  the  general  charge 
and  management  of  the  school,  and  of  procuring  a  suitable  place 
for  the  schools  where  there  is  no  school-house.  The  duty  to  pro- 
vide and  maintain  school-houses,  properly  furnished,  is  imposed 
by  general  law  upon  all  towns  and  cities  in  the  Commonwealth. 
Oen.  Stats.,  cli.  3,  §  7,  cl.  17  ;  ch.  38,  §§  36,  40 ;  Stats.  1821,  ch. 
110,  §  19  ;  1854,  ch.  448,  §  56.  The  declaration  does  not  proceed, 
and  the  learned  counsel  for  the  plaintiff  does  not  rely,  upon  any 
negligence  of  the  school  committee,  but  upon  the  negligence  of 
the  city  in  improperly  constructing  the  school-house  ;  and  the 
length  of  time  that  the  condition  of  the  staircase  had  existed,  and 
been  known  to  the  school  committee,  is  only  material  as  bearing 
upon  the  question  of  negligence  on  the  part  of  the  city. 

The  question  presented  by  the  report  is,  whether,  upon  so  much 
of  the  evidence  offered  as  is  competent,  the  plaintiff  is  entitled  to 
recover;  if  he  is,  the  case  is  to  stand  for  trial;  otherwise,  judg- 
ment is  to  be  entered  for  the  defendant. 

We  had  supposed  it  to  be  well  settled  in  this  Commonwealth  that 
no  private  action,  unless  authorized  by  express  statute,  can  be 
maintained  against  a  city  for  the  neglect  of  a  public  dnty  imposed 
npon  it  by  law  for  the  benefit  of  the  public,  and  from  the  perform- 
ance of  which  the  corporation  receives  no  profit  or  advantage. 
But,  it  having  been  suggested  at  the  argument  that  the  recent 
opinions  of  the  Supreme  Court  of  the  United  States  tended  to  a 
different  result,  the  respect  due  to  that  high  court,  even  in  mat-  M 
ters  in  which  we  are  not  bound  by  its  decisions,  has  led  us  to  re-         " 
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examine  the  foundations  upon  which  our  lavr  rests,  and,  in  stating 
our  conclusion,  to  make  fuller  reference  to  the  authorities  than 
might  under  other  circumstances  have  been  thought  expedient. 

The  question  has  most  commonly  arisen  in  actions  for  defects  in 
highways  and  bridges,  by  reason  of  which  persons  passing  over 
them  have  received  injuries. 

By  the  common  law  of  England,  the  charge  of  repairing  high- 
ways lay  upon  the  inhabitants  of  the  parish,  of  common  right, 
and  could  rest  upon  other  corporations  or  individuals  only  bj*^ 
tenure  or  prescription.  Lord  Hale,  in  Austin^s  case,  1  Veiitr. 
183,  189;  Com.  Dig.  Chimin,  A  4;  Bac.  Abr.,  Highways,  E.  13  Rep. 
(ed.  1826)  33,  note  J.  Bridges  in  highways,  if  "  within  any  city  or 
town  corporate,"  were  to  be  repaired  by  the  inhabitants  of  such 
city  or  town;  if  "without  the  city  or  town  corporate,"  by  the 
county;  and  no  other  corporation  or  private  person  was  bound  to 
repair  a  bridge,  unless  by  tenure  or  prescription.  For  want  of 
repair  in  a  private  bridge,  the  person  entitled  to  a  passage  over  it 
might  have  a  remedy  by  writ  de  ponte  reparando;  but  for  want  of 
repair  in  a  public  bridge,  the  remedy  was  by  presentment  or  infor- 
mation at  the  suit  of  the  King.  "  Where  it  cannot  be  known  and 
proved  what  persons,  lands,  tenements  and  bodies  politic"  were  bound 
to  make  or  repair  a  public  bridge,  the  Stat,  of  22  Hen.  VIII,  eh.  5, 
provided  a  more  speedy  remedy  to  compel  the  inhabitants  of  the 
city,  town  or  county  to  repair,  by  application  to  four  justices  of 
the  peace.  3  Stats,  of  the  Realm,  322;  2  Inst.  696-703;  Hepair  of 
^rMfyev,  13  Rep.  33;  Regina  v.  Justices  of  SLPeter%  2  Ld.  Baym. 
1249,  1251;  Com.  Dig.  Chimin,  B.  3;  Bac.  Abr.,  Bridges. 

Although  the  English  books  contain  numerous  cases  of  indict- 
ments or  information  for  neglect  to  repair  highways  and  bridges, 
no  instance  has  been  referred  to,  in  the  frequent  discussions  of  the 
subject  in  England  and  in  this  country,  in  which  an  English  court 
has  sustained  a  private  action  against  a  public  or  municipal  corpo- 
ration or  quasi  corporation  for  such  neglect,  except  under  a  statute 
expressly  or  by  necessary  implication  giving  such  a  remedy. 

The  leading  case,  as  it  has  generally  been  considered,  is  in 
Brooke's  Abridgment,  where  it  is  thus  stated:  "  Common  highway 
is  out  of  repair,  so  that  1  mire  my  horse,  I  shall  not  have  an  action 
against  those  who  ought  to  repair  it,  for  it  is  popular,  and  shall  be 
reformed  by  presentment.  Qnod  nota  per  Heydon,  etc.  5  Edw.  IV,  3." 
Bro.  Abr.,  Accion  sur  le  Case,  pi.  93.     In  the  vcar  book  referred  Uk 
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the  case  is  stated  a  little  more  fully:  '^  If  there  be  a  common  way, 
and  it  is  not  repaired,  so  that  I  am  damaged  by  the  miring  of  my 
horse^  I  shall  not  hnve  any  action  for  that  against  those  who  ought 
to  repair  tlie  way,  but  it  is  a  popular  action,  in  which  case  no 
individual  shall  liavc  an  action  on  the  case,  but  it  is  an  action  by 
way  of  presentment.  Quod  7iota  per  Heydon,  etc.";  5  Edw.  IV,  2^ 
pi.  24.  Heydon,  here  mentioned,  appeara  to  have  been  counsel  only, 
and  never  a  judge.  4  Foss'  Judges  of  England,  402, 431.  And  the 
case  might,  at  first  sight,  bo  supposed  to  be  but  a  statement  of  the 
general  rule  that  a  public  nuisance  can  bo  prosecuted  by  indictment 
only,  and  not  by  private  action,  and  it  was  so  treated  in  some  early 
books.  Bro.  Abr.,  Nuisance,  pL  29;  Williams''  ceute,  5  Rep.  72  b,  73- 
a;  Anon.y  Moore,  180,  pi.  321.  But  it  has  been  uniformly  un- 
derstood in  modern  times  as  showing  that  it  was  because  the  high- 
way ought  to  be  repaired  by  the  public,  that  the  common  law  did 
not  make  an  injury,  arising  from  neglect  to  repair,  a  subject  of 
private  action,  but  only  of  indictment  by  the  government.  Lord 
Eektok  and  Ashhurst,  J.,  in  Russell  v.  Men  of  Devon,  2  T.  R. 
667,  673;  Alderson,  B.,  in  M'Kinnony.  Penson,S  Exch.  319,  321, 
323;  Hakkek,  J.,  in  Oibson  v.  Mayor,  etc,  of  Preston,  L.  B.,  5  Q. 
B.  218,  222;  Kent,  C,  in  Bartlett  v.  Crozier,  17  Johns.  439,  454; 
HoBNBLOWER,  C.  J.,  in  Freeholders  of  Stissex  v.  Strader,  3  Harri- 
son, 108,  121 ;  Selden,  J.,  in  Weet  v.  Brockport,  16  N.  Y,  161^ 
167,  note. 

In  Thomas  v.  Sorrell,  Vaugh.  330,  340,  Chief  Justice  Vaughan", 
arguendo,  said:  ''And  note,  if  a  man  have  particular  damage  by  a 
foondrous  way,  he  is  generally  without  remedy,  though  the  Aui- 
8ance*i8  to  be  punished  by  the  King.  The  reason  is  because  a 
fonndroos  way,  a  decayed  bridge  or  the  like,  are  commonly  to  be 
repaired  by  some  township,  vill,  hamlet,  or  a  county,  who  are  not 
corporate,  and,  therefore,  no  action  lies  against  them  for  a  particu- 
lar damage,  but  their  neglects  are  to  be  presented  and  they 
punished  by  fine  to  the  King.  But  if  a  particular  person  or  body 
corporate  be  to  repair  a  certain  highway,  or  portion  of  it,  or  a 
bridge,  and  a  man  is  endamaged  particularly  by  the  foundrousnesS' 
of  the  way  or  decay  of  the  bridge,  he  may  have  his  action  against 
the  person  or  body  corporate  who  ought  to  repair  for  his  damage, 
because  he  can  bring  his  action  against  them;  but  where  there  i? 
no  person  against  whom  to  bring  his  action,  it  is  as  if  a  man  be 
damaged  by  one  that  cannot  be  known. '^ 
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recognized  by  this  court,  even  before  it  was  declared  by  statate, 
that  towns,  as  well  as  counties,  territorial  parishes  and  school  dis- 
tricts, by  virtue  of  their  existence  as  quasi  corporations,  were  capa- 
ble of  holding  property  and  making  contracts  for  the  purposes  for 
which  they  were  established.  Windham  v.  Portland,  4  Mass.  384, 
389 ;  Rumford  School  District  v.  Wood,  13  id.  193,  198 ;  Fir^ 
Parish  in  Sutton  v.  Cole,  3  Pick.  232,  240  ;  Eev.  Stats.,  ch.  15,  § 
11,  and  Commissioners'  note  ;  Gen.  Stats.,  ch.  18,  §  9. 

By  the  common  law  of  Massachusetts  and  of  other  New  England 
States^  derived  from  immemorial  usage,  the  estate  of  any  inhabit- 
ant of  a  county,  town,  territorial  parish  or  school  district,  is  lia- 
ble to  be  taken  on  execution  on  a  judgment  against  the  corporation. 
5  Dane's  Abr.  158;  Hawkes  v.  Kennebeck,  7  Mass.  461,  463;  (Those  v. 
Merrimack  Bank,  19  Pick.  564,  569 ;  Oaskill  v.  Dudley,  6  Mete 
546  ;  Beardsley  v.  Smith,  16  Conn.  368.  In  this  Commonwealth^ 
payment  of  such  a  judgment  has  never  been  compelled  by  man- 
damus against  the  corporation,  as  in  other  parts  of  the  United 
States.  Dillon  on  Mun.  Corp.  (2d  ed),  §§  446,  686  ;  Supervisors 
V.  United  States,  4  Wall.  435. 

From  a  very  early  period,  towns  have  been,  by  general  laws, 
required  to  keep  highways  and  bridges  in  repair,  and  made  liable 
to  actions  for  defects  therein  by  persons  sustaining  special  damage 
in  their  persons  or  property.  Mass.  Col.  Stat  1648,  2  Mass.  Col. 
Eec.  229  ;  Mass.  Col.  Stats,  (ed.  1672)  12 ;  Prov.  Stat.  1693-94  (5 
W.  &  M.),  ch.  6,  §§  1,  6  ;  1  Prov.  Laws  (State  ed.),  136, 137 ;  Anc. 
Chart.  55,  56,  267,  269  ;  Stat  1786,  ch.  81,  §§  1,  7 ;  Rev.  Stats., 
ch.  25,  §§  1,  22  ;  Stat  1850,  ch.  5  ;  Gen.  Stats.,  ch.  44,  §§  1,  22. 
The  case  of  Horton  v.  Ipswich,  12  Cush.  488,  cited  for  the  plaintiff, 
was  an  action  upon  such  a  statute. 

In  a  case  in  this  court  in  1810,  in  which  an  action  was  main- 
tained against  a  corporation  chartered  to  maintain  a  canal  and  to 
take  tolls  thereon,  for  suffering  its  canal  to  be  out  of  repair, 
whereby  the  plaintiff's  raft  stuck  fast  and  was  injured,  Parsoxs, 
C.  J.,  said,  that  although  quasi  corporations,  such  as  counties  and 
hundreds  in  England,  and  counties  and  towns  in  this  State,  were 
liable  to  information  or  indictment  for  a  neglect  of  a  public  duty 
imposed  on  them  by  law,  yet  it  was  settled  in  the  case  of  Russell 
V.  Men  of  Devon,  above  cited,  that  no  private  action  could  be  main- 
tained against  them  for  a  breach  of  their  corporate  duty,  unless 
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rach  action  was  given  by  statute.  Riddle  v.  Proprietors  of  Locks 
*  Canals,  7  Mass.  169,  187. 

Two  years  later,  the  question  was  directly  presented  for  judg- 
ment, in  an  action  at  common  law  against  a  town  for  a  personal 
injury  caused  by  a  defect  in  a  highway,  of  which  the  town  had  not 
bad  the  notice  required  to  charge  it  under  the  statute.  It  was 
argued  for  the  plaintiff,  that  none  of  the  objections  which  pre- 
vailed in  Russell  v.  Men  of  Devon  applied,  because  here  the  town 
was  a  corporation  created  by  statute,  capable  of  suing  and  being 
sned,  was  bound  by  statute  to  keep  the  public  highways  in  repairs, 
was  called  upon  to  answer  only  for  its  own  default,  and  had  a 
treasury  out  of  which  judgments  recovered  against  it  might  be  sat- 
isfied; and  that  the  objection  that  a  multiplicity  of  actions  would 
be  the  consequence  of  levying  the  execution  on  one  or  more  inhabit- 
ants of  the  town  could  have  no  effect,  because  it  would  equally 
apply  to  every  action  against  a  town  or  parish,  and  yet  such  actions 
were  every  day  brought  and  supported.  But  the  court  arrested 
judgment,  saying:  *'It  is  well  settled  that  the  common  law 
gives  no  such  action.  Corporations  created  for  their  own  bene- 
fit stand  on  the  same  ground,  in  this  respect,  as  individuals.  But 
ijuasi  corporations,  created  by  the  legislature  for  purposes  of  pub- 
lic policy,  are  subject,  by  the  common  law,  to  an  indictment  for 
tbe  neglect  of  duties  enjoined  on  them;  but  are  not  liable  to  an 
action  for  such  neglect,  unless  the  action  be  given  by  some  statute." 
Mower  v.  Leicester,  9  Mass.  247,  250. 

Those  cases  have  ever  since  been  considered  as  having  established 
in  this  Commonwealth  the  general  doctrine  that  a  private  action 
cannot  be  maintained  against  a  town  or  other  quasi  corporation, 
for  a  neglect  of  corporate  duty,  unless  such  action  is  given  by  stat- 
uu'.  Wliiie  V.  PhiUipston,^0  Mete.  108,  110;  Sawyer  \\  Northfield, 
:  Ciish.  490,  494;  Bigelow  v.  Randolph,  14  Gray,  541,  543.  And 
they  have  been  approved  and  followed  throughout  New  England. 
Adams  v.  Wiscasset  Bank,  1  Greenl.  361,  364;  Reed  v.  Belfast,  20 
Me.  246,  248;  Farniim  v.  Concord,  2  N.  H.  395;  Eastmans.  Mere- 
dith, 36  id.  284,  297-300;  Uyde  v.  Jamaica,  27  Vt.  443,  457;  State 
V.  Burliwjion,  3<i  id.  521,  524;  Cliidsey  v.  Canton,  17  Conn.  475, 
478:  Taylor  v.  Feckhavi,  8  R.  I.  349,  352  ;  s.  c,  5  Am.  Rep.  578. 

In  Bartlett  v.  Crozier,  17  Johns.  439,  a  traveler,  whose  horse 
suffered  injury  from  a  defect  in  a  bridge,  brought  an  action  against 
a  surveyor  of  highways,   under  a  statute  of  New  York,   which 
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iia2>osed  the  duties  of  repairing  highways  and  bridges  on  commis- 
:  ioners  of  highways  and  surveyors.  Chancellor  Kekt,  delivering 
t!ie  unanimous  opinion  of  the  Court  of  Errors,  and  overruling  the 
decision  of  the  Supreme  Court  in  15  Johns.  250,  held  that  the 
action  would  not  lie,  citing  the  early  English  authorities,  and 
observing  that  the  case  of  Russell  v.  Afen  of  Devoriy  with  the  refer- 
ence therein  to  the  case  in  5  Edw.  IV,  '*  is  an  authority  equally  to 
show  that  no  private  suit  will  lie  in  a  case  of  a  broken  bridge, 
which  is  to  be  repaired  by  the  country,  or  of  a  bad  road,  which  is 
to  be  repaired  by  the  parish ;  "  and  that  when  the  judges  admitted 
that  such  an  action  would  lie  against  an  individual  bound  to  repair 
a  bridge,  '^  they  must  have  alluded  to  such  cases  as  those  mentioned 
by  Lord  Coke,  in  which  an  individual  or  a  corporation  may  be 
bound  to  repair  a  private  bridge,  or  a  public  bridge,  by  reason  of 
tenure  or  prescription,  or  the  grant  of  the  toll."  And  the  Chan- 
cellor said  that  the  fact  that  under  the  English  law,  as  under  the 
law  of  New  York,  officers  existed,  and  had  been  known  from  ancient 
times,  charged  with  repairing  the  roads  and  bridges,  and  yet  there 
was  no  precedent,  in  the  English  books  or  under  the  colonial  gov- 
eniment,  of  any  such  private  action,  afforded  a  very  strong  pre- 
sumption that  no  such  action  would  lie ;  and  that  if  the  legislature 
had  intended  to  introduce  a  new  rule  upon  the  subject,  the  law 
would  and  ought  to  have  been  explicit.     17  Johns.  45;;J-455. 

In  Freeholders  of  Sussex  v.  Slrader.  3  Harrison,  108,  a  similar 
decision  was  made  by  the  Supreme  Court  of  New  Jereey;  and 
HoRNBLOWEP,  C.  J.,  and  Dayton,  J.,  in  able  and  leai*ned  opin- 
ions, affirmed  the  exemption  of  counties  and  towns,  although  by 
statute  made  corporations  capable  of  suing  and  being  sued,  from 
liability  to  private  actions  for  defect*  in  highways  or  bridges.  And 
it  has  since  been  considered  settled  law  in  that  Slate  that  thev  are 
not  so  liable,  except  where  the  right  of*action  has  been  expressly 
given  by  statute.  Cooley  v.  Freeholders  of  EsseXy  3  Dutcher,  415; 
Livermore  v.  Freeholders  of  CamdeUy  5  id.  245,  and  2  Vroom,  507. 

In  Commissioners  of  Highways  Y.AfarHn,  4  Mich.  557.  it  was 
held  tliut  towns,  though  by  statute  made  cor|X)ration8  capable  of 
suing  and  being  sued,  were  not  liable  to  actions  for  damages  sus- 
tiiinod  by  individuals  in  consequence  of  want  of  repair  in  a  bridge 
and  highwjiy,  and  could  not  be  subjected  to  such  liability  by  bring- 
ing the  acti«>n  against  the  commissioners  of  highways.  And  in 
Illinois  it  is  hold  that  neither  counties,  though   made   by  statute 
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bodies  corporate  and  politic,  with  power  to  make  and  enter  into 
contracts,  and  to  sue  and  be  sued  thereon,  nor  townships  estab- 
lisheil  us  civil  divisions  of  counties,  are  liable  to  action  for  defects 
in  highways  or  bridges.  Hedges  v,  Madison,  1  Oilman,  5G7;  Wlute 
V.  Bondy  68  111.  297;  Waltham  v.  Kemper^  55  id.  346;  Busnell  v. 
Steubeii,  57  id.  36. 

Tlie  same  rule  has  been  applied  to  actions  for  negligent  and 
defective  construction  of  buildings  erected  by  a  county  or  town, 
pursuant  to  a  duty  im][)08ed  upon  it  by  general  law  for  public 
objects. 

In  Freeholders  of  Sussex  v.  Sirader,  Hornblowek,  C.  J.,  said : 
"  It  is  the  duty,  for  instance,  of  the  board  of  freeholders  to  erect 
and  keep  in  repair  court-houses  and  jails;  a  neglect  to  do  so  may 
occasion  great  inconvenience,  perhaps  positive  loss  and  injury,  to 
some  individual  whose  business  or  duty  requires  his  attendance  at 
court;  the  building  by  being  old  and  out  of  repair  may  give  way, 
and  break  a  man's  limbs,  or  occasion  him  an  injury  in  some  other 
way;  but  no  one  will  pretend  that  in  such  case  an  action  would 
lie  by  the  person  injured* against  the  county.    3  Harrison,  121. 

In  Hamilton  Commissioners  v.  Mighchy  7  Ohio  St.  109,  it  was 
held,  upon  elaborate  consideration,  that  a  county,  sued  through 
its  commissioners,  who  were  authorized  by  statute  to  sue  and  be 
sued  on  any  contract  for  the  erection  or  repair  of  public  buildings 
or  bridges,  or  other  contract  which  they  were  authorized  to  enter 
into,  was  not  liable  to  an  action  for  the  negligent  and  improper 
construction  of  a  court-house  built  by  the  commissioners,  whereby 
a  witness,  summoned  to  attend  court  therein,  fell  into  the  cellar 
and  was  severely  injured. 

In  Eastman  v.  Meredithy  36  N.  H.  284,  which  was  an  action  by 
an  inhabitant  and  legal  voter  in  a  town,  attending  a  town-meet- 
ing in  the  town -house,  the  floor  of  which  gave  way  by  reason  of 
being  negligently  and  imperfectly  constructed,  it  was  held  in  a 
masterly  opinion  by  Perley,  C.  J.,  reviewing  the  authorities,  that, 
assuming  it  to  be  the  duty  of  the  town  to  provide  a  safe  and  suit- 
able place  for  a  town  meeting,  yet  a  citizen  of  the  town,  who 
suffered  a  private  injury  in  the  exercise  of  his  public  rights,  from 
neglect  of  the  town  in  the  performance  of  this  public  duty,  could 
not  maintain  an  action  against  the  town  to  recover  damages  for 
the  injury. 

So  in  Bigtlow  v.  Randolph,  14  Oray,  541,  this  court  held  that  a 
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town,  which  had  erected  a  sohool-house  in  the  performance  of  the 
duty  imposed  upon  it  by  general  law,  was  not  liable  to  an  action 
for  an  injury  sustained  by  a  scholar  attending  school  therein  from 
a  dangerous  excavation  in  the  school-house  yard,  which  had  been 
negligently  permitted  to  remain  insufficiently  guarded. 

The  fact  that  the  present  action  is  brought  against  the  city  of 
Boston,  and  not  against  a  county  or  town,  does  not,  under  the 
Constitution  and  laws  of  this  Commonwealth,  constitute  any  sub- 
stantial distinction. 

The  reference  by  Parsons,  C.  J.,  in  Riddle  v.  Proprieiorg  oj 
Locks  &  Canals,  7  Mass.  169,  188,  to  Mayor  of  Lynn  v.  Turner, 
Cowp.  86,  cited  and  explained  above,  was  in  answer  to  the  position 
of  counsel  that  a  corporation  was  not  liable  to  an  action  on  the 
case  for  any  neglect  of  corporate  duty.  The  case  before  him  was 
of  a  canal  corporation  taking  tolls  for  its  own  profit,  and  there 
were  at  that  time  no  cities  in  Massachusetts. 

The  second  article  of  amendment  of  the  Constitution  of  the  Com- 
monwealth, by  which  the  legislature  was  first  vested  with  the 
power  of  establishing  cities,  ordains  as  follows:  "The  General 
Court  shall  have  full  power  and  authority  to  erect  and  constitute 
municipal  or  city  governments,  in  any  corporate  town  or  towns  in 
this  Commonwealth,  and  to  grant  to  the  inhabitants  thereof  such 
powers,  privileges  and  immunities,  not  repugnant  to  the  Constitu- 
tion, as  the  General  Court  shall  deem  necessary  or  expedient  for 
the  regulation  and  government  thereof,  and  to  prescribe  the  man- 
ner of  calling  and  holding  public  meetings  of  the  inhabitants  in 
wards  or  otherwise,  for  the  election  oT  officers  under  the  Constitu- 
tion, and  the  manner  of  returning  the  votes  given  at  such  meet- 
ings ;  Provided  that  no  such  government  shall  be  erected  or  con- 
stituted in  any  town  not  containing  twelve  thousand  inhabitants, 
nor  unless  it  be  with  the  consent  and  on  the  application  of  a 
majority  of  the  inhabitants  of  such  town,  present  and  voting 
thereon,  pursuant  to  a  vote  at  a  meeting  duly  warned  and  holden 
for  that  purpose:  And  provided  also,  that  all  by-laws  made  by  such 
municipal  or  city  government  shall  be  subject,  at  all  times,  to  be 
annulled  by  the  General  Court." 

The  article  does  not  speak  of  granting  charters  or  acts  of 
incorporation,  but  of  '^erecting  and  constituting  municipal  or 
city  governments; "  by  the  words  "  in  any  corporate  town  or  towns," 
it  clearly  shows   that   the  towns  are  already  corporations;  and 
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the  powers  and  privileges  to  be  granted  are  suoh  ''as  the  Gen- 
eral Court  shall  deem  necessary  or  expedient  for  the  regulation 
and  government"  of  the  inhabitants.  The  article  throughout 
shows  that  the  establishment  of  a  city  is  deemed  to  be  an  act 
done  by  the  legislature  for  the  conyenient  and  efficient  adminis- 
tration of  local  government,  and  not  for  the  purpose  of  conferring 
any  peculiar  benefit  on  the  municipality  or  its  inhabitants. 

The  purpose  and  effect  of  the  change  in  the  form  of  munici- 
pal governments  in  this  Commonwealth,  under  the  amendment  of 
the  Constitution,  have  been  clearly  set  forth  by  Chief  Justice 
Shaw,  who  was  its  leading  supporter  in  the  Convention  of  1820^ 
who  is  understood  to  have  drafted  the  first  charter  gi'anted  under 
it,  the  original  act  to  establish  the  city  of  Boston  (which  has 
been  iu  great  part  the  model  upon  which  the  city  charters  since 
granted  have  been  framed),  and  who,  while  presiding  in  this  court, 
had  occasion  to  expound  it. 

In  the  Convention,  the  article  having  been  reported  in  very 
nearly  the  words  in  which  it  now  stands,  by  a  committee  of  which 
Mr.  Webster  was  chairman,  Mr.  Shaw  **  disclaimed  all  idea  of 
claiming  powers  or  privileges  for  one  class  of  citizens,  which  were 
not  to  be  equally  extended  to  another.  But  an  act  of  incorpora- 
tion for  municii)al  purposes  is  equally  enjoyed  by  all  the  towns  in 
the  Commonwealth.  In  other  countries,  cities  were  incorporated 
with  substantial  powers  and  privileges — the  right  of  choosing 
municipal  officers;  the  right  of  superintending  subjects  of  local 
administration,  and,  in  England,  the  right  of  choosing  members  of 
Parliament.  But  in  this  Commonwealth,  every  town  is  to  all  sub- 
stantial purposes  a  city.  They  are  towns  corporate,  having  the 
power  of  choosing  their  own  officers  and  sending  members  to  the 
<jeneral  Court,  with  jurisdiction  over  all  their  local  and  pruden- 
tial concerns,  such  as  the  support  of  schools  and  highways,  the 
reUef  of  the  poor,  the  superintendence  of  licensed  houses,  and 
other  matters  of  local  police.  They  have  the  power  of  making 
by-laws,  and  assessing  and  collecting  taxes.  They  possess  all  the 
powers  and  privileges  of  municipal  corporations  in  Great  Britain 
or  in  this  country.'*  He  then  pointed  out  that  the  existing  Con- 
stitution required  a  form  of  town  government  not  adapted  to  the 
condition  of  a  populous  town,  because  it  made  it  imperative  that 
the  voters  should  meet  together  in  one  body,  be  they  few  or  many; 
and  said:   ^'This  then  is  the  essential  difficulty.    The  General 
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Court  can  grant  powers  as  occasion  may  require,  but  cannot  dis- 
pense with  the  mode  of  organization  required  by  the  Constitution. 
What  then  is  the  remedy?  It  is  to  authorize  such  an  organ izaiion 
as  is  adapted  to  the  condition  of  a  numerous  people,  such  an  or- 
ganization as  will  admit  the  inhabitants  to  meet  in  sec-rioiis  for  the 
purposes  of  election,  and  choose  representatives  who  fcii<a.ki  imrt 
for  the  purpose  of  deliberation  instead  of  the  whole  body."  De- 
bates in  Convention  of  18'^0  (ed.  1853),  125,  192,  193.  And  see 
Warren  v.  Mayor  and  Aldennen  of  Charhstown,  2  Gray,  84,  101. 
In  Overseers  of  the  Poor  v.  Sears,  22  Pick.  122,  130,  133,  in 
which  it  was  held  that  the  overseers  of  the  poor  of  the  city  of 
Boston,  elected  under  the  city  charter,  continued  to  be  the  same 
corporation  as  the  overseers  of  the  poor  of  the  town  of  Boston, 
who  had  been  made  a  corporation  by  a  provincial  statute  of  1772,. 
Chief  Justice  Shaw  said  that,  at  the  time  of  the  passage  of  tiiat 
statute,  *'  towns  were  of  themselves  corporations,  having  perpetual 
succession,  consisting  of  all  persons  inhabiting  within  certain  ter- 
ritorial limits;"  that  *'  in  all  quasi  corporations,  as  cities,  towns, 
parishes,  school  districts,  membership  is  constituted  by  living 
within  certain  limits;"  that  ^'  in  i*egard  to  the  municipal  bodjf 
itself,  to  which  the  board  of  overseers  was  incident,  tlie  act'' 
establishing  the  city  of  Boston  seems  "  sedulously  to  guard  against 
the  construction,  that  by  its  operation  one  corporation  was  discon- 
tinued and  another  established  as  its  successor;"  and  as  showing 
that  ^'  the  town  was  continued  a  municipal  corporation,  with  a 
change  of  form  and  organization  only,"  he  quoted  the  first  section 
of  that  act,  bv  which  it  was  enacted  that  **the  inhabitants  of  the 
town  of  Boston,  for  all  purposes  for  which  towns  are  by  law  in- 
corporated in  this  Commonwealth,  shall  continue  to  be  one  body 
politic,  in  fact  and  in  name,  under  the  style  and  denomination  of 
the  city  of  Boston;  and  as  such  shall  have,  exercise  and  enjoy  all 
the  rights,  immunities,  powers  and  privileges,  and  shall  be  subject 
to  all  the  duties  and  obligations,  now  incumbent  upon,  and  apiier- 
taining  to  said  town,  as  a  municipal  corporation."  Stat.  J 821,  eh. 

110,  §  1. 

The  Constitution  does  not  indeed  allow  a  city  to  be  established 

in  the  first  instance,  so  as  to  transfer  the  immediate  control  of 
local  affairs  from  the  whole  body  of  citizens  in  town  meeting  to  a 
delegated  city  council,  except  with  the  consent  and  on  the  aj-pli- 
cation  of  a  majority  of  the  inhabitants.     But  when   a  city  has 
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once  been  established^  the  question  of  a  change  of  its  boundaries, 
or  of  the  annexation  of  a  town  to  it,  depends  exclusively  upon  the 
judgment  of  the  legislature,  and  does  not  require  the  assent  of 
any  municipal  corporation,  or  of  the  inhabitants  of  the  territory 
to  be  annexed,  whose  property,  upon  such  annexation,  will  become^ 
liable  to  be  taken  on  execution  for  the  debts  of  the  city;  nor  is  it 
in  the  power  of  a  town  to  appropriate  money  either  to  forward  or 
to  prevent  such  annexation.  Chandler  v.  Boston,  112  Mass.  200; 
Stone  Y.  Charlestown,  114  id.  214,  220,  221;  Jfinot  v.  West  Box- 
Jury,  112  id.  1;  s.  c,  17  Am.  Kep.  52;  CooUdge  v.  Brookliney  114  ^ 
Haas.  592. 

In  this  Commonwealth,  an  act  of  the  legislatui*e  changing  a 
town  into  a  city  has  never  been  considered  as  enlarging  civil  reme- 
dies for  neglect  of  corporate  duty;  and  it  has  been  constantly  held 
that  a  city,  like  a  town,  is  not  liable  to  an  action  for  a  defect  in  a 
highway,  except  so  far  as  the  right  to  maintain  such  an  action  has 
been  clearly  given  by  statute.  Brady  v.  Lowell^  3  Gush.  121;  Har- 
woody,  Lawett,  4  id.  310;  Hioson  v.  Lowell,  13  Gray,  59,  64;  Oliver 
T.  Worcettter,  102  Mass.  489;  s.  c,  3  Am.  Rep.  485.  The  same  view 
has  been  taken  in  other  New  England  States,  and  in  New  Jersey, 
Michigan  and  California.  Morgan  v.  Hallowell,  57  Me.  375,  378; 
Jones  V.  Nefo  Haven,  34  Conn.  1,  13;  Heioison  v.  New  Haven,  37 
id.  475;  8.  c,  9  Am.  Rep.  342;  Pray  v.  Jersey  City,  3  Vroom,  394; 
Detroit  v.  Blackeby,  21  Mich.  84;  8.  c,  4  Am.  Rep.  450;  Winbigler 
Y.  Los  Angeles,  45  Cal.  36. 

Neither  the  act  which  originally  established  the  city  of  Boston 
(Stat  1821,  ch.  110),  nor  the  act  to  revise  the  city  charter  (Stat. 
1854,  oh.  448),  contains  any  provision  as  to  the  duty  of  the  city 
to  repair  highways,  or  to  provide  school-houses.  Each  of  these 
duties  depends  upon  general  laws,  applicable  to  all  cities  and  towns 
alike.  As  to  highways,  the  duty  is  regulated  by  the  Gen.  Stats., 
ch.  44,  §§  1,  21,  22.  The  duty  as  to  school-houses  is  governed  by 
the  Oen.  Stats.,  ch.  38,  §  36,  which  enact  that  **  every  town,  not 
dirided  into  school-districts,  shall  provide  and  maintain  a  sufficient 
number  of  school-houses,  properly  furnished  and  conveniently 
located,  for  the  accommodation  of  all  the  children  therein  entitled 
to  attend  the  public  schools."  This  enactment,  by  virtue  of  ch.  3, 
§  7,  d.  17,  includes  cities  as  well  as  towns.     The  only  remedy  ^ 

which  the  statutes  give  for  refusal  or  neglect  to  comply  with  its  fl 

requisitions  is  by  indictment.     Stat.  1871,  ch.  145. 
Vol.  XXIIL  — 44 
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Assuming,  therefore,  that  the  form  of  the  staircases  of  Bchool- 
houses  is  not  left  exclusively  to  the  discretion  of  the  city,  and 
that  the  negligence  offered  to  be  proved  at  the  trial  might  be  a 
cause  of  indictment,  it  is  quite  clear  that,  according  to  the  stat- 
utes and  decisions  in  this  Commonwealth,  it  affords  no  ground  of 
private  action  against  the  city.  But  it  may  be  convenient,  in  this 
connection,  to  distinguish  some  of  the  principal  cases  in  whicli 
this  court  has  held  cities  liable  to  actions  of  tort  by  individuals. 

If  a  city  or  town  negligently  constructs  or  maintains  the  bridges 
or  culverts  in  a  highway  across  a  navigable  river,  or  a  natural 
*  water-course,  so  as  to  cause  the  water  to  flow  back  upon  and  injure 

the  land  of  another,  it  is  liable  to  an  action  of  tort,  to  the  same 
extent  that  any  corporation  or  individual  would  be  liable  for  doing 
similar  acts.  Anthony  v.  Adams,  1  Mete.  284,285;  Lawrences, 
Fairhaven,  5  Gray,  110;  Perry  v.  Worcestar,  6  id.  544;  Parker  t. 
Lowell,  11  id.  353;  Wheeler  v.  Worcester,  10  Allen,  591.  So  if  ;i 
city,  by  its  agents,  without  authority  of  law,  makes  or  empties  a 
.  common  sewer  upon  the  property  of  another  to  his  injury,  it  is 
liable  to  him  in  an  action  of  tort.  Proprietors  of  Locks  <6  Canah 
v.  Lowell,  7  Gray,  223;  Hildreth  v.  Lowell,  11  id.  345;  Haskell  v. 
New  Bedford,  108  Mass.  208.  But  in  such  cases,  the  cause  of 
action  is  not  neglect  in  the  performance  of  a  corporate  duty,  render- 
ing a  public  work  unfit  for  the  purposes  for  which  it  is  intended, 
but  it  is  the  doing  of  a  wrongful  act,  causing  a  direct  injury  i(» 

I  the  property  of  another,  outside  of  the  limits  of  tiie  public  work- 

As  to  common  sewers,  built  by  municipal  authorities  under  a 
power  conferred  by  law,  it  has  been  held,  upon  great  considera- 

I  tion,  that,  as  the  power  of  determining  where  the  sewers  shall 

be  made  involves  the  exercise  of  a  large  and  quasi  judicial  dis- 
cretion,  depending  upon  considerations  affecting  the  public 
health   and  general   convenience,  therefore   no  action   lies  for  a 

I  defect  or  want  of  sufficiency  in   the  plan  or  system  of  drainage 

I  adopted  within  the  authority  so  conferred  ;  but  that,  as  the  sewer 

acts  were  not  made  applicable  to  any  city,  unless  accepted  by  it,  and. 
when  accepted,  and  the  sewers  built,  vested  in  the  city  the  property 
in  the  sewers,  and  authorized  it  to  assess  the  expense  of  construc- 
tion upon  the  lands  immediately  beneflted,  and  as  the  duty  of  oon- 
atructing  the  sewers  and  keeping  them  in  repair  was  merely 
ministerial,  therefore,  for  neglect  in  the  construction  or  repair  of 
any  particular  sewer,  whereby  private   property  was  injured,  an 
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action  might  be  maintained  against  the  city.  Oen.  Stats.,  ch.  48  ; 
State.  1841,  ch.  115  ;  1857,  ch.  225  ;  1869,  ch.  Ill ;  Child  v.  Bos- 
ton, i  Allen,  41  ;  Emery  v.  Lowell,  104  Mass.  13  ;  Merrifield  y. 
Worcester,  110  id.  216  ;    s.  c,  14  Am.  Eep.  592. 

The  only  other  cases  in  Massachusetts,  which  need  be  mentioned, 
are  those  in  which  a  city,  holding  and  dealing  with  property  as  its 
own^  not  in  the  discharge  of  a  public  duty,  nor  for  the  direct  and 
immediate  use  of  the  public,  but  for  its  own  benefit,  by  receiving 
rente  or  otherwise,  in  the  same  way  as  a  private  owner  might,  has 
been  held  liable,  to  the  same  extent  as  he  would  be,  for  negligence 
in  the  management  or  use  of  such  property  to  the  injury  of  others. 
Thayer  v.  Boston,  19  Pick.  511  ;  Oliver  v.  Worcester,  102  Mass. 
489  ;  s.  c,  3  Am.  Eep.  485.  The  distinction  between  acts  done  by 
a  city  in  discharge  of  a  public  duty,  and  acts  done  for  what  has 
been  called,  by  way  of  distinction,  its  private  advantage  or  emolu- 
ment, has  been  clearly  pointed  out  by  two  eminent  judges,  while 
sitting  in  the  Supreme  Courts  of  their  respective  States,  who  have 
since  acquired  a  wider  reputation  in  the  Supreme  Court  of  the 
Union,  and  by  the  present  Chief  Justice  of  England.  Nelsok,  C. 
J.,  in  Bailey  v.  Mayor,  etc.,  of  New  York,  3  Hill,  531,  539 ;  Strong, 
J.,  in  Western  Saving  Fund  Society  v.  Philadelphia,  31  Penn.  St. 
185,  189  ;  CocKBURN,  C.  J.,  in  Scott  v.  Mayor,  etc.,  of  Manchester, 

2  H.  &  N.  204,  210. 

The  earliest  and  the  most  important  of  the  modern  English  cases 
upon  this  subject,  and  the  one  which  has  been  most  often  cited  in 
this  country  to  establish  the  general  doctrine  that  a  municipal  cor- 
poration, required  by  law  to  construct  and  keep  in  repair  highways, 
buildings  or  public  works,  for  the  benefit  of  the  public,  is  liable  to 
an  action  for  negligence  in  such  construction  or  repair,  whereby 
the  plaintiff  suffera  special  injury,  is  Henly  v.  Mayor  of  Lyme, 
decided  successively  in  the  Court  of  Common  Pleas  ;  5  Bing.  91  ; 

3  M.  &  P.  278  ;  in  the  King's  Bench  ;  3  B.  &  Ad.  77  ;  and  in  the 
House  of  Lofds ;  2  CI.  &  Fin.  331 ;  8  Bligh's  N.  R.  690 ;  1  Bing. 
N.  C.  222  ;  1  Scott,  29. 

But  the  decision  affirmed  no  such  general  doctrine.  The  cor- 
poration of  Lyme  was  held  liable  to  a  private  action  for  damages 
suffered  by  reason  of  its  neglect  to  repair  certain  sea  walls,  upon 
the  ground  that  the  royal  charter,  which  had  been  accepted  by  the 
corporation,  manifested  an  intention  to  render  the  corporation  M 
liable  to  such  suits,  because  the  charter  showed  that  the  duty  to       * 
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make  such  repairs  was  the  condition  and  consideration  upon  which 
the  corpomtion  was  granted  certain  fmnchises  and  acquitted  of 
certain  rents.  This  is  distinctly  stated  in  the  judgment  of  the 
Court  of  Common  Pleas,  delivered  by  Best,  C.  J. ;  5  Bing.  107  ;  in 
that  of  the  King's  Bench,  delivered  by  Lord  Texokkden  ;  :J  B. 
&  Ad.  91 ;  and  in  the  opinion  of  the  judges,  delivered  by  Park,  J.. 
in  the  House  of  Lords,  and  affirmed  by  the  judgment  of  that  house 
2  CI.  &  Pin.  349,  350,  356. 

Mr.  Justice  Park,  in  a  subsequent  part  of  that  opinion,  indeed 
said  :  'Mt  is  clear  and  undoubted  law  that,  wherever  an  indictment 
lies  for  non-repair,  an  action  on  the  case  will  lie  at  the  suit  of  a 
party  sustaining  any  peculiar  damage."  2  CI.  &  Fin.  354.  Those 
words,  taking  them  out  of  the  connection  in  which  they  were 
uttered,  have  been  sometimes  cited  as  affirming  a  universal  rule. 
But  the  context  shows  that  he  was  speaking  only  of  liability  arisiog- 
by  prescription,  from  which,  as  he  went  on  to  say,  a  liability  proveti 
by  the  terms  of  a  special  charter  could  not  be  distinguished.  To 
give  his  words  the  broader  construction  would  extend  them  to 
counties  and  parishes,  and  make  them  inconsistent  with  the  uniform 
current  of  earlier  and  later  English  authorities.  The  inhabitants  of 
the  county  of  Devon,  who  were  held  by  the  Court  of  King's  Bench» 
in  Russell  v.  Men  of  Devon,  before  cited,  not  to  b^  liable  to  action 
for  a  defect  in  a  bridge,  were  held  in  the  same  court,  not  many 
years  after,  to  be  subject  to  indictment  for  a  like  cause.  The  Kin^ 
V.  Inhabif'fnfs  of  Devon,  14  East,  477. 

That  the  decision  in  Henly  y.  Mayor  of  Lyme  has  never  been 
considered  in  England  as  establishing  such  a  nniversal  rale  is  appar- 
ent from  the  later  English  cases.  If  the  mere  obligation  to  repair 
and  liability  to  indictment  made  a  municipal  corporation  liable  to 
private  action,  the  English  courts  would  have  been  spared  the 
necessity  of  scrutinizing  the  phraseology  of  many  acts  of  Parliament, 
and  several  cases  which  have  been  decided  in  favor  of  the  defend- 
ants must  have  been  decided  in  favor  of  the  plaintiffs. 

The  English  authorities  uniformly  hold  that  a  county,  town  or 
parish  being  liable  at  common  law  to  indictment  only,  and  not  to 
action,  for  neglect  to  repair  a  highway,  therefore,  when  the  duty 
to  repair,  which  before  rested  upon  the  county,  town  or  parish  is 
transferred  by  statute  to  a  public  officer,  or  to  a  municipal  corpora- 
tion, or  a  board  incorporated  for  the  purpose,  such  officer  or  corpora- 
tion is  no  more  liable  to  private  action  than  the  county,  town  or 
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parish  previoasly  was,  unless  tho  statute  transferring  the  duty 
clearly  manifests  an  intention  in  the  legislature  to  impose  the 
additional  liability. 

In  WKinnon  v.  Penson,  in  the  Court  of  Exchequer,  Pollock, 
C.  B.,  said  that  the  only  reason  why  the  action  would  not  lie  in  Bus- 
hU  v.  Men  of  Devon  was  because  the  inhabitants  of  a  county  were 
not  a  corporation  and  could  not  be  sued.  8  Exch.  319,  3:^7.  But 
in  the  judgment  of  the  Court  of  Exchequer  Chamber,  delivered  by 
Coleridge,  J.,  the  decision  in  the  Case  of  the  Men  of  Devon  was 
understood  to  rest  upon  more  general  considerations.  9  Exch.  609, 
612,  G13.  And  both  courts  unanimously  held  that  the  Stat,  of  43  Geo. 
Ill,  eh.  59,  §  4,  enabling  counties  to  sue  for  any  damages  done  to 
bridges  and  other  works  maintained  and  repaired  at  their  expense, 
and  for  the  recovery  of  property  belonging  to  them,  in  the  name  of 
their  surveyor,  and  also  to  be  sued  in  his  name,  did  not  enable  an 
action  to  be  brought  against  a  county  in  the  name  of  its  surveyor 
for  a  personal  and  peculiar  damage  resulting  from  a  want  of  repair 
in  a  county  bridge. 

In  rounff  V.  Davis,  7  H.  &  N.  760,  and  2  H.  &  C.  197,  the  same 
courts  held  that,  under  the  Stat,  of  5  &  6  Wm.  IV,  ch.  50,  to  cou- 
solidateand  amen:!  the  higliway  acts,  whioh  required,  by  section  6, 
every  parish  maintaining  its  own  highways  to  elect  annually  a  sur- 
veyor, who  should  ''  repair  and  keep  in  repair  the  several  highways  in 
the  said  parish,^'  no  action  could  be  maintained  against  the  surveyor 
for  neglect  to  repair;  and  declared  that  before  the  statute  no  such 
action  would  have  been  maintainable  against  tho  parish  or  its 
servants,  but  the  only  remedy  would  have  been  by  indictment 
against  the  parish;  and  Willes,  J.,  who  delivered  the  judgment 
in  the  Exchequer  Chamber,  observed  that  this  act  of  Parliament 
^'appears  not  to  have  been  passed  for  the  purpose  of  creating  a 
new  liability  either  in  the  parish  or  any  other  persons,  but  simply 
in  order  to  provide  machinery  whereby  the  existing  duty  of  the 
parish  to  repair  may  be  conveniently  fulfilled."    2  H.  &  G.  198. 

In  Southampton  <&  Itchin  Bridge  v.  Southampton  Board  of  Health, 
8  K  &  B.  801,  the  mayor,  aldermen  and  burgesses  of  Southamp- 
ton, who  had  been  made  by  act  of  Parliament  the  local  board  of 
health,  were  held  liable  to  an  action  for  negligence  in  constructing 
and  managing  a  sewer,  so  that  the  filth  and  sewage  matter  obstructed 
the  plaintifTs  bridge  and  created  offensive  and  pernicious  stenches  m 
^ut  it.    Lord  Campbell,  in  the  course  of  the  argument,  said  he 
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did  not  agree  that  a  body,  constitated  as  this  was,  wsls  prima  facie 
liable  to  an  action  of  this  sort;  and,  at  the  beginning  of  his  opinion, 
observed  that  what  the  liability  of  the  defendants  was,  if  any,  must 
be  determined  by  a  true  interpretation  of  the  statute  by  which 
they  were  created.  The  ground  on  which  the  defendants  in  that 
case,  as  well  as  in  the  similar  one  of  Ruck  v.  WiUiafns,  3  H.  &  N. 
308,  were  held  liable,  was  that  Parliament,  by  enacting  that  the 
board  of  health,  or  any  officer  or  person  acting  under  its  direction, 
should  have  notice  of  any  action  for  any  thing  done,  or  intended  to 
be  done,  under  the  provisions  of  the  act,  and  might  tender  amends, 
and  should  not  be  personally  subject  to  action  or  liability,  but 
should  be  reimbursed  for  any  expense  incurred  out  of  the  rates 
which  the*  board  was  authorized  by  the  act  to  levy,  had  manifested 
an  intention  that  the  board  might  be  sued.  Stat.  11  &  12  Vict,  ch. 
63,  §§  139, 140.  And  those  decisions  may  well  stand  upon  the  rea- 
sons upon  which  actions  have  been  maintained  by  this  court  for 
neglect  in  the  construction  or  repair  of  sewers. 

In  Harhiall  v.  Ryde  Com7)msioners,  4  B.  &  S,  361,  and  Ohrby  v. 
Same,  5  id.  743,  commissioners,  who,  by  special  act  of  Parliament, 
had  been  intrusted  with  the  management  of  highways  in  a  partic- 
ular town,  and  declared  to  be  surveyors  of  highways  therein,  and 
to  be  guilty  of  a  misdemeanor  if  they  should  refuse  or  neglect  to 
repair  any  public  highway,  and  to  be  liable  to  indictment  for  such 
refusal  or  neglect,  in  the  same  manner  as  the  inhabitants  thereof, 
or  of  any  parish,  township  or  other  district  therein,  were  previously 
liable,  and  had  been  empowered  to  lay  a  rate  for  general  purposes, 
were  held  liable  to  actions  by  travelers  on  the  highway  for  injuries 
suffered  from  defects  therein.  But,  as  was  pointed  out  by  Shee, 
J.,  that  statute  further  required  the  commissioners  to  pay  and 
make  good  to  all  persons  all  damages  ^'  of  what  nature  or  kind 
soever,  as  well  immediate  as  consequential,"  sustained  by  them, 
**by  reason  or  in  consequence  of  the  bursting,  leaking,  failure  or 
insufficiency  "  of  any  works  constructed  by  the  commissioners.  5 
B.  &  S.  748.  Those  cases,  therefore,  if  well  decided,  fall  within 
the  class  in  which  the  peculiar  terms  of  a  special  act  of  Parliament 
have  been  held  to  manifest  the  intention  of  the  legislature  to  con- 
fer a  right  of  private  action.  But  it  should  be  observed  that  Hart 
nalVs  case  was  decided  by  only  two  judges  ;  that  Ohrby^s  case  was 
finally  put  upon  the  ground  that  the  court  was  bound  by  the 
decision  in  HartnalVa  case,  which  could  only  be  questioned  in  a 
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court;  of  error  (5  B.  &  S.  750)  ;  and  that  the  cases  have  since  been 
cited,  by  each  of  the  principal  common  Iaw  courts,  only  to  be  distin- 
guished. Parsons  v.  SL  Math&iifs  Vestry,  L.  R.,  3  C.  P.  56,  59,  60; 
WUsm  V.  MayoTy  etc.,  of  Halifax,  L.  R.,  3  Ex.  114,  119  ;  Gibson  v. 
Mayor,  etc.,  of  Preston,  L.  R.,  5  4  B.  218,  223. 

In  Parsons  y.  St,  Mathew^s  Vestry,  the  Court  of  Common  Pleas, 
applying  the  principle  of  M^ Kinnony,  Pejison  and  You7ig  v.  Davisy 
above  cited,  held  that,  under  the  Stat,  of  18  &  19  Vict.,  ch.  120, 
incorporating  yestries  or  boards  of  health  in  each  parish  in  or 
about  London,  and  yesting  in  them  the  powers  of  commissioners 
of  sewers,  paving  commissioners  and  surveyors  of  highways,  and  of 
paying  the  expenses  out  of  the  rates  which  they  were  authorized  to 
levy,  such  a  vestry  was  not  liable  to  an  action  by  a  traveler  for  an 
injury  sustained  by  a  defect  in  a  highway. 

By  the  Public  Health  Act  of  1848,  it  was  enacted  that  all  high- 
ways within  any  district  should  vest  in  and  be  under  the  manage- 
ment and  control  of  the  local  board  of  health,  and  that  such  board 
should  from  time  to  time  cause  the  sanie  to  be  repaired,  and  should 
within  the  limits-of  its  district  execute  the  oflfice  of  surveyor  of 
highways,  and  have  all  his  powers,  duties  and  liabilities.  Stat.  II 
i  12  Vict,  ch.  63,  §§  68,  117.  In  Wilson  v.  Mayor,  etc.,  of  Hali- 
fax, in  the  Court  of  Exchequer,  Kelly,  C.  B.,  after  alluding  to  a 
supposed  conflict  between  the  cases  of  Hartnall  v.  Ryde  Coimnis- 
smers  and  Parsons  v.  St.  Mathew's  Vestry,  said  :  *'  It  does  not 
seem  to  us  to  be  necessarily  so  ;  but  should  a  case  arise  in  which 
the  question  shall  be  whether  the  68th  section  of  the  Public  Health 
Act,  1848,  imposes  upon  the  local  authority  the  liability  to  be 
sued  in  a  civil  action  for  damages,  by  reason  of  a  failure  to  per- 
form a  duty  assigned  to  them  by  the  act,  we  should  pause  before 
we  could  hold  that,  in  addition  to  the  well-established  remedy  by 
indictment,  every  individual  among  the  public  would  have  a  right 
of  action  for  any  and  every  injury  resulting  from  such  breach  of 
duty." 

In  Oibson  v.  Mayor,  etc.,  of  Preston,  the  question  arose  in  the 
Queen's  Bench,  and  was  decided  in  favor  of  the  mayor,  aldermen 
and  burgesses  of  Preston,  who  were  the  local  board  of  health  in 
that  borough.  The  judgment  of  the  court,  consisting  of  Cock- 
BURK,  C.  J.,  Meller,  Lush  and  Hannen,  J  J.,  was  delivered  by 
Hankek,  J.,  reviewing  and  approving  the  cases  of  Russell  v.  Men  ^ 

of  Devon,  M'Ki?inon  v.  Penson  and  Young  v.  Davis,  and  stating 
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the  reasons  upon  which  they  proceeded,  and  adding  :  -'^  But,  what- 
ever the  reason  was,  the  fact  remains,  that  no  action  coald  be 
maintained  for  an  injury  arising  from  the  non-repair  of  a  highway 
by  the  parish,  and  the  legislature  has  not  interfered  by  any  general 
enactment  to  give  a  remedy  by  action  to  persons  sustaining  such 
an  injury.  It  is,  therefore,  incumbent  on  a  plaintiff,  who  seeks  to 
•establish  that  such  a  right  is  exceptionally  given  to  jjersous  sas- 
taining  an  injury  in  a  particular  district,  to  show  distinctly  that 
the  legislature  had  such  an  intention  in  passing  the  enactment  to 
which  such  an  effect  is  attributed." 

In  Foreman  v.  Mayor y  etc.,  of  Canterbury ^  L.  R.,  6  Q.  B.  214,  it 
was  held  that  the  mayor,  aldermen  and  burgesses  of  Canterbury, 
who  were  by  the  same  act  of  Parliament  the  local  board  of  health 
and  surveyors  of  highways,  were  liable  to  an  action  by  a  traveler 
who  suffered  an  injury  by  driving  against  a  heap  of  stones  which 
had  been  broken  for  the  purpose  of  mending  the  highway,  and  left 
in  the  highway  at  night,  without  light  or  guard.  But,  at  the  trial 
of  that  case,  it  had  been  tdken  for  granted  that  there  was  negh- 
gence  in  some  one,  and  it  had  been  expressly  admitted  that  the 
person  who  did  the  act  was  the  servant  of  the  defendants;  and  the 
judgment  of  the  court,  delivered  by  Blackburn,  J.,  was  distinctly 
put  upon  the  ground  that  the  defendants  would  not  be  liable  simply 
because  they  were  surveyors  of  highways,  but  that  they  were  not, 
merely  because  they  were  surveyors,  exempted  from  the  liability 
which  any  person  or  corporation  would  incur  for  placing  an 
obstruction  in  the  highway.  And  in  like  cases,  since  the  liability 
has  been  held  to  depend,  not  upon  the  defendant's  relation  te  the 
highwaly  by  reason  of  being  charged  with  the  duty  of  repairing  it, 
but  upon  the  question  whether  the  obstruction  was  placed  in  the 
highway  by  the  defendant,  or  the  defendant's  servants.  Taylor  v. 
Qreenhalghy  L.  R.,  9  Q.  B.  487 ;  Pendlebury  v.  Oreenhalgh,  1  Q. 
B.  D.  36. 

In  miite  V.  Hindley  Local  Boards  L.  R.,  10  Q.  B.  219,  which 
was  an  action  against  a  local  board  of  health  by  a  person  injured 
by  treading  upon  a  grating  in  the  highway,  which  had  been  put 
there  to  drain  the  water  into  a  common  sewer,  Blaokbubk,  J., 
referred  to  Oibson  v.  Mayor,  e/c,  of  Preston,  and  Pardons  v.  »!>i. 
Mathew's  Vestry,  as  establishing  tliat  the  defendants  would  not  be 
liable  for  non-repair  of  the  highway,  and  they  were  held  liable  only 
as  owners  of  the  sewer,  of  which  the  court  considered  the  grating 
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to  be  a  part,  and  which  had  been  left  in  a  dangerous  condition  for 
six  months.  The  case  was  thus  brought  within  the  rule  which 
governed  the  decisions  of  this  court  in  Child  y.  Boston,  4  Allen, 
41,  and  Emery  v.  Loiaell,  104  Mass.  13,  already  referred  to. 

In  WJiiiehouse  v.  Fellows,  10  C.  B.  (N.  S.)  765,  the  action  was 
against  the  trustees  of  a  turnpike  road,  for  so  negligently  con- 
stracting  and  keeping  catchpits  by  the  side  of  the  road,  and 
cutting  outlets  into  the  adjoining  land,  that  the  water  thereby 
'Collected  and  poured  off  flowed  into  and  drowned  the  plaintiff's 
colliery.  In  Brownlow  v.  Metropolitan  Board  of  Works,  13  C.  B. 
(N.  S.)  768,  and  16  id.  546,  a  public  board  authorized  to  con- 
struct sewers,  but  Avhich,  in  excess  of  its  authority,  had  made  an 
obstruction  which  was  a  public  nuisance  in  the  bed  of  a  navigable 
rirer,  was  held  liable  to  one  whose  vessel  suffered  injury  thereby. 
These  cases  fall  within  the  same  principle  as  Haskell  v.  New  Bed- 
ford, 108  Mass.  208,  and  other  decisions  of  this  court  already  cited, 
in  which,  by  a  wrongful  act,  a  direct  injury  was  done  to  the  plain- 
i\T%  property  beyond  the  lawful  limits  of  the  public  work. 

In  Parnaiy  v.  Lancaster  Canal,  11  A.  &  E.  223  ;  s.  c,  3  N.  & 
P.  523,  and  3  P.  &  Dav.  162,  the  liability  of  the  defendant  for  an 
injury  suffered  from  its  negligence  in  keeping  its  canal  in  repair 
vas  put  by  the  courts  of  Queen's  Bench  and  Exchequer  Chamber 
upon  the  ground  that  it  was  a  private  corporation,  which  made 
the  canal  and  took  tolls  thereon  for  its  own  profit  —  making  the 
same  distinction  which  had  nearly  thirty  years  before  been  laid 
down  by  this  court  in  Riddle  v.  Proprietors  of  Locks  S  Canals,  7 
Mass.  169, 187. 

In  Scott  V.  Mayor,  etc.,  of  Manchester,  1  H.  &  N.  59,  and  2  id. 
'^04,  a  municipal  corporation,  empowered  by  act  of  Parliament  to 
construct  gas  works,  and  to  supply  the  gas  upon  such  terms  as 
might  be  agreed  upon  with  the  persons  supplied,  and  to  sell  and 
dispose  of  the  coke,  and  to  apply  the  surplus  profits  to  the 
improvement  of  the  town,  was  held  liable  for  a  personal  injury 
caused  by  the  negligence  of  a  workman  employed  by  the  corpora- 
tion to  lay  the  gas-pipes.  But  the  reason  of  that  iccision,  as 
declared  by  Cockbukn,  0.  J.,  delivering  the  judgment  in  the 
Exchequer  Chamber,  was  that  "the  corporation  and  the  township 
Icrive  a  profit  from  the  carrying  on  of  the  works ;  "  or,  as  he  after- 
ward said,  "the  defendants  were  thus  in  the  nature  of  a  trading 
<»rporation/'  2  H.  &  N.  210;  Coev.  Wise,  5  B.  &  S.  440,  475. 
Vol.  XXIIL--45 
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To  the  same  class  belongs  Cowley  v.  Mayor y  etc,  of  Sunderland, 
6  H.  &  N.  565,  in  Avliich  the  defendants  were  held  liable  for  a  per- 
sonal  injury  suffered  from  the  negligent  and  dangerous  construc- 
tion of  machines  in  wash-houses,  which  they  had  been  authorizi*il 
by  statute  to  erect,  and  for  the  use  of  which  the  plaintiff  :i;nl  otiier 
persons  using  the  same  paid  them  compensation. 

In  the  cases  of  Mer»ey  Docks  v.  Oibbs  £  Penhallow,  L.  XL,  1  11. 
L.  93,  and  11  IL  L.  Cas.  080,  the  House  of  Lords,  affirming  the 
judgments  in  tlie  Exciiocjuer  Chamber  in  3  H.  &  X.  1C4,  and  7  id. 
329,  and  reversing  the  judgment  of  the  Court  of  Excliequer  in  1  H. 
&  N.  439,  held  that  the  members  of  the  town  council  of  LiverjxK)! 
and  their  successors,  wlio  had  been  formed  by  acts  of  Pariiameiii 
into  a  cor]X)ration  by  the  style  of  the  Trustees  of  the  Liverpool 
Docks,  were  liable  for  an  injury  to  a  vessel  from  a  bank  of  niud 
which  had  been  negligently  suffered  to  remain  in  the  docks.  That 
case  has  been  so  often  relied  on  by  American  courts  as  extending 
the  liability  of  municipal  corporations  to  private  action  that  it  is 
important  to  consider  the  substance  of  the  acts  of  Parliament  by 
which  the  corporation  was  created,  and  the  grounds  u{k>u  which 
the  decision  proceeded. 

The  effect  of  those  acts  of  Parliament,  as  defined  by  Blackbcrj(, 
J.,  in  delivering  the  opinion  of  the  judges,  which  was  approved 
by  the  House  of  Lords,  was  that  the  dock  trustees  were  emf)owered 
to  make  and  maintain  docks  and  warehouses  which  were  to  be  opca 
to  the  use  of  the  public,  paying  dock  rates  for  the  use  of  the  docks 
and  warehouse  rates  for  the  use  of  the  warehouses;  the  same 
accommodation  and  the  same  services  were  to  be  supplied  to  those 
using  the  docks  and  the  warehouses  respectively,  that  would  have 
been  suppKed  by  any  ordinary  dock  and  warehouse  proprietors  ic^ 
their  customers;  powers  were  given  to  the  trustees  from  time  to  time 
to  close  the  docks  for  the  pui*pose  of  cleansing  and  repair;  the  reve- 
nues wore  to  be  applied  in  the  first  instance  to  making  and  main- 
taining the  docks,  and  paying  all  the  charges  and  expenses  incurred 
in  carrying  into  execution,  or  under  or  in  consequence  of,  the  acts 
of  Parliament,  and  the  interest,  and  ultimately  the  principal,  of  a 
large  debt  secured  by  the  dock  rates  ;  and,  when  it  was  all  paid  off. 
the  trustees  were  required  to  lower  the  rates  as  far  as  could  be 
done,  leaving  sufficient  for  defraying  all  charges  of  manasren'^iit 
and  other  concerns  of  the  docks,  and  of  improving,  repairing  and 
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maintaining   the   same,  and  of  carrying  into  execution  the  pro- 
visions of  the  acts  of  Parliament.     L.  B.,  1  H.  L.  105,  106. 

Indehvering  judgment  in  the  Exchequer  Chamber,  Golebidge, 
J,  said  :  "  The  case  of  'ITie  Lancaster  Canal  Company  v.  Parnaby, 
11  A.  &  E.  222,  establishes  that  the  defendants  would  have  been 
responsible  under  such  circumstances  if  they  had  had  a  beneficial 
interest  in  the  tolls  Avhen  received  ;  and  we  do  not  think  the  prin- 
ciple of  that  decision  inap|)]icable,  because  the  defendants  in  the 
present  case  received  the  tolls  as  trustees.  The  duty,  in  our  opin- 
ion, is  equally  cast  on  those  who  have  the  receipt  of  the  tolls  and 
the  possession  and  management  of  the  dock  vested  in  them,  to  for- 
bear from  keeping  it  open  for  the  public  use  of  every  one  who 
chooses  to  navigate  it  on  payment  of  the  tolls,  when  they  know  it 
cannot  be  navigated  without  danger,  whether  the  tolls  are  received 
for  a  beneHcial,  or  for  a  fiduciary  purpose ;  and  for  the  conse- 
qaences  of  this  breach  of  duty  we  think  they  are  responsible  in  an 
action."    3  H.  &  N.  176,  177. 

In  the  House  of  Lords,  the  grounds  of  the  decision  were,  that 
in  every  case  the  liability  of  a  body  created  by  statute  must  be 
determined  upon  a  true  interpretation  of  the  statute  under  which 
it  is  created  (L.  R.,  1  H.  L.  104,  118) ;  that  corporations  like  the 
present,  formed  for  trading  and  other  profitable  purposes,  though 
acting  without  reward  to  themselves,  yet  in  their  very  nature  are 
substitution 8  on  a  large  scale  for  individual  enterprise,  and,  in  the 
absence  of  any  thing  in  the  statutes  which  create  such  corporations, 
showing  a  contrary  intention  in  the  legislature,  the  true  rule  of  con- 
struction is,  that  the  legislature  intended  that  the  liability  of  cor- 
porations thus  substituted  for  individuals  should,  to  the  extent  of 
their  corporate  funds,  be  co-extensive  with  that  imposed  by  the 
general  law  on  the  owners  of  similar  works  (p.  107) ;  and  that  the 
House  of  Lords  had  already  decided,  in  Jones  v.  Mersey  Docks,  11 
H.  L.  Cas.  443,  that  the  trustees  of  the  Liverpool  docks  were  liable 
to  pay  poor  rates  as  occupiers  of  the  docks,  for  the  very  reason 
that  they  did  not  occupy  as  servants  of  the  public  or  government. 
L  a,  1  H.  L.  108,  112. 

Lord  Chancellor  Cranworth,  after  saying  that  the  fact  that  those 
in  whom  the  docks  were  vested  did  not  collect  tolls  for  their  own 
profit,  but  merely  as  trustees  for  the  benefit  of  the  public,  made 
no  difference  in  principle  in  respect  to  their  liability,  added  :  "  It 
would  be  a  strange  distinction  to  ])ersoTis  coming  with  their  ships 
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to  different  ports  of  this  coantrj,  that  in  some  ports,  if  they  8as» 
tain  damage  by  the  negligence  of  those  who  have  the  manage- 
ment of  the  docks,  they  will  be  entitled  to  compensation,  and  in 
others  they  will  not ;  such  a  distinction  arising,  not  from  any  vis- 
ible difference  in  the  docks  themselves,  but  from  some  municipal 
difference  in  the  constitution  of  the  bodies  by  whom  the  docks  are 
managed."    L.  R.,  1  H.  L.  122,  123. 

Two  other  English  cases,  in  which  corporations  created  to  con- 
struct and  maintain  public  works  of  a  peculiar  nature  in  a  certain 
locality  were  held  liable  to  private  action  for  special  injuries,  fall 
clearly  within  the  principle  of  Mersey  Docks  v.  GHbbs,  and  were 
decided  upon  that  ground.  Cos  v.  Wise^  5  B.  &  S.  440,  and  L. 
K,  1  Q.  B.  711 ;  Winch  v.  Conservators  of  the  Thames,  L.  R.,  7  C. 
P.  458,  and  L.  R.,  9  C.  P.  378.  In  Cosy.  PTis^, commissioners  for 
carrying  into  execution  a  local  act  of  Parliament  for  the  drainage 
and  navigation  of  a  particular  tract  of  country  were  held  liable  for 
the  flooding  of  adjoining  lands  by  reason  of  negligence  in  keeping 
in  repair  a  cut  and  sluice  properly  made,  and  which  they  were 
required  by  the  statute  to  make  and  maintain ;  but  the  statute 
not  only  vested  in  the  commissioners  all  lands  acquired  under  the 
act,  and  all  chattels  supplied  for  the  purposes  of  the  act,  but  pro- 
vided that,  in  all  actions  and  suits  in  respect  of  any  matter  or  thing 
relating  to  the  execution  of  this  act,  the  commissioners  might  be 
sued  by  their  clerk,  and  execution  should  go  against  the  goods  and 
chattels  belonging  to  the  commissioners  by  virtue  of  their  office,  and 
that,  if  sufficient  tender  of  satisfaction  should  be  made  before 
action  brought,  the  plaintiff  should  not  recover  for  irregalarity, 
trespass  or  other  wrongful  proceeding.  See  L.  R.,  1  Q.  B.  713, 
note.  In  Winch  v.  Conservators  of  the  Thames,  the  defendanta, 
under  authority  given  by  local  act  of  Parliament,  constracted  a 
tow-path,  of  which  they  had  the  care,  and  for  the  use  of  which 
they  took  tolls,  and  were  therefore  held  liable,  to  one  using  it  and 
paying  toll,  for  negligence  in  suffering  it  to  be  out  of  repair. 

The  result  of  the  English  authorities  is,  that  when  a  duty  is 
imposed  upon  a  municipal  corporation  for  the  benefit  of  the  public, 
without  any  consideration  or  emolument  received  by  the  corpora- 
tion, it  is  only  where  the  duty  is  a  new  one,  and  is  such  as  is 
ordinarily  performed  by  ti*ading  corporations,  that  an  intention  to 
give  a  private  action  for  a  neglect  in  its  peiformance  is  to  be  pre- 
sumed. 
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The  earlier  cases  in  the  Supreme  Court  of  the  United  States  con^ 
tain  nothing  inconsistent  with  our  own  decisions  upon  this  subject* 
In/Wfev.  Alexandrians  Pet  398,  409,  Chief  Justice  MarsIiall 
pointed  out  that  the  general  rule  '^  that  money  corporations,  or  those 
carrying  on  business  for  themselves,  are  liable  for  torts,"  was  not 
eqaally  applicable  to  '*  a  legislative  corporation,  established  as  a  part 
of  the  government  of  the  country."  In  Providencey,  Clapp,  17  How, 
161, 167,  it  was  assumed  that  actions  against  cities,  as  well  as  against 
towns,  for  defects  in  highways,  could  not  be  maintained  at  com- 
mon law,  but  only  so  far  as  given  by  statute  ;  and  the  position  was 
tmpported  by  refcmng  to  many  cases  in  this  and  other  courts  in 
New  England,  some  of  which  have  been  cited  in  the  former  part 
of  this  opinion.  In  Richardson  v.  Bostouy  19  How.  263,  270,  the 
action  which  was  maintained  was  for  so  constructing  a  sewer  as  to 
caase  an  accumulation  of  matter  at  the  end  of  the  plaintiff's  wharf, 
and  to  obstruct  the  access  of  vessels  to  it. 

In  Weightman  v.  Washingttyn,  1  Black,  39,  the  action  was  brought 
for  a  defect  in  a  bridge  which  the  city  of  Washington,  by  its  char- 
ter, had  the  sole  control  and  management  of,  and  was  chargeable 
with  the  expense  of  keeping  in  repair,  and  rebuilding  when  neces- 
sary ;  and  Mr.  Justice  Clifford,  who  delivered  the  opinion  of  the 
court,  said  that,  "in  view  of  the  several  provisions  of  the  charter, 
not  a  doubt  is  entertained  that  the  burden  of  repairing  or  rebuild- 
ing the  bridge  was  imposed  upon  the  defendants  in  consideration 
of  the  privileges  and  immunities  conferred  by  the  charter."  1 
Black,  51.  The  charter  having  received  that  construction,  the  case 
was  thus  brought  within  that  of  Henly  v.  Mayor  of  Lyme,  already 
cited  ;  and  the  reference  to  that  case,  as  establishing  the  general 
role  that  a  municipal  corporation,  under  a  legal  obligation  to  repair 
the  place  in  question,  and  liable  to  indictment  for  not  repairing  it, 
13  liable  to  an  action  at  the  suit  of  any  person  sustaining  peculiar 
damage,  was  obiter  dictuvu  The  learned  justice  inadvertently 
speaks  of  the  opinion  of  the  judges  in  the  House  of  Lords  in  that 
case  as  having  been  delivered  by  Baron  Parke.  As  it  appears  in 
2  CI.  &  Fin.  337,  that  he  was  present  and  concurred  in  the  opinion 
delivered  by  Justice  James  Allan  Park,  the  mistake  is  perhaps 
not  very  material  ;  but  it  may  be  observed  that  the  opinion  deliv- 
ered by  Lord  Wbksleydale,  in  Mersey  Docks  v.  OibbSy  L.  R.,  1 
H.  L.  93,  124,  shows  that  he  did  not  consider  the  decision  in 
Henly  v.  Mayor  of  Lyme  as  applying  to  the  case  of  a  public  officer 
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«  r  corporation  discharging  a  public  duty,  and  receiving  no  compen- 
Mition  or  consideration  for  assuming  or  performing  that  duty. 

In  Nebraska  City  v.  CampbcV,  2  Black,  590,  592,  and  in  Chicago 
City  Y.  Bobbins,  id.  418,  422,  and  4  Wall.  657,  670,  it  was 
said  to  be  well  settled  that  public  municipal  corporations,  upon 
which  the  duty  is  imposed  to  keep  in  repair  streets  or  bridges, 
and  the  means  are  conferred  of  accomplishing  that  duty,  are  liable 
to  action  for  any  special  damage  accruing  from  neglect  to  keep  the 
same  in  proper  condition.  But  in  Nebraska  City  v.  Campbell, 
which  was  on  writ  of  error  from  the  Supreme  Court  of  the  Terri- 
toi7  of  Nebraska,  the  charter  of  the  city  appears  to  have  con- 
tained provisions  upon  this  subject  which  are  not  fully  given  in 
the  report,  and  the  statement  of  the  general  doctrine  was  based 
upon  Weight  man  v.  Wui^hiugton  and  the  cases  there  cited.  In  Cld- 
cayo  City  v.  Bobbins,  the  action  was  by  the  city  of  Chicago  to 
recover  over  against  a  third  person,  who,  having  had  notice  of  the 
action  in  which  judgment  had  been  recovered  against  the  city, 
could  not  contest  its  liability,  but  could  only  show  that  there  had 
been  no  fault  or  breach  of  duty  on  his  own  part.  And  in  Mayor, 
etc.,  of  New  York  v.  Sheffield,  4  Wall.  189,  the  liability  of  the  city 
of  New  York  for  defects  in  a  higliway  was  not  denied,  and  the 
only  points  argued  by  counsel  or  discussed  by  the  court  were,  how 
far  the  city  could  show  that  the  place  in  question  was  not  a  high- 
way, and  the  questions  of  burden  of  proof  and  of  notice  to  the 
city. 

The  act  of  Congress  of  February  21,  1871,  made  the  District  of 
Columbia  a  municipal  corporation,  with  power  to  contract,  have  a 
seal,  sue  and  be  sued,  and  exercise  other  powers  of  a  municipal 
corporation;  vested  the  executive  power  ip  a  governor  appointed 
by  the  President,  and  the  legislative  power  in  a  legislative  assem* 
bly,  consisting  of  a  council  and  a  house  of  delegates;  established 
a  board  of  public  works,  consisting  of  the  governor  and  four  other 
pei'sons  ai)pointed  by  the  President;  and  contained  these  provisions: 
**  The  board  of  public  works  shall  have  entire  control  of,  and  make 
all  regulations  which  they  shall  deem  necessary  for  keeping  in 
repair,  the  streets,  avenues,  alleys  and  sewers  of  the  city,  and  all 
other  works  which  may  be  intrusted  to  their  charge  by  the  legisla- 
tive assembly  or  Congress.  They  shall  disburse  upon  their  war- 
rant all  moneys  appropi'iated  by  the  United  States,  or  the  District 
of  Columbia,  or  collected  from  property  holders^  in  pursuance  of 
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law,  for  the  improveinent  of  streets,  avenues,  alleys  and  sewers, 
and  roads  and  bridges;  and  shall  assess,  in  such  manner  as  shall  be 
prescribed  by  law,  upon  the  property  adjoining  and  to  be  specially 
benefited  by  the  improvements  authorized  by  law  and  made  by 
them,  a  reasonable  proportion  of  the  cost  of  the  improvement,  not 
exceeding  one-third  of  such  cost,  which  sum  shall  be  collected  as 
all  other  taxes  are  collected."    XJ.  S.  Stat.  February  21,  1871,  §  37. 

In  Barnes  v.  District  of  Columbia,  91  TJ.  S.  540,  a  majority  of  the 
Supreme  Court,  in  an  opinion  delivered  by  Mr.  Justice  Hunt, 
Chief  Justice  Waite  and  Justices  Clifford,  Miller,  and  Davis 
concurring,  and  Justices  Swayne,  Field,  Strong  and  Bradley 
dissenting,  held  that  the  District  of  Columbia  was  liable  to  an 
action  by  a  traveler  for  an  injury  sustained  by  reason  of  a  defect 
in  a  street  The  majority  of  the  court  assumed,  as  the  basis  of  its 
judgment,  the  fundamental  propositions,  that  a  municipal  corpora- 
tion, in  the  exercise  of  all  its  duties,  including  those  most  strictly 
local  or  internal,  is  but  a  department  of  the  State;  that  a  corpora- 
tion can  act  only  by  its  agents  or  servants;  and  that  the  care  and 
superintendence  of  streets,  alleys  and  highways,  the  regulation  of 
grades,  and  the  opening  of  new  and  closing  of  old  streets,  are 
peculiarly  municipal  duties.  And  it  was  declared  that  the  authori- 
ties, establishing  the  doctrine  that  a  city  is  liable  to  an  individual 
for  an  injury  arising  from  negligence  in  the  construction  of  a  work 
authorized  by  the  city,  were  so  numerous,  and  so  well  considered, 
that  the  law  must  be  deemed  to  be  settled  in  accordance  with 
them.  From  these  premises,  and  from  the  provisions  of  the  act  of 
Congress,  it  was  concluded  that  the  board  of  public  works  was  a 
part  of  and  an  agency  of  the  municipal  corporation,  that  the  pro- 
ceedings of  that  board  in  the  repair  and  improvement  of  the  street 
were  the  proceedings  of  the  municipal  corporation,  and  that  there- 
fore the  corporation  was  responsible  to  the  plaintiff. 

That  decision,  as  far  as  it  held  the  board  of  public  works  to  be 
an  agent  of  the  corporation  for  whose  act  or  neglect  the  corpora- 
tion was  responsible,  is  avowedly  opposed  to  the  decisions  of  this 
court  in  JTiayer  v.  Boston,  19  Pick.  511,  and  Walcott  \.  Swamp- 
fcoti,  1  Allen,  101,  to  which  may  be  added  Fisher  v.  Boston,  104 
Mass.  87,  95;  s.  c,  6  Am.  Bep.  196,  and  other  cases  there  referred 
to;  and  it  would  seem  to  be  inconsistent  with  the  judgment  of  the 
House  of  Lords  in  Duncan  v.  Findlater,  6  CI.  &  Fin.  894,  as  ex- 
plained in  Mersey  Docks  v.  Oibbs,  L.  R.,  1  H.  L.  116, 117,  and  with 
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other  decisions  in  England,  already  cited.  But  as  the  dotj,  for 
neglect  of  which  the  action  now  before  us  is  sought  to  be  main- 
tained, rests,  as  we  have  already  seen,  upon  the  city  itself,  and  not 
upon  any  public  officer  or  board,  we  are  not  required  to  consider 
that  point  at  the  present  time. 

If  the  decision  of  the  Supreme  Court,  so  far  as  it  asserted  the 
liability  of  a  municipal  corporation  or  board  to  private  action  for  a 
defect  in  a  highway  or  public  work  which  it  was  authorized  and 
required  to  construct  and  repair,  had  been  placed,  as  in  the  case  of 
Weightman  ▼.  Washuigton,  upon  the  ground  that,  in  the  opinion 
of  the  court,  the  terms  of  the  special  act  creating  the  corporation 
showed  that  the  obligation  to  repair  was  imposed  by  Congress  upon 
the  corporation  in  consideration  of  benefits  conferred  by  the  char- 
ter we  should,  upon  a  question  affecting  a  district  of  which  the 
National  legislature  and  judiciary  have  exclusive  jurisdiction,  readily 
defer  to  the  decision. 

But  when  that  decision,  approved  by  a  bare  majority  of  the  court, 
and  in  a  matter  in  which  it  is  not  binding  upon  us  as  authority,  is 
based  upon  reasoning  which  does  not  command  our  assent,  and 
which,  if  carried  to  its  logical  result,  would  impose  upon  every 
city  in  this  Commonwealth  new  and  indefinite  liabilities,  we  cannot 
avoid  the  duty  of  examining  the  precedents  invoked  in  its  support, 
and  of  deciding  the  case,  which  is  within  our  final  jurisdiction, 
according  to  our  convictions  of  what  the  law  demands. 

The  previous  cases  in  the  Supreme  Court  have  already  been  con- 
sidered, as  have  been  the  English  cases  referred,  to,  which  are  only 
Henly  v.  Mayor  of  Lyme,  in  which  the  duty  of  repairing  sea-walls 
was  imposed  by  royal  charter  as  the  condition  and  consideration  of 
a  grant  of  franchises  and  an  acquittal  of  rents;  Mersey  Docks  v. 
Oibbs  (6  Penhallow,  which  turned  upon  the  terms  of  special  acts  of 
Parliament  establishing  a  corporation  to  construct  and  manage 
docks,  such  as  were  ordinaiily  constructed  and  managed  by  private 
enterprise;  Parnahy  v.  Lancaster  Canal,  the  case  of  an  ordinary 
corporation  making  a  canal  and  taking  tolls  thereon  for  its  own 
benelit;  and  Scott  v.  Mayor,  etc,  of  Manchester,  in  which  the  city 
carried  on  gas-works  for  profit,  just  as  an  individual  or  a  private 
corporation  might. 

The  cases  in  the  courts  of  the  several  States  are  so  numerous, 
and  are  so  fully  collected  in  the  twenty- third  chapter  of  Judge 
Dillon's  valuable  work  on  Municipal  Corporations  (which  has 
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been  a  great  aid  to  ns  in  considering  this  subject),  that  we  shall 
confine  our  farther  examination  to  those  cited  upon  the  brief  of 
the  plaintiff  in  the  present  case,  or  referred  to  by  the  Supreme 
Court  in  WeigMman  v.  Washington  and  Barnes  v.  District  of  Co- 
lumbiay  as  establishing  the  general  proposition  that  an  incorporated 
city  is  liable  to  an  action  for  the  neglect  of  a  duty  imposed  upon  it 
bylaw. 

The  only  case  so  referred  to,  in  any  of  the  New  England  States, 
is  Jones  Y.  New  Haven,  34  Conn.  1,  in  which  the  city  of  New 
Haven,  which  had  accepted  a  charter  giving  the  common  council 
power  to  make  by-laws  for  the  regulation  and  protection  of  trees 
in  the  public  squares  and  streets,  was  held  by  a  majority  of  the 
court  to  be  liable  to  an  action  for  negligence  in  permitting  a  dead 
limb  to  remain  upon  a  tree  in  a  public  square,  which  fell  upon  and 
injured  the  plaintiff  while  passing  under  it.  We  need  not  consider 
the  correctness  of  that  decision.  It  is  sufScient  for  our  present 
purpose  to  observe  that  it  was  put  upon  the  ground  that  the  duty 
of  keeping  the  trees  in  proper  condition  was  imposed  by  the  char- 
ter in  consideration  of  the  benefit  received  by  the  corporation,  was 
not,  strictly  speaking,  a  public  duty,  and  was  not  a  power  or  duty 
imposed  upon  the  city  by  a  general  law,  nor  applicable  alike  to  all 
cities,  but  was  a  special  power  or  privilege  conferred  upon  the  city 
at  its  request.  34  Conn.  12.  That  the  decision  did  not  proceed 
upon  the  ground  of  any  neglect  of  a  public  duty  is  clearly  shown  in 
another  case  which  first  came  before  the  court  at  the  same  term,  and 
in  which  it  was  ultimately  held  that  no  action  could  be  maintained 
against  a  city  for  neglect  of  a  public  governmental  duty,  such  as 
keeping  the  highways  free  from  nuisances,  except  so  far  as  such 
remedy  had  been  given  by  statute.  Hewison  v.  New  Haven,  34 
Conn.  136,  139,  and  37  id.  475;  s.  c,  9  Am.  Rep.  342. 

Of  the  New  York  cases  referred  to,  those  decided  in  1850  or 
earlier  were  before  this  court  at  the  time  of  the  decisions  in  Child 
V.  Boston,  4  Allen,  41;  Emery  v.  Lowell,  104  Mass.  13,  and  Oliver 
V.  Worcester,  102  id.  489;  s.  c,  3  Am.  Rep.  485,  and  we  have  sup- 
posed them  to  be  in  entire  accord  with  those  decisions.  In  Bailey 
"f, Mayor,  etc.,  of  New  York,  3  Hill,  531,  and  2  Denio,  433,  the 
city  of  New  York  was  held  liable  for  negligence  in  the  construction 
of  the  dam  of  the  Croton  water-works  which  under  a  special  act,  vol- 
untarily accepted  by  the  city,  had  been  constructed  by  commis- 
sioners whose  report  had  been  approved  by  the  city  council,  and 
Vol.  XXIII.  — 46 
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which  became  the  property  of  the  city,  and  from  which  it  deriTed 
pecuniary  profits  and  emoluments.  In  Mayor y  etc.,  of  New  York 
y.  Furze,  3  Hill,  612,  the  city  of  New  York  was  held  liable  for 
negligence  in  not  keeping  a  sewer  in  repair,  which,  under  statutes 
applying  to  that  city  only,  the  city  had  built  and  owned,  and  for 
the  expenses  of  constructing  which  the  city  was  authorized  to  lay 
assessments  upon  the  estates  benefited  thereby.  In  Wilson  t. 
Mayor,  etc,  of  New  Vork,  1  Denio,  695,  it  was  held,  overruling  a 
dictum  to  the  contrary  in  Mayor,  etc,  of  New  York  v.  Furze,  that 
a  city  was  not  liable  for  neglect  to  make  a  sufficient  sewer,  that 
being  a  question  upon  which  the  decision  of  the  municipal  author- 
ities was  conclusive.  The  subsequent  cases  of  Lloyd  v.  Mayor,  etc, 
of  New  York,  1  Selden,  369,  and  Barton  v.  Syracuse,  36  N.  Y. 
54,  were,  like  Mayor,  etc.,  of  Neio  York  v.  Furze,  actions  for  n^- 
ligence  in  repairing  sewers. 

It  is  said  by  Mr.  Justice  Hunt  that  the  decision  in  Child  v.  BoS' 
ion,  4  Allen,  41,  so  far  as  it  held  that  the  city  was  not  responsible 
for  any  deficiency  in  the  plan  of  drainage  adopted,  "is  in  hostility 
to  Rochester  White  Lead  Co.  v.  Rocliester,  3  N.  Y.  463,  where  the 
<;ity  was  held  liable  because  it  constinicted  a  sewer  which  was  not 
of  sufficient  capacity  to  carry  off  the  water  draining  into  it ;  the 
work  was  well  done,  but  the  adoption  and  carrying  out  of  the  plan 
was  held  to  be  an  act  of  negligence."  91  TJ.  S.  556.  But  the 
report  of  Rochester  White  Lead  Cwnpany  v.  Rochester  states  that 
-^^  the  referees"  (whose  statement  of  the  facts  was  incorporated  into 
the  record  upon  which  the  case  was  heard),  ''found  that  the  cul- 
vert, in  consequence  of  the  smallness  of  its  size  and  the  want  of 
skill  in  its  construction,  was  insufficient  to  carry  off  the  water," 
etc.  3  Comst.  465.  And  in  Mills  v.  Brooklyn,  32  N.  Y.  489,  497, 
499,  in  which  the  only  objection  to  a  sewer  was  that  it  was  not  suf- 
ficiently large  to  carry  off  the  water,  and  there  was  no  want  of  skill 
in  its  construction,  it  was  held  that  no  action  would  lie;  and 
Dekio,  G.  J.,  delivering  the  unanimous  opinion  of  the  Oonrt  of 
Appeals,  said  that  the  decision  in  Wilson  v.  Mayor,  etc.,  of  New 
York,  ubi  supra,  had  always  been  referred  to  as  an  accurate  expo- 
sition of  the  law  ;  and  in  support  of  this  statement  cited,  among 
other  cases,  Rochester  White  Lead  Company  v.  Rochester,  and 
pointed  out  that  in  that  case  tlie  action  was  maintained  npon  the 
ground  of  negligence  and  unskillf  ulness  in  the  construction  of  the 
-culvert. 
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InHutson  v.  Mayor,  etc.,  of  New  York,  5  Sandf.  289,  in  1851, 
ji  majority  of  the  Superior  Court  of  the  city  of  New  York,  against 
ail  exceedingly  able  dissenting  opinion  of  Mr.  Justice  (formerly 
Vice-Chancellor)  Sandford,  held  the  city  of  New  York  liable  to  an 
iiction  for  neglect  of  a  duty  imposed  by  its  charter  to  repair  a  high- 
way, and  the  decision  was  affirmed  by  the  Court  of  Appeals.  5 
«Selden,  163.  And  the  other  cases  referred  to  show  that  the  same 
rule  has  been  since  held  in  that  State  to  apply  both  to  cities  and  to 
incorporated  villages,  charged  by  their  acts  of  incorporation  with 
the  duty  of  repairing  highways.  Hickohv,  IVustees  of  Plattsburg, 
16  Barb.  427,  and  16  N.  Y.  161,  note;  Conrad  y.  Trustees  of  lih- 
€ca,  id.  158;  Storrs  v.  Utica,  17  id.  104;  Davenport  v.  Ruck- 
man,  37  id.  568;  Reqica  v.  Rochester,  45  id.  129;  s.  c,  6  Am. 
Hep.  52.  The  ground  of  those  decisions  is  that  stated  by  Sel- 
DEX,  J.,  in  an  opinion  whicli  was  approved  by  the  Court  of  Appeals, 
as  follows  :  **  The  surrender  by  the  government  to  the  municipality 
of  a  iK>rtion  of  its  sovereign  power,  if  accepted  by  the  latter,  may 
with  propriety  be  considered  as  affording  ample  consideration  for 
an  implied  undertaking  on  the  part  of  the  corporation  to  perform 
with  fidelity  the  duties  which  the  charter  imposes."  Weet  v.  Brock- 
port,  16  N.  Y.  161,  171,  note.  It  was  admitted  in  that  opinion, 
and  had  been  previously  decided  by  the  same  learned  judge  in 
Morey  v.  Newfane,  8  Barb.  645,  which  does  not  appear  to  have  ever 
been  overruled,  that  a  town  was  not  liable  to  such  an  action. 

Of  the  two  Pennsylvania  cases  cited,  the  one  was  the  case  of  a 
city  being  in  possession  of  a  public  wharf,  exercising  exclusive 
finpervision  and  control  over  it,  and  receiving  tolls  for  its  use,  and 
therefore  rightly  held  liable  to  an  action  for  special  injury  to  an 
individual  in  consequence  of  its  neglect  to  keep  the  wharf  in 
proper  condition  for  use.  Pittsburgh  v.  Orier,  22  Penn.  St.  54, 
In  the  other,  a  city,  which  was  bound  by  its  charter  to  keep  the 
streets  in  repair,  was  held  liable  to  an  action  for  an  injury  occa- 
fiioned  by  its  neglect  to  do  so.  Erie  v.  Swingle,  22  Penn.  St  384. 
Bnt  in  Pennsylvania  towns  and  counties  are  held  liable  to  similar 
actions.  Dean  v.  New  Milford,  5  W.  &  S.  545 ;  Humphreys  v. 
Armstrong,  56  Penn.  St  204;  Rapho  v.  Moore,  68  id.  404, 
407 ;  8,  c,  8  Am.  Rep.  202.  The  single  case  referred  to  in  Mary- 
land shows  that  in  that  State  also  counties  are  held  to  be  so  liable. 
GoHfUy  Commissioners  v.  Duckett,  20  Md.  468.  Where  towns  and 
eonnties  are  faeld  liable  to  such  actions,  there  is,  of  course,  no  rea- 
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son  why  cities  should  be  exempt ;  but  the  assertion  of  such  a  lia- 
bility in  counties  or  towns,  when  not  declared  by  statute,  is,  as  we 
have  already  seen,  and  as  is  distinctly  admitted  in  Barnes  v.  Dis- 
trict of  Columbia,  91  TJ.  S.  552,  opposed  to  the  well-settled  law. 

In  the  two  Virginia  cases  i^ef erred  to,  the  test  of  the  liability  of 
a  municipal  corporation  is  stated  in  exact  accordance  with  the 
decisions  in  England  and  in  Massachusetts.  In  tlie  first  case,  it 
was  said  that  '*  where  the  authority,  though  for  tliu  accomplish- 
ment of  objects  of  a  public  nature  and  for  the  benefit  of  the  public, 
is  one  from  the  exercise  of  which  the  corporation  derives  a  profit, 
or  where  the  duty ,^  though  of  a  public  nature  and  for  the  public 
benefit,  may  fairly  be  presumed  to  have  been  enjoined  upon  the 
corporation  in  consideration  of  privileges  granted  to  and  accepted 
by  it,  the  exemption  does  not  apply ;  and  the  reason  is  that,  in 
such  cases,  the  corporation  is  not  acting  merely  as  an  agent  of  the 
public  and  with  a  view  solely  to  the  public  benefit,  but  that  in  the 
former  it  is  pursuing  its  own  interest  and  profit,  and  in  the  latter 
is  executing  a  contract  for  which  it  has  received  a  consideration/' 
Sawyer  v.  Corse,  17  Gratt.  230,  241.  In  the  second  case,  the  duties 
for  breach  of  which  a  municipal  corporation  was  said  to  be  liable 
to  private  action  were  defined  as  'Hhose  ministerial,  specified 
duties,  which  are  assumed,  in  consideration  of  the  privileges  con- 
ferred by  their  charter."  Richmond  v.  Long,  17  Gratt  375,  379. 
And  in  both  cases  the  judgment  of  the  Court  of  Appeals  was  in 
favor  of  the  original  defendant. 

The  decisions  in  North  Carolina  and  Alabama  appear  to  have 
proceeded  upon  the  ground  that  the  corporation  had  received  a 
peculiar  benefit  in  the  special  privileges  and  immunities  granted  to 
it.  In  Meares  v.  Commissioners  of  Wilmington,  9  Ired.  73,  the 
action  was  not  for  an  injury  resulting  from  the  plaintiff's  use  of 
a  defective  way  or  public  building,  but  for  causing  the  plaintiff's 
house  to  fall  by  the  unskillful  and  careless  cutting  down  of  the 
grade  of  a  street,  for  which  no  compensation  was  provided  by  the 
statutes  under  which  the  work  was  done  ;  and  the  opinion  was 
based  upon  the  fallacies  that  there  was  no  difference,  in  liability  to 
action,  between  a  municipal  and  a  private  corporation,  and  that 
the  fact  that  the  corporation  was  at  the  expense  of  making  the 
work  was  the  surest  test  by  which  to  find  out  for  whose  benefit  the 
work  was  done.  In  Smoot  v.  Mayor,  etc.,  of  Wetumpka^^^  Ala.  112, 
the  action  was  for  neglect  of  a  duty  to  repair  highways,  imposed  by 
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special  charter,  in  the  same  section  which  released  the  inhabitants 
''from  working  on  roads  and  highways  out  of  the  said  city,  and 
from  patrol  duty,  except  under  authority  of  said  city/' 

Three  Ohio  cases  are  referred  to  :  Rhodes  v.  Cleveland^  10  Ohio, 
159 ;  Mc Combs  v.  Akron,  15  id.  474 ;  Western  College  v.  Cleveland, 
12  Ohio  St  376.  In  Rhodes  v.  Cleveland,  the  report  shows  nothing 
of  the  nature  of  the  suit^  except  that  it  was  ''an  action  on  the 
case  for  cutting  ditches  and  water-courses  in  such  a  manner  as  to 
cause  the  water  to  overflow  and  wash  away  the  plaintiff's  laud  ; " 
and  the  point  decided  was,  that  the  plaintiff  need  not  show  that 
the  corporation  acted  illegally  or  maliciously.  In  AfcConibs  v. 
Akron,  an  action  on  the  case  was  sustained  for  an  injury  to  the 
plaintiff's  property  by  the  cutting  down  and  gi*adiug  of  a  street  by 
a  city,  strictly  within  the  scope  of  its  legal  authority,  and  unat- 
tended by  any  circumstances  of  negligence  or  malice — a  conclusion 
inconsistent  with  the  decisions  of  the  Supreme  Court  of  the  United 
States,  of  this  court,  and  of  the  courts  of  about  cTcry  other  State 
in  which  the  question  has  arisen.  Smith  v.  Washington,  20  How. 
135 ;  Callender  v.  Marsh,  1  Pick.  418  ;  Dillon  on  Mun.  Corp.,  § 
783,  note.  In  Western  College  v.  Cleveland,  the  point  decided  was 
that  a  city,  whose  charter  made  it  its  "  duty  to  regulate  the  police 
of  the  city,  preserve  the  peace,  prevent  riots,  disturbances  and  dis- 
<'rderly  assemblaefes,"  was  not  liable  to  an  action  for  the  destruc- 
tion of  property  in  a  riot,  or  for  the  neglect  of  the  police  officers  in 
not  preserving  the  peace  and  preventing  such  destruction. 

In  Illinois,  as  shown  by  the  cases  referred  to,  incorporated  cities 
are  held  liable  to  actions  for  neglect  of  duties  imposed  by  their 
charters  to  repair  highways  and  bridges  {Brotoning  v,  Springfield, 
17  III  143  ;  Springfield  v.  Le  Claire,  49  id.  476) ;  although  in  earlier 
and  later  cases  in  that  State,  cited  in  the  former  part  of  this  opinion, 
counties  and  towns  have  been  held  not  to  be  liable  under  general  laws 
for  like  neglect.  In  Pekin  v.  Newell,  26  111.  320,  cited  for  the  present 
plaintiff,  the  city  assumed  to  act  under  a  specid  statute  in  con- 
structing, and  taking  tolls  upon,  the  way,  for  a  defect  in  which  it 
was  held  liable  ;  and  the  only  defense  made  was  that  the  city  had 
constructed  the  way  on  a  pile  bridge,  when  the  authority  conferred 
i>y  the  statute  was  to  make  an  embankment  and  plank  road  at  the 
place.  In  the  remaining  case  referred  to  in  Illinois,  the  court  sus- 
tained an  action  on  the  case  against  a  city  for  negligence  of  the  city 
council  in  failing  to  collect  an  assessment,  laid  by  way  of  better- 
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ment  upon  estates  benefited  by  the  laying  out  of  a  street,  to  com- 
pensate the  plaintiff  and  others  for  the  damages  sustained  by  them 
from  such  laying  out.  Clayhurgh  v.  Chicaffo,  25  111.  535.  Of  that 
decision,  it  is  enough  to  say  that  it  is  wholly  inconsistent  with  the 
system  of  judicial  remedies  in  this  Commonwealth. 

The  cases  in  Wisconsin,  referred  to  by  Mr.  Justice  Huxt,  aro^^e 
under  statutes  simihir  to  those  of  this  and  other  New  Englaml 
States,  expressly  making  all  towns  and  cities  liable  to  actions  for 
damages  for  defects  in  highways.  Cook  v.  Mihoaukee,  24  Wis.  270 ; 
s.  c,  1  Am.  Rep.  183  ;  Ward  v.  Jefferson,  24  Wis.  342.  In  Alex- 
ander V.  Mihoaukee^  16  Wis.  247,  cited  on  the  plaintiff's  brief,  the 
action  was  for  consequential  damages  from  the  proper  construction 
of  a  public  work,  there  had  been  no  neglect  of  duty,  and  there  was 
held  to  be  no  liability  on  the  part  of  the  city. 

The  result  of  this  review  of  the  American  cases  may  be  summed 
up  as  follows  :  There  is  no  case  in  which  the  neglect  of  a  duty, 
imposed  by  general  law  upon  all  cities  and  towns  alike,  has  been 
held  to  sustain  an  action  by  a  person  injured  thereby  against  a  city, 
when  it  would  not  against  a  town.  The  only  decisions  of  the  State 
Courts,  in  which  the  mere  grant  by  the  legislature  of  a  city  char- 
ter, authorizing  and  requiring  the  city  to  perform  certain  duties, 
has  been  held  sufficient  to  render  the  city  liable  to  a  private  action 
for  neglect  in  their  performance,  when  a  town  would  not  be  so 
liable,  are  in  New  York  since  1850,  and  in  Illinois.  The  cases  in 
the  Supreme  Court  of  the  United  States,  in  which  private  actions 
have  been  sustained  against  a  city  for  neglect  of  a  duty  imposed 
upon  it  by  law,  are  of  two  classes  :  Ist.  Those  which  arose  ander 
the  peculiar  terms  of  special  charters,  in  the  District  of  Columbia, 
as  in  Weightman  v.  Washington  and  Barnes  v.  District  of  Columbia^ 
or  in  a  territoiy  of  the  United  States,  as  in  Nebraska  City  v.  Camp- 
hell.  2d.  Those  which,  as  in  Mayor,  etc.y  of  New  York  v.  Sheffield 
and  Chicago  City  v.  Rabbins,  arose  in  New  York  or  in  Illinois,  and 
in  which  the  general  liability  of  the  city  was  not  denied  or  even 
discussed,  and  apparently  could  not  have  been,  consistently  with 
the  rule  by  which  the  Supreme  Court  of  the  United  States,  upon 
questions  of  the  construction  and  effect  of  the  Constitution  and 
statutes  of  a  State,  follows  the  latest  decisions  of  the  highest  court 
of  that  State,  even  if  like  words  have  been  differently  construed  in 
otlier  States.  Elmendorf  v.  Taylor,  10  Wheat.  152,  159  ;  Christy 
V.  /V/VA/^'on,  4  Wall.  19fi  ;  Richmond  v.  SmiU,   15   id.  429  ;   Tioga 


k 


MARCH  TERM,  1877.  367 

>  — .. 

Hill  V.  City  of  Boaton. 

BaUroad  v.  Blossburg  £  Corning  Railroad,  20  id.  137 ;  iStale- 
Railroad  Tax  Cases,  92  U.  S.  575,  615.  In  the  absence  of  such 
blDding  decisions,  we  find  it  difiScuit  to  reconcile  the  view,  that 
the  mere  acceptance  of  a  municipal  charter  is  to  be  considered  as 
conferring  such  a  benefit  upon  the  cforporation  as  will  render  it 
liable  to  private  action  for  neglect  of  the  duties  thereby  imposed 
upon  it,  with  the  doctrine  that  the  purpose  of  the  creation  of  munic- 
ipal corporations  by  the  State  is  to  exercise  a  part  of  its  powers  of 
gOYernment — a  doctrine  universally  recognized,  and  which  has 
nowhere  been  more  strongly  asserted  than  by  the  Supreme  Court  of 
the  United  States,  in  the  opinions  delivered  by  Mr.  Justice  Hunt, 
in  United  States  v.  Railroad  Co.,  17  Wall.  322,  329,  and  by  Mr.  Jus- 
tice Clifford,  in  Laramie  v.  Albany,  92  IJ.  S.  307,  308. 

But,  however  it  may  be  where  the  duty  in  question  is  imposed 
by  the  charter  itself,  the  examination  of  the  authorities  confirms 
KB  in  the  conclusion  that  a  duty,  which  is  imposed  upon  an  incor- 
porated city,  not  by  the  terms  of  its  charter,  nor  for  the  profit  of 
the  corporation,  pecuniarily  or  otherwise,  but  upon  the  city  as  the 
representative  and  agent  of  the  public  and  for  the  public  benefit,, 
and  by  a  genei-al  law  applicable  to  all  cities  and  towns  in  the  Gom- 
monweallh,  and  a  breach  of  which  in  the  case  of  a  town  would  give 
no  right  of  private  action,  is  a  duty  owing  to  the  public  alone,  and 
a  breach  thei*eof  by  a  city,  as  by  a  town,  is  to  be  redressed  by  prose* 
cntion  in  behalf  of  the  public,  and  will  not  support  an  action  by 
an  individual,  even  if  he  sustains  special  damage  thereby ;  and» 
according  to  the  terms  of  the  report,  there  must  be 

Judgment  for  the  defendani^ 

C.  R.  Train  {8.  F.  Keyes  with  him),  for  plaintiff. 

H.  W.  Putnam  {J.  P.  Healy  with  him),  for  defendant. 
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(122  Mau.  389.) 
Highway  —  Duty  of  town  to  fence  at  dangeroue  place, 

A  town  is  not  bound  to  erect  barriers  to  prevent  travelers  straying  from  a 
highway,  although  there  is  a  dangerous  place  at  some  distance  from  the 
highway  which  they  may  reach  by  straying.* 

ACTION  of  tort  to  recover  for  injuries  alleged  to  have  beeu  occa- 
sioned to  plaintiff  through  the  negligence  of  the  defendant 
At  tlie  trial  in  the  Superior  Court,  before  Brighah,  C.  J.,  there 
was  evidence  tending  to  prove  that  the  plaintiff,  on  May  18,  1872, 
was  traveling  with  a  horse  and  baggy  on  the  highway  in  question 
in  a  northerly  direction,  and  was  approaching  a  i*ailroad  crossing 
at  grade;  that  the  plaintiff's  horse  was  startled  by  the  noise  of  an 
approaching  train  of  cars,  and  jumped  toward  the  right  or  easterly 
side  of  the  highway,  and,  because  there  was  no  railing  on  the  side 
of  the  highway  to  prevent,  rushed  intx)  land  adjoining  it  between 
the  railroad  and  Miller's  river  ;  that  the  plaintiff  directed  the 
horse  down  the  river's  bank  to  its  foot,  where  the  horse  fell  and 
the  plaintiff  was  thrown  from  the  buggy  and  injured;  that  when 
the  plaintiff's  horse  turned  from  the  highway  to  the  right  upon 
the  adjoining  land,  he  turned  abruptly  between  one  of  several  po8t& 
along  the  highway  and  the  railroad,  and  proceeded  on  the  adjoin- 
ing land  in  a  direction  nearly  parallel  with  the  railroad  for  the 
distance  of  twenty  or  thirty  feet,  and  then  turned  down  the  river's 
bank;  that  the  highway  was  smooth  and  level,  without  gutters  on 
either  side,  and  on  the  easterly  side  were  the  posts  above  mentioned 
in  the  line  of  the  highway,  without  any  railing  upon  them,  indi- 
cating an  old  fence,  and  the  highway  to  the  posts  was  more  or  less 
traveled  and  not  grassed  over;  that  the  land  adjoining  the  high- 
way upon  the  east,  bounded  by  the  highway,  the  railroad  and  the 
river's  bank,  had  a  surface  of  sandy  loam  slightly  sloping  from  the 
highway;  and  that  the  river's  bunk  from  the  top  to  the  foot  was 
covered  with  rocks. 

*  See  note,  ante^  p.  183. 
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Puffer  V.  Inhabitants  of  Orange. 

The  judge  ruled  that  the  absence  of  a  nuling  on  the  easterly 
line  ot  the  highway  was  not  such  a  defect,  affecting  its  safety  and 
convenience,  as  would  entitle  the  plaintiff  to  maintain  this  action, 
directed  a  verdict  for  the  defendant,  and  reported  the  case  for  the 
determination  of  this  court 

If  the  ruling  was  correct,  judgment  was  to  be  entered  for  the 
defendant;  otherwise,  a  new  trial  was  to  be  ordered. 

O.  M,  Hobhsy  for  plaintiff,  contended  that  the  question  whether 
the  absence  of  a  railing  was  or  was  not  a  defect  in  the  highway, 
should  have  been  submitted  to  the  jury,  and  cited  Palmer  v. 
Andover,  2  Cush.  600;  Stevens  v.  Boxford,  10  Allen,  25;  Titue  v. 
Northbridge,  97  Mass.  258,  266;  Babson  v.  Rockport,  101  id.  93; 
Murphy  v.  Oloucester,  106  id.  470;  Britton  v.  Cummington,  107  id. 
347 ;  Marshall  v-  Ipswich,  110  id.  522 ;  Warner  v-  ffolyoke,  112 
id.  362. 

J.  W.  Rollins,  for  defendant,  was  not  called  upon. 

Gray,  G.  J.  The  law  which  governs  this  case  is  well  settled 
by  the  decisions  of  this  cowrt.  A  town  is  bound  to  erect  barriers 
or  railings,  where  a  dangerous  place  is  in  such  close  proximity  to 
the  highway  as  to  make  traveling  on  the  highway  unsafe.  Stevens 
T.  Boxford,  10  Allen,  25;  Babson  v.  Rockport,  101  Mass.  93;  BrU- 
ion  T.  Cummington,  107  id.  347.  But  it  is  not  bound  to  do  so  to 
prevent  travelers  from  straying  from  the  highway,  although  there 
18  a  dangerous  place  at  some  distance  from  the  highway  which 
they  may  reach  by  so  straying.  Sparhawk  v.  Saletn,  1  Allen,  80; 
Adams  v.  Natick,  13  id.  429;  Murphy  v.  Oloucester,  105  Mass.  470; 
Commonwealth  v.  Wilmington,  id.  599;  Warner  v.  Holyoke,  112  id. 
362.  In  the  case  at  bar  there  was  no  dangerous  place,  and  no 
defect  or  want  of  sufficient  railing,  where  the  plaintiff's  horse  left 
the  highway;  and  the  dangerous  place  where  the  accident  happened 
was  reached  by  passing  some  distance  over  a  level  space,  and  was  at 
a  spot  not  in  or  contiguous  to  the  highway,  and  which  the  towm 
was  not  bound  to  guard  by  a  railing  or  barrier. 

JudgmefU  9n  the  perdicl. 
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a»  Maas.  428.) 

WUnesB —  Sxunption  of,  from  arreit  —  NonrreHdent  vtUnea  —  Baemptim  ap- 
plies to  wUneueB  before  legidatttre, 

A  resident  of  ftnotber  State  yolontarily  went  into  MasBachnsettfl  solely  for  tht 
porpoae  of  presenting  to  the  legislature  and  testifying  to  a  claim  of  Us 
against  the  Commonwealth  and  with  the  intention  of  returning  home  with- 
out unnecessary  delay,  ffeld^  (1)  that  he  was  privileged  from  arrest  on 
civil  process,  and  (2)  that  having  been  arrested  he  could  be  discharged  on 
habeas  corpus,* 

PETITION  for  habeas  corjnis.  The  petitioner  was  a  resident  of 
New  Hampshire,  and  having  a  claim  against  the  Common- 
wealth of  Massachusetts,  presented  snch  claim  to  the  legislature 
and  Toluntarily  came  into  the  State  and  appeared  before  a  joint 
committee  thereof  to  prove  such  claim.  During  an  adjournment 
of  the  committee  petitioner  was  arresled  on  an  execution  issned 
upon  a  judgment  obtained  in  the  State  against  him  by  a  citissen 
thereof.  The  judge  found  that  he  was  in  attendance  on  the  com- 
mittee in  good  faith  and  solely  for  the  purpose  of  presenting  and 
proving  his  claim  and  with  the  intention  of  returning  home  with- 
out unnecessary  delay. 

The  petitioner  contended  that  he  was  exempt  from  arrest  and 
was  entitled  to  his  discharge.  The  judge  admitted  the  petitioner 
to  bail,  and  reserved  the  case  for  the  consideration  of  the  full 

court. 

/ 

J.  A.  Loring  and  C.  F.  Choate,  for  petitioner. 

A.  A.  Ranney  and  /.  R,  Clark,  contra. 

Gray,  0.  J.  Parties  and  witnesses,  attending  in  good  faith  any 
legal  tribunal,  whether  a  court  of  record  or  not,  having  power  to 
pass  upon  the  rights  of  the  persons  attending,  are  pnvileged  froin 
arrest  on  civil  process  during  their  attendance,  and  for  a  reasonable 


*  See  Person  v.  Qrier^  anU^  p.  86. 
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time  in  going  and  returning,  whether  they  are  residents  of  this 
State  or  come  from  abroad^  whether  they  attend  on  summons  or 
volnntarily,  and  whether  they  have  or  have  not  obtained  a  writ  of 
protection.  Walpole  v.  Alexander ,  3  Doug.  45;  Meehins  v.  Smithy 
1  H.  Bl.  636;  Arding  v.  Flower,  8  T.  R.  634;  Spence  v,  Stuart,  3 
East,  89;  Ex  parte  Byne,  1  Ves.  &  B.  316;  Persse  v.  Persse,  5  H.  L 
Cas.  671;  M'NeiVs  case,  6  Mass.  246;  Wood  v.  Neale,  6  Gray,  638; 
May  V.  Shumway,  16  id.  86. 

The  Constitution  of  the  Commonwealth  declares  that  the  house 
of  representatives  shall  have  authority  to  punish  by  imprisonment 
CTeiy  person  who  shall  assault  or  arrest  any  witness  or  other  person 
ordered  to  attend  the  house,  in  his  way  in  going  or  returning;  and 
that  the  senate  and'  house  of  representatives  may  try  and  deter- 
mine all  caseSy  which  by  the  Constitution  they  have  authority  to 
try  and  determine,  by  committees  of  their  own  members,  or  in  such 
other  way  as  they  may  respectively  think  best.     Const.  Mass.,  ch.  1,, 
§3,  arts.  10,  11.     It  is  provided  by  statute  that  senators  and  repre- 
sentatives, acting  as  members  of  a  committee  of  the  legislature, 
may  administer  oaths  to  persons  examined  before  the  committee. 
Gen.  Stats.,  ch.  2,  §  20.  Each  house  may  exorcise  the  power  of  sum- 
moning witnesses,  and  of  examining  witnesses  so  summoned,  or  who 
voluntarily  appear^  by  means  of  committees,  and  may  punish  such 
witnesses,  as  for  a  contempt,  if  they  refuse  to  testify.    Burnham  v. 
Morriesey,   14  Gray,  226.     And  there  can  be  no  doubt  that  the 
privilege  from  arrest   of  parties    and  witnesses,  attending  either 
house  or  its  committee,    is  the  same  as  of  those  attending  any 
strictly  judicial  tribunal.     Cush.  Pari.  Law,  §§  997,  998. 

The  claim  of  the  petitioner  against  the  Commonwealth  could 
not  have  been  the  subject  of  a  suit  in  any  court,  but  could  only  be 
tried  and  determined  by  the  legislature;  and  the  justice  of  this 
court,  to  whom  the  petition  for  this  writ  of  habeas  corpus  was  pre- 
sented, has  found  that  the  petitioner  was  a  resident  of  another 
^t&tey  and  was  in  attendance  on  the  legislative  committee  in  good 
faith,  solely  for  the  purpose  of  presenting  and  testifying  to  his 
claim,  and  with  the  intention  of  returning  home  without  unneces- 
sary delay,  and  that,  immediately  upon  leaving  the  state-house,  he 
^Bs  arrested  on  an  execution  issued  from  this  court,  upon  a  judg- 
ment against  him  in  a  civil  action. 

Each  house  of  the  legislature  doubtless  has  power  to  protect 
parties  and  witnesses  attending  before  the  house  or  its  committees. 
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.  y  ordering  their  discharge  from  arrest,  just  as  any  court  of  record 
I. lay  order  the  discharge  of  a  person  unlawfully  arrested  while  in 
attendance  upon  the  court,  or  upon  a  commissioner  or  arbitrator 
acting  under  its  authority.  May's  Law  of  Pari.  (6th  ed.)  147  and 
seq.;  Cush.  Pari.  Law,  §  999;  Meynel  v.  Cooper  1  Ch.  Bep.  217; 
Walters  v.  Kees,  4  Moore,  34;  Rishton  v.  Nisbett,  1  Mood.  &  Bob. 
347;  Hurst's  case,  4  Dall.  387;  Norris  v.  Beach,  2  Johns.  294; 
United  States  v.  Edyne,  9  S.  &  R.  147;  JUTNeiVs  case,  3  Mass.  288. 

But  it  is  equally  within  the  power  of  the  court,  out  of  which  the 
process  issues,  to  discharge,  on  motion,  a  person  arrested  by  abuse 
of  that  process.  Pitt's  case,  Fortescue,  159, 1H3,  164;  8.  c,  7  Mod- 
225,  230;  Cas.  temp.  Hardw.  37,  41;  Cunningham,  IB,  27;  2  Stra. 
985,  990;  Walker  \.  Webb,  3  Anstr.  941;  Selby  v.  Hills,  8  Bing.  166; 
8.  c,  1  Mo.  &  Sc.  253;  Attorney- General  v.  Skinner's  Co.,  Coop. 
Pmct.  Cas.  1;  Bours  v.  Tuckermaii,  7  Johns.  538.  Or  any  one 
arrested  in  violation  of  privilege  may,  like  any  other  person  unlaw 
fully  imprisoned  or- restrained  of  his  liberty,  be  disciiarged  by  this 
court,  or  by  any  justice  thereof,  in  the  exercise  of  the  general 
power  to  issue  writs  of  liabeas  corpus.  Gen.  Stats. ,  ch.  144,  §§  1-5; 
Stat.  1861,  ch.  91,  §  1;  Com.  Dig.,  Privilege,  A.  3;  Ex  parte  TiUotson, 
1  JStark.  470;  Ex  parte  Dakins,  16  C.  B.  77;  Wood  v.  Neale^  5 
Gray,  538;  May  v.  Shumway,  16  id.  86. 

As  it  does  not  appear  that  either  house  of  the  legislature  is  exer- 
cising its  authority  to  the  same  end,  it  is  the  duty  of  the  court  to 
order  that  the  petitioner  be 

Discharged  from  custody^ 


New  York  Warehouse  and  Security  Compakt  t.  Loomis. 

(l»Mas8.4Sl.) 
Removal  of  cause  into  Circuit  Court —  When  may  he  had. 


It  is  too  late  tn  remove  a  cause  into  the  Circatt  Court  of  the  United 
UDder  U.  S.  Stats,  of  March  3,  1875,  after  a  time  lias  passed  at  wliich  it  could 
have  beeu  tried. 
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ACTION  on  a  promissory  note  by  a  New  York  corporation 
a^inst  a  resident  of  Connecticut.  The  action  was  com- 
menced December  14,  1874;  the  answer  was  filea  at  the  April  term, 
1875.  The  case  was  first  placed  on  the  trial  list  at  the  September 
term,  1876.  At  that  term  and  before  trial  the  defendant  petitioned 
to  have  the  r:msc  removed  into  the  Circuit  Court  of  the  United 
States  under  the  act  of  March  3, 1875,  and  gave  the  required  bond. 
Objection  was  made  that  the  petition  was  too  late. 

The  question  was  reserved  for  the  full  court  whether  the  petition 
and  bond  were  seasonably  filed,  so  as  to  entitle  the  defendant  to 
have  the  case  removed  into  the  Circuit  Court  of  the  United  States. 

A,  A.  Ranneyy  for  defendant. 

D,  ThaxUr  and  P.  W.  Palfrey y  for  plaintiff,  were  not  caUed 
upon. 

Gray,  C.  J.  A  petition  for  the  removal  of  a  cause  from  a  State 
court  into  a  Circuit  Court  of  the  United  States  must,  by  the  terms 
of  the  act  of  Congress  of  March  3,  1875,  §  3,  be  filed  "before  or 
at  the  term  at  which  said  cause  could  be  first  tried,  and  before  the 
trial."  The  manifest  purpose  and  effectof  this  enactment  are  that 
a  party,  who  intends  to  remove  a  case  from  a  State  court  into  a 
Federal  court  for  trial,  shall  do  so,  not  only  before  trial  in  the 
State  court,  but  at  the  first  term  at;  which  a  case  is  at  issue  for 
trial  and  might  be  ordered  to  be  tried  there. 

By  our  practice  act,  an  action  at  law  is  deemed  at  issue  as  soon 
as  an  answer  is  filed,  and  no  further  pleading  is  required,  except 
by  order  of  the  court.  Gen.  Stats.,  ch.  129,  §§  23,  28.  Cases  may 
be,  and  often  are,  tried  at  the  first  term  at  which  they  are  entered. 
And  the  rule  of  this  court,  which  requires  that  at  each  term  for 
the  trial  of  cases  by  a  jury,  a  trial  list  shall  be  prepared  on  the  first 
day  of  the  sitting  of  the  court,  allows  any  case  to  be  placed  upon 
the  list  afterward  by  order  of  the  court.  Rule  22,  .104  Mass.  563. 
The  present  case  was  therefore  at  issue,  and  could  by  the  law  and 
practice  of  this  Commonwealth  have  been  tried,  at  April  term,  1875, 
at  September  term,  1875,  or  at  April  term,  1876;  and  this  petition 
for  removal,  filed  at  September  term,  1876,  comes  too  late. 

Our  interpretation  of  the  act  of  Congress  is  supported  by  the  m 

opinions  of  throe  Federal  judj^es  of  mucli  e\'p»nonce:     Mr.  Justice 
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Davis  of  the  Supreme  Court,  and  Judges  Dbukkond  and  Dillox 
of  the  Circuit  Courts  for  the  seventh  and  eighth  circuits.  Dillon 
on  Removal  of  Causes,  58,  note ;  Sooit  v.  Clinton  A  Springfield 
Hailroad,  6  Bissell,  529,  536;  Ames  v.  Colorado  Central  Railroad^ 
4  Gent  L.  J.  199. 

Petition  for  removal  denied. 


Sheehan's  Cabb. 

(US  Mass.  4iS.) 

Qglee^Ti&e  to,  how  determined — Cotwietian  by  ajuetieedefacto^^Eabeae 

eorpue. 

The  validUj  of  the  title  of  a  Jadge  or  justioe  to  his  ofiElce  or  hia  right  to 
exercise  the  judicial  fanctiona  cannot  be  determined  upon  a  writ  of  habeoi 
corpus  sued  oat  bj  one  who  has  been  tried  and  convicted  bj  him,  where  the 
proceedings  are  otherwise  regular. 

Where  the  court  has  jurisdiction  of  the  ofiense  and  of  the  person,  and  the 
warrant  is  regular,  a  conviction  is  lawful,  although  the  justice  holding  the 
court  was  only  an  officer  de  facto. 

HABEAS  CORPUS  on  the  petition  of  Thomas  Sheehan  who 
was  imprisoned  in  the  Salem  jail  upon  a  conviction  of  the 
crime  of  larceny,  had  before  the  police  court  of  Lynn,  held  by  one 
Hawkes,a  special  justice  of  said  court,  upon  a  warrant  signed  by  the 
clerk  and  under  the  seal  of  the  court. 

The  Oonstitation  of  the  Commonwealth  provides  that  '*  no  judge 

of  anj  court shall,  at  anj  time,  have  a  seat  in  the  senate  or 

house  of  representatives."  Hawkes,  while  holding  the  office  of 
special  justioe,  was  elected  a  representative  to  the  G^eral  Court, 
duly  qualified  and  took  his  seat,  and  was  such  representative  when 
the  petitioner  was  convicted. 

The  petitioner  contended  that  bj  accepting  the  seat  in  the  legia. 
iature,  Mr.  Hawkes  ceased  to  be  a  justice,  and  that  the  conviction 
and  commitment  was  therefore  illegal  The  judge  admitted  the 
petitioner  to  bail,  and  reversed  the  case  for  the  oonaideratioii  of 
the  full  court 
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—     -     ■  —  _ 

If.  if.  NiUs,  for  petitioner. 

If.  C.  Laritiff,  Assistant  Attorney-General  {0.  R.  Train,  Attor- 
nay-General^  with  him),  corUrfi, 

Gray,  G.  J.  The  petitioner,  not  denying  the  jurisdiction  of 
the  police  court  of  Lynn,  rests  his  claim  to  be  discharged  upon 
the  disqualification  of  Mr.  Hawkes  (who,  as  a  special  justice  of 
that  court,  passed  the  sentence  and  ordered  the  commitment),  by 
leason  of  the  eighth  article  of  amendment  of  the  Constitution, 
which  declares  that  no  judge  of  any  court  of  this  Commonwealth 
(except  the  Court  of  Sessions)  shall  at  the  same  time  have  a  seat 
in  the  senate  or  house  of  representatives. 

But  if  Mr.  Hawkes,  upon  taking  his  seat  in  the  house  of  rep- 
resentatives, ceased  to  be  a  justice  de  jure,  he  was,  by  color  of  the 
commission  which  he  still  assumed  to  hold  and  act  under,  having 
the  usual  signs  of  judicial  office — sitting  in  the  court,  using  its 
seal,  aud  attended  by  its  clerk — and  no  other  person  having  been 
appointed  in  his  stead,  a  justice  de  facto.  Upon  well-settled  prin- 
ciples, it  would  be  inconsistent  with  the  convenience  and  security 
of  the  public,  and  with  a  due  regard  to  the  rights  of  one  acting  in 
an  official  capacity  under  the  color  of,  and  a  belief  in,  lawful 
authority  to  do  so,  that  the  validity  of  his  acts  as  a  justice  should 
be  disputed,  or  the  legal  effect  of  his  election  and  qualification  as 
a  representative  be  determined,  in  this  proceeding  to  which  he  is 
not  a  party.  The  appropriate  form  of  trying  his  right  to  exercise 
the  office  of  a  justice  is  by  information  in  behalf  of  the  Common- 
wealth, or  perhaps  by  action  against  him  by  the  person  injured. 
Fowler  v.  BebeSy  9  Mass.  231,  235;  Commonwealth  v.  Fowler,  10  id. 
290,  301. 

The  rule  extends  to  all  offices,  executive  or  judicial,  and  applies 
4dike  to  questions  of  the  validity  of  the  original  election  or  appoint- 
ment, and  to  questions  whether  the  commission  or  authoritv  has 
expired  by  its  own  limitation  or  by  the  acceptance  of  an  incom- 
patible office.  Of  the  great  number  of  cases  in  the  books,  it  will 
be  sufficient  to  cite  some  of  those  most  nearly  resembling  the  case 
before  us. 

Judicial  acts  done  in  a  court  baron  by  a  steward  not  duly 
appointed,  or  by  an  under-steward  who  kept  court  as  steward  with-  M 

out  authority  of  the  lord  or  of  the  high  steward,  or  even  by  a  clerk  ^ 
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holding  a  court  without  disturbance  by  the  lord^  were  held  good, 
%a  done  by  color  of  authority,  the  lawfulness  of  which  the  suitors 
were  not  compellable  to  examine  or  inquire  into.  Harris  v.  Jays^ 
Cro.  Eliz.  699;  Vin.  Abr.,  Steward  of  Cours,  G;  Com.  Dig.,  Copy- 
hold, C.  5. 

In  Milward  v.  Tliaicher  2  T.  R.  81,  87,  Mr.  Jusiicv  Hn.i.Kif. 
speaking  of  early  cases  in  which  writs  of  error  were  unsuccessfully 
brought  to  reverse  judgments,  by  the  records  of  which  the  same 
persons  appeared  to  have  acted  as  judges  and  as  bailiffs,  said  :  "  In 
Buch  cases,  the  question  whether  they  be  properly  judges  or  not  can 
never  be  determined ;  it  is  sufficient  if  they  be  judges  de  facto,'* 
See,  also,  Andrews  v.  Lintony  2  Ld.  Baym.  884,  885;  Clark y.  Com- 
monwealthy  29  Penn.  St.  129. 

In  Cocke  v.  Halsey,  16  Pet.  71,  87,  which  concerned  the  validity 
of  an  act  done  by  a  clerk  pro  tempore  aft^r  the  close  of  the  term  of 
court  at  which  he  was  appointed,  the  Supreme  Court  of  the  United 
States  expressed  a  decided  opinion  that,  assuming  that  the  appoint- 
ment was,  by  the  Constitution  and  laws  of  the  State,  limited  to  the 
term,  yet  he  was  clerk  de  facto,  acting  colore  officii,  and  his  acts 
must  therefore  be  deemed  valid  as  regarded  third  persons  interested 
in  them.  So  acts  done  by  a  justice  of  the  peace  or  a  constable, 
after  his  commission  has  expired,  but  while  he  is  commonly 
reputed  to  hold  his  office,  are  valid.  Brown  v.  Lunt^  37  Me. 
423 ;  Fetersilea  v.  Stoiu,  119  Mass.  465. 

The  Constitution  of  the  State  of  Vermont  declares  that  no  per- 
gon,  holding  any  office  of  profit  or  trust  under  the  authority  of 
Congress,  shall  ''  be  eligible  to  any  appointment  in  the  legislature, 
or  of  holding  any  executive  or  judiciary  office  under  this  State.  "^ 
In  McGregor  v.  Balch,  14  Vt.  428,  a  plea  to  the  jurisdiction  of  a 
justice  of  the  peace,  that  at  the  time  of  signing  the  writ,  and  at 
the  time  of  the  trial,  he  was  a  postmaster  under  the  authority  of 
Congress,  and  as  such  was  ineligible  to  the  office  of  a  justice  of  the 
peace,  and  unauthorized  to  take  cognizance  of  the  action,  was 
adjudged,  upon  full  consideration,  to  be  bad,  because  he  was  a 
justice  de  facto,  and  the  question  whether,  on  the  one  hand,  upon 
accepting  and  qualifying  as  a  justice,  he  resigned  the  office  of  post- 
master and  became  a  justice  de  jure,  or,  on  the  other  hand,  con- 
tinued to  hold  tlie  office  of  postmaster,  and  therefore  could  not 
legally  hold  the  office  of  justice  also,  could  not  be  tried  and  deter- 
mined in  an  action  to  which  ho  was  not  a  party.     That  case  has 
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more  than  once  been  cited  with  approval  by  this  court.  Oommon- 
malih  y.  Kirbr/f  2  Cash.  677,  681  ;  Fitchburg  Railroad  v.  Orand 
Junction  Railroad,  1  Allen,  662,  668. 

In  Commonwealth  v.  Kirby,  the  defendant^  being  indicted  for 
assaulting  and  obstructing  a  constable  in  the  execution  of  his  office, 
introduced  evidence  that  the  only  authority  of  the  constable  was  a. 
warrant  issued  by  a  person  who,  after  having  been  appointed  and 
qualified  as  a  justice  of  the  peace,  had  been  duly  appointed  and 
qualified  as  a  constable,  and  held  tliis  office  when  he,  as  justice, 
issued  the  waiTant  in  question.  This  court,  while  expressing  the 
opinion  that  the  acceptance  of  the  office  of  constable  did  not,  by 
the  Constitution  of  Massachusetts,  disqualify  him  to  act  as  a  jus- 
tice of  the  peace,  further  declared  that  if  this  were  more  doubtful, 
aud  if,  in  an  action  instituted  against  a  justice  of  the  peace  for 
issuing  his  warrant  without  authority,  this  ground  of  the  incom- 
patibility of  the  two  offices  would  avail,  yet  that,  holding  a  com- 
mission as  justice  of  the  peace,  and  having  been  legally  qualified  to 
act  as  such,  and  continuing  to  act  in  that  capacity,  with  full  pow- 
ers, unless  for  the  objection  now  taken,  he  would,  as  against  third 
persons,  be  considered  as  a  justice  of  the  peace  de  facto y  and  hia 
warrant  would  justify  the  officer  to  whom  it  was  directed  in  mak- 
ing service  of  the  same. 

In  Fitchburg  Railroad  v.  Orand  Junction  Railroad^  which  waa 
an  action  to  recover  a  portion  of  the  expense  of  building  a  bridge 
at  a  junction  of  the  tracks  of  several  railroad  corporations,  accord- 
ing to  the  award  of  a  commissioner  appoin  ted  by  the  governor  upon 
the  application  of  the  plaintiff,  under  a  statute  for  the  purpose,  it 
was  held  that  it  was  not  open  to  the  defendant  to  show  that  the 
appointment  was  in  violation  of  the  Constitution  of  the  Common- 
wealth, for  the  reason  that  the  commissioner  held  at  the  same  time 
two  other  offices. 

The  ease  of  this  petitioner  being  within  the  jurisdiction  of  the 
police  court,  the  warrant  of  commitment,  under  the  seal  of  the 
courts  and  signed  by  its  clerk,  was  a  complete  justification  of 
the  jailer  to  whom  it  was  addressed.  When  the  court  has  jurisdic- 
tion of  the  case  and  of  the  party,  and  the  warrant  is  sufficient  to 
justify  the  officer,  and  the  prisoner  has  no  special  privilege  or 
exemption,  his  imprisonment  is  legal,  and  the  law  does  not  allow  m 

the  authority  of  the  judge,  by  whom  the  court  was  held  and  the 

Vol.  XXXIII  — 48 


378  MASSACHUSETTS, 

Guild  V.  Butler. 

warrant  issued^  to  be  disputed  in  a  sammarj  manner  by  writ  of 
habeas  carptis.  Commonwealth  v  Lechy,  1  Watts,  66  ;  Stale  t. 
Bloomy  17  Wis,  621 ;  Ex  parte  Strahly  16  Iowa,  369 ;  Ex  parts 
Strang^  21  Ohio  St.  610 ;  Griffin's  case.  Chase,  364,  426, 

Prisoner  remanded. 


Guild  v,  Butleb. 

028  Mass.  486.) 
Bankruptcy  —  CompoHUan  —  Release  of  surety. 

A  creditor  of  a  bankrupt  does  DOt,  by  oonsentiiig  to  a  resolution  for  a  oompo- 
sition  under  the  U.  8.  Stat,  of  June  22,  1874,  §  17,  release  a  person  liable  m 
a  surety  for  the  same  debt 

ACTION  of  contract  upon  a  promissory  note  made  by  the  defend- 
ant payable  to  Robert  W.  Dresser  &  Co.  or  order,  and  by 
them  indorsed  to  the  plaintiff. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  it 
appeared  that  the  note  was  made  by  the  defendant  for  the  accom- 
modation of  Dresser  &  Co.,  who  at  the  same  time  gave  him  an 
agreement  in  writing  that  they  would  themselves  pay  the  note  at 
maturity;  that  the  plaintiff  did  not  know  this  when  he  took  the 
note,  but,  after  learning  it,  and  after  the  commencement  of  this 
action,  united  with  other  creditors  of  Dresser  &  Co.  in  a  petition 
in  bankruptcy  against  Herman  D.  Bradt,  the  surviving  partner  of 
that  firm  (Dresser,  the  other  partner,  having  died),  and  afterward 
voted  for  and  signed  a  resolution  of  composition  under  the  pro- 
visions of  the  act  of  Congress  of  June  22,  1874,  §  17,  by  which  tho 
plaintiff  with  the  other  creditors  of  Dresser  &  Co.  agreed  to  take, 
in  full  settlement,  twenty  per  cent  of  their  claims,  to  be  paid  in 
three  equal  installments,  in  ten  days,  three  months  and  six  months 
from  the  acceptance  of  that  resolution,  which  was  approved  by  the 
court  in  bankruptcy  and  recorded. 

The  judge  instructed  the  jury  that,  if  the  note  sued  on  was  an 
accommodation  note,  and  the  defendant,  as  between  him  and 
Dresser  &  Co.,  was  but  a  surety,  and  the  plaintiff  knew  that  it  was 
an  accommodation  note  when  he  entered  into  the  resolution  of 
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composition,  the  fact  of  his  entering  into  that  resolution  would  con- 
stitute a  defense  to  this  action.  The  jury  returned  a  yerdiot  for 
the  defendant,  and  the  plaintiff  alleged  exceptions. 

P.  H.  Suichinson,  for  plaintiff. 
R.  Stone,  Jr.,  for  defendant 

Gbat,  C.  J. ,  By  the  existing  acts  of  Congress  upon  the  subject 
of  bankruptcy,  a  bankrupt's  estate  may  be  settled  and  the  bank- 
rupt discharged  in  either  of  three  ways : 

Firitt.  The  estate  may  be  administered  in  the  ordinary  manner 
by  assignees  appointed  for  the  purpose^  and  a  certifiuate  of  dis- 
cbarge be  granted  by  the  court,  with  the  assent,  in  some  cases,  of 
a  certain  proportion  of  the  creditors  who  have  proved  their  claims. 
Any  person  liable  as  surety  for  the  bankrupt  may,  upon  paying  the 
debt,  even  after  the  commencement  of  proceedings  in  bankruptcy, 
prove  the  debt,  or  stand  in  the  place  of  the  creditor  if  he  has 
proved  it ;  or,  the  debt  not  having  been  paid  by  him  nor  proved  by 
the  creditor,  may  prove  it  in  the  name  of  the  creditor  or  otherwise. 
U.  S.  Rev.  Stats.,  §  6070 ;  Mace  v.  Wells,  7  How.  272;  Muni  v. 
Taylor,  108  Mass.  508.  But  the  surety's  liability  to  the  creditor  s 
not  affected  by  any  certificate  of  discharge  granted  to  the  principal. 
U.  S.  Kev.  Stats.,  §  5118;  Flagg  v.  Tyler,  6  Mass.  33. 

Second.  The  estate  may  be  wound  up  and  settled  by  trustees 
nominated  by  the  creditors  upon  a  resolution  passed  at  a  meeting 
for  the  purpose  by  three-fourths  in  value  of  the  creditors  whose 
claims  have  been  proved  and  confirmed  by  the  court,  and  upon  the 
signing  and  filing  by  such  proportion  of  the  creditors  of  a  consent 
in  writing  that  the  estate  shall  be  so  settled,  in  which  Ciise  such  con- 
sent and  the  proceedings  under  it  bind  all  creditors  whose  debts  are 
provable,  even  if  they  have  not  signed  the  consent  nor  proved  their 
debts;  the  trustees  have  the  rights  and  powers  of  assignees;  the 
innding  up  and  settlement  are  deemed  proceedings  in  bankruptcy; 
the  court  may  summon  and  examine  on  oath  the  bankrupt  and 
other  persons,  and  compel  the  production  of  books  and  papers, 
and  the  bankrupt  may  obtain  a  certificate  of  discharge  in  the 
usual  manner.    U.  S.  Rev.  Stats.,  §  5103. 

Third.  The  creditors,  at  a  meeting  ordered  by  the  court,  either 
before  or  after  an  adjudication  of  bankruptcy,  may  resolve  that  a 
composition  proposed  by  the  debtor  shall  be  accepted  in  satisfac- 
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tion  of  the  debts  due  them  from  him.  Such  resolation,  to  be 
opei'ative,  must  be  passed  by  a  majority  iu  number  of  the  creditore 
whose  debts  exceed  fifty  dollars  in  yalue,  and  by  a  majority  in  value 
of  all  the  creditors,  and  must  be  confirmed  by  the  signatures  of  the 
debtor,  and  of  two-thirds  in  number  and  one-half  in  value  of  all 
his  creditors.  The  debtor  is  required  to  attend  at  the  meeting  to 
answer  inquiries,  and  to  produce  a  statement  of  his  assets  and 
debts  and  of  the  names  and  addresses  of  his  craditors.  The  reso- 
lution, with  this  statement,  is  to  be  presented  to  the  court;  and  if 
the  court,  after  notice  and  hearing,  is  satisfied  that  the  resolution 
has  been  duly  passed  and  is  for  the  best  interest  of  all  concerned, 
the  resolution  is  to  be  recorded  and  the  statement  filed,  and  the 
provisions  of  the  composition  shall  be  binding  on  all  the  creditors 
whose  debts,  names  and  addresses  are  shown  on  the  statement,  and 
may  be  enforced  by  the  court  on  motion  and  reasonable  notice, 
and  regulated  by  rule  of  court,  or  may  be  set  aside  by  the  court  for 
any  sufficient  cause,  and  proceedings  in  bankruptcy  had  according 
to  law.  U.  S.  Stat.  June  22,  1874,  §  17.  This  section,  providing 
for  a  composition  under  the  supervision  of  the  court,  is  taken  from 
and  substantially  follows  section  126  of  the  English  bankrupt  act  of 
1869,  Stat.  32  &  33  Vict.,  chap.  71.  See  Ex  parte  Jeweti,  2  Lowell, 
393;  ne  Whipple,  id.  404. 

It  has  been  determined  in  England,  by  decisions  of  high  author- 
ity and  upon  most  satisfactory  reasons,  that  a  creditor,  by  partici- 
pating in  either  of  the  three  forms  of  proceeding,  whether  by 
assenting  to  a  certificate  of  discharge,  or  by  consenting  to  a  resoln- 
tion,  either  for  a  winding  up  through  trustees  or  for  the  accept- 
ance of  a  composition  proposed  by  the  debtor,  does  not  release 
or  affect  the  liability  of  a  surety.  Browne  v.  Carr,  2  Russ.  600;  5 
Mo.  &  P.  497,  and  7  Bing.  508 ;  Megrath  v.  Gray,  L.  R,  9  C.  P. 
216;  Ellis  v.  Wilmot,  L.  R,  10  Exch.  10;  Simpson  v.  Henning, 
L.  R,  10  Q.  B.  406;  Ex  parte  Jacobs,  L.  R,  10  Ch.  211,  over- 
ruling Wilson  V.  Lloyd,  L.  R,  16  Eq.  60. 

The  proceedings  for  a  composition  under  the  statute,  depending 
for  their  validity  and  operation  not  upon  the  act  of  the  particular 
creditor,  but  upon  the  resolution  passed  by  the  requisite  majority 
of  all  the  creditors,  binding  alike  on  those  who  do  and  on  those 
who  do  not  concur  therein  (if  their  debts  are  included  in  the  state- 
ment filed  by  the  debtor),  and  finally  confirmed  and  established 
by  the  court  upon  a  consideration  of  the  general  benefit  of  all  con- 
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cerned,  differs  wholly  in  nature  and  effect  from  a  voluntary  com- 
position deed^  which  binds  only  those  who  execute  it.  Oakeley 
w  Pashetter,  4  CI.  &  Pin.  207;  s.  c,  10  Bligh  N.  R  648;  Baiky 
V.  Edwards,  4  B.  &  S.  761;  Bataaon  v.  Gosling,  L.  R,  7  C.  P.  9; 
Oriental  Financial  Corporation  v.  Overend,  L.  R,  7  Ch,  142; 
Cragoey.  Jones,  L.  R,  8  Exch.  81;  Oifford  v.  Allen,  3  Mete.  255; 
Pkcsnix  Cotton  Manuf.  Co.  v.  Fuller,  3  Allen,  441. 

Assaming,  therefore,  that  this  defendant,  having  signed  the  note 
for  the  accommodation  of  the  indorsers,  was  to  be  considered  as  a 
surety  for  them,  and  that  the  plaintiff,  after  acquiring  knowledge 
of  that  fact,  stood  as  if  he  had  known  it  when  ho  took  the  note, 
yet  no  defense  is  shown  to  this  action. 

Exceptions  sustained. 


Holmes  v.  Hunt, 

(U3  MB88.  606.) 

ConttUutional  laup'^  Reference  of  ciction — Eeport  of  auditor  —  SMdenee, 

A  skatate  proyided  that  when  a  caase  was  at  issue  it  might  be  referred  to  an 
aaditor,  and  that  his  report  thereon  should  be  prima  facie  evidence  upon 
snch  matters  as  were  embraced  in  the  order  to  him.    HM,  constitutional. 

ACTION  on  an  account  The  action  was  referred  to  an  auditor 
"  to  hear  the  parties  and  examine  their  yonchers  and  evidence, 
and  to  state  accounts  and  make  report  thereof  to  the  court,''  under 
a  statute  which  provided  that  '^  when  a  cause  is  at  issue  in  any 
court,  whether  the  form  of  the  action  be  contract,  tort,  or  replevin, 
the  court  may,  in  their  discretion,  appoint  one  or  more  auditors 
to  hear  the  parties,  examine  their  vouchers  and  evidence,  state 
accounts,  and  report  upon  such  matters  therein  as  may  be  ordered  by 
the  court ;  and  the  report  shall  be  prima  fade  evidence  upon  such 
matters  only  as  are  expressly  embraced  in  the  order.''  The  auditor 
made  a  report  that  the  defendant  was  mdebted  to  the  plaintiff  in 
a  certain  sum,  being  the  amount  of  certain  items  set  forth  in  the 
4Kxsount 

Before  the  day  on  which  the  case  was  tried,  the  defendant  moved 
the  court  to  strike  out  that  portion  of  the  auditor's  report  wherein 
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the  auditor  passed  upon  the  liability  of  the  defendant^  or  to  recom- 
mit the  same  to  the  auditor  with  instructions,  or  in  some  other 
way  to  order  that  the  auditor's  finding  upon  the  question  of  liabil- 
ity should  not  be  prima  facte  evidence  with  the  jury,  upon  the 
ground  that  it  was  not  within  the  province  of  the  auditor,  or  the 
power  conferred  upon  him  by  the  order  of  the  court ;  and  that  his 
finding  therein,  being  read  to  the  jury  as  prima  facie  evidence, 
was  an  infringement  upon  the  defendant's  constitutional  right  to 
have  the  question  of  his  liability  determined  by  a  jury.  OoLT,  J., 
ruled  otherwise,  and  the  defendant  excepted.  At  the  trial,  the 
same  judge,  in  his  charge  to  the  jury,  gave  full  instructions  as  to 
the  effect  to  be  given  to  the  auditor's  report  as  evidence,  to  which 
no  exception  was  taken,  except  as  above  stated. 

Upon  the  trial  the  jury  returned  a  verdict  for  the  plaintiff,  and 
defendant  alleged  exceptions. 

E,  MerwiUy  for  plaintiff. 

R.  J9.  Smith,  for  defendant. 

Gray,  C.  J.  The  practice  of  referring  matters  of  account  to 
auditors,  as  subordinate  officers  of  the  court,  is  of  very  ancient 
origin.  In  the  ftommon-law  action  of  account,  which  was  in  use 
as  early  as  the  reign  of  Henry  III,  the  court,  upon  rendering  the 
interlocutory  judgment  quod  computet,  assigned  auditors  to  take 
the  accounts  between  the  parties.  But  that  form  of  action  was 
restricted  to  a  few  classes  of  accounts ;  issues  of  law  or  of  fact 
arising  before  the  auditors  were  certified  by  them  to  the  court  for 
trial  and  determination  by  the  court  or  by  a  jury  ;  and  the  audit- 
ors had  no  power  to  examine  the  parties  on  oath,  until  authorized 
so  to  do  by  the  Stat,  of  4  &  5  Anne,  ch.  16,  §  27.  For  these  reasons 
the  action  of  account  fell  into  disuse,  and  tlie  court  of  chancery 
assumed  jurisdiction  of  cases  of  account,  and  the  masters  in  chan- 
cery, who  took  the  place  of  auditors,  decided  in  the  first  instance 
all  questions  of  law  or  of  fact  arising  before  them,  subject  to  the 
control  and  revision  of  the  court.  Bac.  Abr.,  Accompt;  I  Spenee's 
Eq.  Jur.  649,  650;  Locke  v.  Benmtt,  7  Gush.  445,  446  i48. 

In  the  last  century,  and  in  the  early  part  of  tne  present,  the 
action  of  account  was  in  use  in  Massachusetts ;  but  it  was  gradu- 
ally superseded  by  the  action  of  assumpsit  in  the  nature  of  account, 
or  for  money  had  and  received.  Prov.  Stats.  1703  (2  Anne);  1T4« 
(22  Geo.  II);  1762  (26  Geo.  II);  1770  (10  Geo.  Ill);  Anc.  Chart 


MAY  TERM,  1877.  385 

Holmes  t.  Hant 

378,  566,  690,  671;  Stat  1785,  ch.  48;  Newman  v.  Romans,  (1762) 
Qoincy,  5 ;  Jones  y.  Harradeny  (1784)  9  Mass.  540,  note  ;  Sargent  » 
y.  Parsons,  12  Mass.  149  ;  1  Dane's  Abr.  164,  169-171  ;  Yelv.  (Am. 
ed.)  202,  note.  And  this  court,  while  it  had  no  standing  masters 
in  chancery  (who  were  first  appointed  under  the  Stat,  of  1826,  ch. 
109,  §  4),  was  accustomed,  in  administering  its  then  very  limited 
equity  jurisdiction,  to  refer  matters  of  account  to  auditors.  Lyman 
T.  Warren,  12  Mass.  412  ;  Pomeroy  v.  Wbiship,  id.  513,  525.  See 
also  Chappedelaine  v.  Dechenaux,  4  Crauch,  306  ;  Field  v.  Holland, 
6  id.  8. 

By  the  Stat,  of  1817,  ch.  142,  entitled  "an  act  for  facilitating 
trials  in  civil  causes,*'  it  was  provided  that  whenever,  in  any  action, 
it  should  appear  that  an  investigation  of  accounts  or  an  examina- 
tion of  vouchers  was  necessary  for  the  purposes  of  justice  between 
the  parties,  the  court  might  appoint  an  auditor  or  auditors  to  state 
the  account  between  the  parties  and  to  make  report  thereof  to  the 
court,  and  that  the  report  so  made  should,  under  the  direction  of 
the  court,  be  given  in  evidence  to  the  jury,  subject,  however,  to  be 
impeached  by  evidence  from  either  party.  Since  the  passage  of 
that  statute  there  is,  we  believe,  but  a  single  case  of  an  action  of 
account  in  our  books.     Fowle  v.  Kirkland,  18  Pick.  299. 

In  Panning  v.  Chadwick,  3  Pick.  420,  decided  in  1826,  it  was 
observed  by  Mr.  Justice  Wilde  that  there  would  seem  to  be  no 
necessity  for  reviving  the  action  of  account,  because  justice  might 
be  administered  in  a  form  more  simple  and  less  expensive,  by  an 
action  of  assumpsit,  which,  since  the  court  had  been  authorized  to 
appoint  auditors,  had  all  the  advantages,  without  the  disadvantages, 
peculiar  to  an  action  of  account.  And  for  this  reason  the  action 
of  account  was  abolished  by  the  Kevised  Statutes.  Rev.  Stats.,  ch. 
118,  §  43,  and  commissioners'  note. 

In  AUen  v.  Hatohs,  11  Pick.  359,  decided  in  1831,  it  was  held 
that,  under  the  Stat,  of  1817,  the  report  of  an  auditor  was  prima 
fade  evidence,  but  did  not  prevent  a  party  dissatisfied  with  it  from 
calling  at  the  trial  a  witness  who  had  testified  before  the  auditor. 
Chief  Justice  Shaw  said  that  the  effect  of  the  statute,  the  refer- 
ence and  report  was  to  introduce  a  new  species  of  competent  evi- 
dence, often  a  very  useful  one,  and  to  facilitate,  not  to  supersede 
jury  trials,  by  narrowing  down  the  points  of  controversy  before  - 

the  jury,  and  by  enabling  the  party,  going  into  court  armed  with  ■ 

lei^al  prima  facie  evidence  in  his  favor,  to  be  prepared  to  confine 
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his  evidence  and  to  give  his  exdasiye  attention  to  the  real  points 
in  controversy  between  the  parties  ;  and  that  ''a report  of  auditors 
•does  not,  like  an  award  of  referees,  stand  in  place  of  a  trial,  bat  is 
merely  received  as  competent  evidence/'  The  remark  of  the  Chief 
Justice  in  the  course  of  the  opinion,  that  a  '*  useful  and  very  impor- 
tant effect  of  a  report  is  to  change  the  burden  of  proof,"  is  not  to 
be  taken  as  indicating  that  the  report  changes  the  burden  of  proof, 
technically  speaking,  but  only  as  signifying  that  it  makes  out  a 
jpriina  facie  case,  and  obliges  the  other  party  to  offer  evidence  to 
jebut  or  control  it,  or  else  it  will  be  conclusive.  Morgan  v.  Morses 
13  Gray,  150. 

'  The  opinion  of  the  Chief  Justice  in  Allen  t.  Hawks^  as  well  as 
that  of  Mr.  Justice  Wilde  in  Fanning  v.  Chadwich^  clearly  shows 
that  it  had  not  occurred  to  the  court  that  there  was  any  thing 
unconstitutional  in  giving  to  an  auditor's  report  upon  a  matter 
of  account  the  effect  oi  prima  facie  evidence  at  the  trial  before  a 
jury. 

It  is  contended  that  it  was  not  within  the  province  of  the  auditor 
to  pass  upon  the  general  question  of  the  defendant's  liability  to 
the  plaintiff.     In  support  of  this  position,  the  case  of  Jon^  v.  Ste- 
venSy  5  Mete.  373,  is  relied  on.     But,  as  observed  by  Mr.  Justice 
Fletcher  in  Locke  v.  Bennett^  7  Cush,  453,  "  the  decision  turned 
upon  the  particular  facts  and  circumstances  of  that  case,  and  does 
not  throw  any  light  upon  the  inquiry  as  to  the  general  powers  and 
duties  of  an  auditor."    It  was  an  action  for  work,  which  the  defend- 
ant contended  had  been  done  for  him  by  the  plaintiff  and  one 
Howarth  jointly.    Evidence  was  introduced  by  both  parties  before 
the  auditor,  upon  the  question  whether  the  work  was  done  by  the 
plaintiff  alone  or  by  the  plaintiff  and  Howarth  jointly,  and  also 
Tipon  the  question  whether  there  was  a  partnership  between  the 
plaintiff  and  Howarth.     The  auditor  found  a  certain  sum  dnefrom 
the  defendant  to  the  plaintiff,  and  in  his  report  stated  certain  facts 
bearing  upon  the  question  of  partnership.    The  judge  who  presided 
at  the  trial  in  the  Court  of  Common  Pleas  instructed  the  jury  that 
the  report  of  the  auditor  wba  prima  facie  evidence  on  the  question 
whether  any  work  was  done  by  the  plaintiff  for  the  defendant,  and 
of  the  value   thereof;  that,  if  the  work  was  done  by  the  plaintiff 
and  Howarth  jointly,  the  plaintiff  was  not  entitled  to  recover  in 
this  action;  that  the  jury  might  i»roi)erly  consider  the  facts  stated 
in  relation  to  the  partnership,  but  that  it  was  not  competent  for 
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the  auditor  to  pass  upon  the  question  of  partnership,  and  they 
«hoQld  exclude  from  their  consideration  so  much  of  his  report  as 
insaed  upon  that  question.  This  court  held  that  the  defendant 
liad  no  ground  of  exception. 

It  is  evident  that  the  only  point  adjudged  in  Jones  v.  Stevens 
was  that  there  was  no  error  in  the  admission  of  the  auditor's  state- 
ment of  certain  facts  bearing  upon  the  question  of  partnership;  for 
the  roling  at  the  trial,  that  the  auditor  had  no  power  to  pass  upon 
the  question  of  partnership,  was  in  favor  of  the  defendant,  and  had 
not  been  excepted  to.     The  dictum  of  Mr  Justice  Hubbard,  that 
"  those  mattei*s  of  defense  which  go  in  bar  of  the  action,  or  which 
are  not  matters  of  account,  are  not  to  be  passed  upon  by  an  auditor, 
and,  if  done  without  consent  of  parties,  should  be  stricken  from 
the  report,  or  the  report  itself  should  be  recommitted  or  rejected," 
luust  be  limited  to  such  matters  as  are  not  included  in  the  order  of 
reference,  as  sufficiently  appears  by  the  rest  of  his  opinion,  and  as  is 
eleurly  settled  by  a  series  of  earlier  and  later  decisions,  which  hold 
that  the  report  of  an  auditor  is  prima  facie  evidence,  not  merely 
of  the  result  of  the  accounts,  but  of  the  facts  or  inferences  stated 
m  his  report,  as  derived  from  the  evidence  before  him  and  involved 
in  the  determination  of  the  issues  referred  to  him,  including,  when 
necessary  to  the  determination  of  these  issues,  his  finding  upon 
the  general  question  whether,  and  to  what  extent,  the  defendant  is 
or  is  not  liable  to  the  plain  tiff.     Lazarus  \,  CommonweaUh  Lut.  Oo.^ 
19  Pick.  81;  Locke  v.  Bennett,  ?  Cush.  445,  453;  Nolan  v.   Collins, 
Hi  Mass.  12;  Fair  v.  Manhattan  Ins.  Co,,  id.  320,  328-332;  Lowe 
v.Pivientalj  116  id.  44;  Corhett  v.  Greenlaw,  117  id.  167. 

The  provisions  of  the  Stat,  of  1817  have  been  substantially 
re-enacted  upon  each  revision  of  the  statutes  of  the  Commonwealth. 
Bev.  Stats.,  ch.  96,  §§  25-31 ;  Gen.  Stats.,  ch.  121,  §§  46-50.  They 
have  been  constantly  applied  in  practice,  and  repeatedly  expounded 
by  this  court,  without  a  doubt  of  their  validity  being  suggested, 
lor  nearly  sixty  years.  After  so  long  a  practical  construction  and 
acquiescence,  by  the  legislature,  by  the  courts,  and  by  all  parties 
to  judicial  proceedings,  it  would  require  a  very  clear  case  to  war- 
rant the  court  in  setting  them  aside  as  unconstitutional.  Stuart 
>.  JLaird,  1  Oranch,  299,  309;  Packard  v.  Richardson,  17  Mass. 
•Al,  144;  Commonwealth  v.  Parker,  2  Pick.  560,  557. 

But  it  does  not  appear  to  us  that,  if  these  statutes  had  been  just 
enacted  for  the  first  time,  there  would  be  nnv  srround  for  holding  M 
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them  to  be  unconstitutional.  While  rlio  right  of  trial  by  jury  in 
actions  at  law  is  secured  by  the  Constiiution,  the  forms  of  proceed- 
ing and  the  rules  of  evidence  are  within  the  control  of  the  legis- 
lature. 

It  has  generally  been  held,  in  criminal  as  well  as  in  civil  cases,  tiiat 
a  statute  allowing  a  trial  by  jury  on  appeal  from  a  juvii;.iioaL  o.  i 
magistrate^  and  upon  giviug  bail  for  the  defendant's  ap})earaucu  la 
the  one,  and  security  for  the  prosecution  of  the  appeal  and  for  costs 
in  the  other,  does  not  impair  the  constitutional  right.  Jont.^  v. 
Robbhts,  8  Gray,  329,  341, 342,  and  cases  cited;  Hapgood  v.  Doherty^ 
id.  373.  And  in  civil  cases  the  legislature  may  impose  the  con- 
dition that  the  defendant  shall  make  affidavit  that  he  has  a 
valid  defense.  Hunt  v.  Lucas,  99  Mass.  404;  Biddle  v.  Comwon- 
ioealthy  13  S.  &  R.  40o. 

The  constitutional  power  of  the  legislature  to  prescribe  rales 
of  evidence  is  well  settled.  Parsons,  C.  J.,  in  Kendall  v.  Kings- 
ton, 5  Mass.  524,  534;  Washington,  J.,  and  Marshall,  C.  J.,  in 
Ogde7h  V.  Saunders,  12  Wheat  213,  262,  349.  This  power  has  been 
often  exercised  by  the  legislature,  with  the  sanction  of  the  courts, 
so  as  to  change  the  burden  of  proof,  or  to  affect  the  question  what 
shall  be  deemed  prima  favie  evidence  at  the  trial  before  the  jury. 

For  instance  the  legislature  may  enact  that  the  deed  of  a  col- 
lector of  taxes  shall  be  prima  facie  evidence  that  the  land  has  been 
sold  for  non-payment  of  taxes  at  a  time  and  in  a  manner  author- 
ized by  law.  Pillow  v.  Roberts,  13  How.  472,  476  ;  Callanau  v. 
Hurley,  93  U.  S.  387  ;  Hand  v.  Ballou,  2  Kernan,  541  ;  Cooley  on 
Const.  Lim.  (3d  ed.)  367,  368.  So  it  may  enact  that  the  record  of 
a  deed  shall  be  evidence  that  it  has  been  duly  acknowledged  or 
proved  before  a  magistrate,  without  any  record  of  the  certificate  or 
of  the  proof  of  acknowledgment.  Webb  v.  Den,  17  How.  576.  A 
statute  providing  that  a  notary's  protest  of  a  promissory  note  should 
be  evidence  of  the  facts  stated  therein  has  been  held  by  the  Su- 
preme Court  of  Maine  to  be  constitutional,  and  applicable  to  a 
protest  made  before  its  passage.  Fales  v.  Wads  worth,  23  Me.  553-  By 
our  own  statutes,  the  recorded  certificate  of  two  witnesses  is  made 
sufficient  evidence  of  an  entry  to  foreclose  a  mortgage,  and  the 
affidavit  of  the  mortgagee  himself  evidence  that  the  requisitions  of 
a  power  of  sale  have  been  complied  with.  Gen.  Stats.,  ch.  140,  S5$ 
2,  42,  43;   Hawkes  v.  Brigham,  16  Gray,  5r>l  ;    Ellis  v.  Drake,  8 
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Allen,  161, 163  ;  Thompson  v.  Kenyan^  100  Mass.  108  ;  CJiilds  v. 
Dolatiy  5  Allen,  319  ;  Field  v.  Gooding^  106  Mass.  310,  312. 

Mr.  Justice  Story  gave  the  fullest  effect  to  an  act  of  Congress 
which  provided  that  the  certificate  of  a  vice  consul,  that  a  master 
had  refused  to  take  a  destitute  seaman  on  board,  should   he  priina 
facie  evidence  in  a  suit  against  the  master  for  the  penalty  imposed 
on  him  for  such  refusal.     TJ.  S.  Star.,  February  28,  1803,  §  4  ;  XJ. 
8.  Bev.  Stats.,  §  4678  ;  MaWmos  v.  Offleji,  3  Sumner,  115,  123.     The 
statutes  of  this  Commonwealth  have  imposed  upon  the  defendant 
in  criminal  prosecutions  the  burden  of  proving  any  license,  appoint- 
ment or  authority,  relied  on  as  a  justification,  which  the  Common- 
wealth, but  for  these  statutes,  would  have  been  obliged  to  disprove. 
Stats.  1844,  Ch,  102  ;  1864,  ch.  121 ;  Gen.  Stats.,  ch.  172,  §  10 ;  Cotn- 
monwedUh  v.  Tliurlow,  24  Pick.  374 ;  Commonwealth  v.  KMy,  10 
Onsh.  69  ;  Chmmonwealth  v.  Lahy,  8  Gray,  459  ;  Commonwealth  v. 
Carpenter^  100  Mass.  204.     Even  statutes  providing  that,  in  prose- 
cutions for  unlawful  sales  of  intoxicating  liquors,  delivery  in   or 
from  any  building  or  place  other  than  a  dwelling-house  *' shall  be 
deemed  ^rifwa/atjw  evidence  of  a  sale,"  have  been  held  constitu- 
tional.   State.  1852,  ch.  322,  §  12  ;  1855,  ch.  215,  §  34  ;  Common- 
wealth  V.  Williams,  6  Gray,  1  ;  Commonwealth  v.  Rotoe^  14  id.  47. 
See,  alsoy  State  v.  Oimninghamy  25  Conn.  195  ;  State  v.  Hurley ,  54 
Me.  662 ;  V.  S.  Stat.,  July  18,  1866,  §  4 ;  IT.  S.  Rev.  Stats.,  §  3082. 
In  Goshen  v.  Richmond,  4  Allen,  458,  it  was  licld  that  the  pro- 
vision of  the  Stat,  of  1845,  ch.  222.  re-enacted  in  the  Gen.  Stats.,  ch. 
107,  §  2,  that  ''the  validity  of  a  marria^rc  shall  not  be  questioned 
in  the  trial  of  a  collateral  issue,  on  account  of  the  insanity  or  idiocy 
of  either  party,  but  only  in  a  process  duly  instituted  in  the  life-time 
of  bolh  parties  for  determining  such  validity,"  applied  to  marriages 
existing  at  the  time  of  its  passage;   and  Mr.  Justice  Metoalf, 
delivering  the  opinion  of  the  court,  said  :  "  The  defendants  deny 
that  it  was  the  intention  or  within  the  power  of  the  legislature  to 
make  this  enactment  retrospective,  that  is,  to  prohibit  the  admis- 
sion of  evidence  to  show  the  invalidity  of  previously  existing  mar- 
riages.    But  the  court  do  not  doubt  either  that  intention   or  that 
power  of  the  legislature.    That  body  has  unquestionable  authority 
to  change  the  common-law  rules  of  evidence,  to  prescribe  the  modes 
of  proof,  and  to  direct  who  may  or  may  not  be  competent  wit- 
nesses.    And  this  authority  has  often  been  exercised.     Thus,  the 
burden  of  proof,  whicli  hy  the  common  hi  w  is  on  one  party,  has  in 
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certain  cases  been  put^  by  statute,  on  the  other.  And  recent  stat- 
utes have  so  far  changed  the  pre-existing  rules  of  evidence,  as  to 
make  all  persons  (with  very  few  exceptions)  who  have  sufficient 
understanding,  competent  witnesses,  not  only  in  the  trial  of  othen' 
actions,  but  also  of  their  own.  Those  statutes  have  been  held  to 
render  these  persons  competent  to  testify,  not  only  concerning  mat- 
ters of  which  they  had  knowledge  before  they  were  made  competent, 
but  also  in  cases  that  were  pending  before."  See,  also,  Motison  v. 
Palmer,  8  Allen,  651,  656.  The  existing  vritness  act  omits  the 
exception  (contained  in  the  statutes  in  force  when  that  opinion  was 
delivered)  of  the  case  in  which  one  party  to  the  original  contract 
or  cause  of  action  is  dead  or  insane,  and  all  other  exceptions,  in 
civil  cases,  save  that  of  private  con vei*sations  between  husband  and 
wife.    Stat.  1870,  ch.  ;J93. 

In  a  very  recent  case,  it  was  held  by  the  Court  of  Appeals  of 
New  York,  that  a  special  statute  authorizing  testimony  as  to  the 
title  to  a  certain  estate  to  be  perpetuated  under  the  direction  of 
the  court  of  chancery,  and  making  it  prima  facie  evidence  of  the 
facts  set  forth  in  the  examination  of  the  witnesses,  if  the  chancel- 
lor should  be  of  opinion  that  the  depositions  furnished  good  prima 
facie  evidence  of  such  facts,  but  not  giving  any  adverse  party  the 
right  of  cross-examination,  was  within  the  constitutional  authority 
of  the  legislature.  And  the  court  said  :  "  The  rules  of  evidence 
are  not  an  exception  to  the  doctrine  that  all  rules  and  regulations 
affecting  remedies  are,  at  all  times,  subject  to  modification  and 
control  by  the  legislature.  The  changes  which  are  enacted  from 
time  to  time  may  be  made  applicable  to  existing  causes  of  action, 
as  the  law  thus  changed  would  only  prescribe  the  rule  for  future 
controversies.  It  may  be  conceded,  for  all  the  purposes  of  this 
appeal,  that  a  law  that  should  make  evidence  conclusive,  which 
was  not  so  necessarily  in  and  of  itself,  and  thus  preclude  the 
adverse  party  from  showing  the  truth,  would  be  void,  as  indirectly 
working  a  confiscation  of  property,  or  a  destruction  of  vested  rights. 
But  such  is  not  the  effect  of  declaring  any  circumstance  or  any 
evidence,  however  slight,  jt?rtma/aae  proof  of  a  fact  to  be  estab- 
lished, leaving  the  adverse  party  at  liberty  to  rebut  and  overcome 
it  by  contradictory  and  better  evidence.  That  this  may  be  done  ia 
well  settled  by  authority."     Howard  v.  Moot,  64  N.  Y.  262,  268. 

The  statutes  allowing  every  party  to  testify  in  his  own  behalf, 
even  after  the  death  of  the  other  party  to  the  original  contract  or 
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cause  of  action,  the  statutes  making  deeds  of  public  ofBicers,  or 
conyeyances  recorded  at  the  mere  request  of  the  grantee,  or  ^ /^ar/e 
affidavits,  without  opportunity  of  cross-examination,  j[?rif7ia  faci$ 
evidence,  and  the  statutes  making  particular  facts  prima  facie  evi- 
dence against  defendants  in  criminal  prosecutions,  all  appear  to  us 
to  have  worked  greater  changes  in  the  position  of  the  parties  at  the 
trial  before  the  jury,  than  a  statute  that  merely  gives  the  effect  of 
frima  facie  evidence  to  an  auditor's  report,  made  after  full  hearing 
of  both  parties,  and  upon  a  matter  involving  the  investigation  of 
accounts^  which  cannot,  in  the  view  of  the  legislature  that  framed 
the  statute,  and  of  the  court  that  makes  the  order  of  reference  in 
the  particular  case,  be  conveniently  or  intelligently  tried  by  a  jury, 
without  the  assistance  of  a  previous  examination  and  report  by  an 
auditor.  And  we  do  not  find  any  thing,  in  the  authorities  cited  at 
the  bar,  that  creates  any  doubt  in  our  minds  upon  this  subject. 

In  United  States  x.Rathbone,  2  Paine,  678,  the  only  point  decided 
was  that  the  Constitution  and  laws  of  the  United  States  did  not 
authorize  a  Federal  court,  sitting  in  the  State  of  New  York,  to  order 
a  case  to  be  referred  to  arbitration,  in  accordance  with  a  statute  of 
that  State.  Mr.  Justice  Thompson  said  :  "  How  far  this  view  of 
the  case  may  affect  the  validity  of  the  State  law  is  a  point  not 
drawn  in  question,  or  intended  to  be  considered."  2  Paine,  583. 
And  the  constitutionality  of  that  statute  has  since  been  affirmed 
by  the  Supreme  Court  of  that  State.  Lee  v.  Tillotson,  24  Wend. 
337. 

In  Plimpton  v.  Somerset,  33  Vt.  283,  and  Copp  v,  HenniJcer,  55 
N.  H.  179,  actions  for  damages  for  defects  in  highways,  not  involv- 
ing any  investigation  of  accounts,  had  been  referred  to  commis- 
sioners or  referees,  under  statutes  which  provided  that  their  reports 
should  be  prima  facte  evidence  upon  a  subsequent  trial  before  a 
jury.  The  decision  of  a  majority  of  the  court  in  Plimpton  v. 
Somerset,  that  such  a  statute,  as  applied  to  such  a  case,  was  uncon- 
stitutional, could  not  be  extended  to  the  case  of  an  account,  consist- 
ently with  the  previous  decisions  of  the  same  court  in  Brown  v. 
Kimball,  12  Vt.  017,  and  Stoddard  v.  Chapin,  15  id.  443.  In  Copp 
V.  Henniker,  the  court  held  the  provision  for  the  appointment  of 
a  referee  to  be  valid,  and  did  not  decide  upon  the  validity  of  that 
part  of  the  statute  which  provided  that  his  report  should  be  evi- 
dence upon  a  trial  before  a  jury  ;  and  the  only  judge,  who  made 
any  remarks  on  that  point,  said  in  regard  to  the  auditor  law  of 
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J  ow  Hampshire  of  1823^  which  was  copied  from  our  statute  of 
I6i7  :  ''  The  validity  of  an  act,  which  has  been  in  such  extensive 
operation  and  universally  acquiesced  in  for  fifty  ye2U*s,  will  prob- 
ably  not  be  questioned/'  65  N.  H.  209.  The  constitutionalitj  of 
the  New  Uampshire  statute  of  1823  lias  since,  upon  elaborate  con- 
sideration, been  fully  established.  Doyle  v.  Doyle,  56  N.  H.  567  ; 
Perkins  v.  Scotf-j  57  id.  55. 

In  Xiiig  V.  Ho2)JcinSy  57  N.  H.  334,  which  was  an  action  on  the 
case  for  flowing  the  plaintiff's  land,  it  was  decided  that  the  pro> 
vision  which  made  the  report  of  referees  evidence  at  the  trial 
before  the  jury  was  unconstitutional.  But  the  weight  of  that 
liecision  as  an  authority  is  greatly  impaired,  to  say  the  least,  by 
the  fact  that  it  was  made,  under  the  peculiar  judicial  system 
existing  at  the  time  in  that  State,  by  one  justice  of  the  Superior 
Court  of  Judicature  and  one  judge  of  the  Circuit  Court,  against 
the  dissent  of  the  Chief  Justice  of  the  SuiKjrior  Courf,  and  revers- 
ing the  ruling  of  the  third  justice  of  the  Superior  Court,  who  pre- 
sided at  the  trial  —  so  that  the  final  result  was  against  the  opinion 
of  a  majority  of  the  judges  of  the  highest  court  of  the  State.  And 
we  are  not  now  required  to  pass  upon  the  validity  of  such  a  provision, 
as  applied  to  a  case  which  does  not  call  for  the  investigation  of 
accounts,  but  presents  a  simple  issue  of  fact  or  of  damages,  suitable 
for  the  determination  of  a  jury  in  the  first  instance. 

The  only  case,  cited  by  the  learned  counsel  for  the  defendant, 
which  supports  his  position,  is  Francis  v.  Baker y  recently  decided 
by  the  Supreme  Court  of  Rhode  Island,*  in  which  a  statute,  sub- 
stantially corresponding  to  our  own,  was  held  unconstitutional,  as 
impairing  the  right  to  trial  by  jury.  The  respect  due  to  a  decision 
of  the  highest  court  of  a  neighboring  State,  and  the  ability  of  the 
argument  which  has  been  addressed  to  us,  have  induced  us  to  treat 
the  matter  at  more  length  than  we  should  otherwise  have  thought 
necessary;  but,  after  full  consideration,  we  are  unanimously  of  the 
opinion  that  neither  that  decision,  nor  the  reasons  assigned  in 
support  of  it,  are  sufficient  to  justify  us  in  overturning  the  law  of 
this  Commonwealth,  as  established,  upon  what  appear  to  us  to  be 
firm  foundations,  by  the  practice  of  more  than  half  a  century. 

In  the  other  rulings  on  questions  of  evidence,  no  en*or  appears. 
The  original  entries  on  the  plaintiff's  books,  charging  the  goodi 
to  C.  h^.  Hunt  &  Co.,  were  not  conclusive  against  the  plaintifi. 
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Allen  Y.  Fatter,  118  Mass.  402.  The  testimony  of  one  of  the  plain- 
tiffs, as  to  the  circumstances  under  which  those  entries  were  altered 
80  as  to  be  charges  against  the  defendant,  was  competent  to  explain 
the  apparent  alteration  in  the  books.  Evidence  of  the  financial 
reputation  of  G.  S.  Hunt  &  Co.  was  rightly  rejected  upon  the  issue 
whether  the  plaintiffs  looked  to  them  or  to  the  defendant  for  pay- 
ment, because  the  fact,  if  proved,  that  their  financial  reputation 
was  good,  had  of  itself  no  tendency  to  show  that  the  plaintiffs 
sold  to  them,  and  it  had  no  tendency  to  contradict  the  testimony  of 
one  of  the  plaintiffs  that  he  did  not  know  them  at  all.  As  the  let- 
ter to  Allen,  which  had  been  put  in  evidence  by  the  defendant  as 
an  admission  of  the  plaintiffs,  did  not  show,  upon  its  face,  the 
transaction  to  which,  or  the  persons  to  whom  it  related,  the  testi- 
mony of  one  of  the  plaintiffs  was  admissible  to  explam  it.  Blake  v. 
Stoddard,  107  Mass.  111.  The  ruling,  that  the  fact  that  the 
defendant  insured  "  for  whom  it  might  concern  "  could  be  shown 
only  by  the  policies  of  insurance,  affords  no  ground  of  exception, 
the  defendant  having  been  allowed  to  testify  that  he  charged  the 
premiums  to  G.  S.  Hunt  &  Co.,  and  was  paid  therefor  by  them. 

The  bill  of  exceptions  clearly  shows  that  the  opinion  expressed 
by  the  presiding  judge,  as  to  the  testimony  offered  by  the  plain- 
tifb  in  rebuttal,  was  intended  by  him  and  was  treated  by  the  parties 
as  a  mere  ruling  upon  the  competency  of  that  testimony  and  the 
propriety  of  admitting  it  at  that  stage  of  the  case,  and  not  as  an 
instruction  to  the  jury  upon  the  burden  of  proof. 

Exertions  overruled. 


Spaulding  v.  Backus. 

(128  Mass.  568.) 

QetUoff  —  Equity  —  Claim  not  due. 


A  note  /^iven  by  A  to  B  and  not  yet  dae  cannot,  in  equity,  be  set  off  against  a 
note  given  by  B  to  A,  upon  which  A  has  brought  an  action  for  the  benefit  ^ 

of  C,  to  whom  he  assigned  it,  although  G  knew,  at  the  time  of  the  assign-  ' 

xnent,  that  A  was  instolvent,  and  A  was  subsequently  declared  a  bankrupt 
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BILL  in  equity  by  the  executors  of  the  will  of  Jonathaa  S.  Baker, 
against  Boardman  P.  Backus,  William  H.  Stoddard  and  J.  D. 
Kellogg  to  restrain  an  action  at  law  upon  a  certain  promissorjr 
note,  and  to  enforce  in  set-off  a  certain  other  promissory  note,  not 
yet  due,  made  by  the  defendant  Backus  and  payable  to  the  plaintifT^ 
testator. 

Hearing  upon  the  pleadings  and  a  master's  report,  before  Qrat, 
0.  J.,  who  reserved  the  case  for  the  consideration  of  the  full  court. 
The  facts  appear  in  the  opinion. 

S*  T.  Spaulding,  for  plaintiffs. 

D.  W.  Bond  and  H.  H.  Bond,  for  defendants. 

Endicott,  J.  The  plaintiffs'  testator,  Jonathan  S.  Baker,  agreed 
on  or  about  March  1,  1871,  to  lend  the  defendant  Backus  $5,000 
upon  his  note  for  that  sum,  payable  in  six  years,  and  to  take  an 
assignment  of  a  certain  contract  as  collateral.  The  note  was  given 
and  the  contract  assigned.  Backus  received,  at  the  time,  Bakers 
note  for  $3,180,  payable  in  four  months,  and  cash  to  the  amoant 
of  $1,820.  This  note  was  payable  to  Backus,  and  on  June  29, 
1871,  was  duly  assigned  for  value  to  the  defendants  Stoddard  and 
Kellogg,  and  the  next  day  they  notified  the  plaintiffs  (who,  in  the 
mean  time,  had  been  appointed  executors  of  Baker)  of  the  assign- 
ment, and  that  they  should  demand  payment  of  the  note  according 
to  its  tenor.  At  the  time  of  the  assignment,  they  knew  Backas 
was  in  failing  circumstances,  and,  in  August  following,  he  was 
adjudicated  a  bankrupt.  Upon  this  note  an  action  was  brought 
against  the  plaintiffs  for  the  benefit  of  Stoddard  and  Kellogg,  and 
the  note  of  $5,000  was  filed  in  set-off.  It  was  held  that  the  prom- 
ise of  Backus  to  pay  his  note  of  $5,000  at  maturity,  and  the 
delivery  of  the  collateral  security  constituted  a  sufficient  considera- 
tion for  the  promise  contained  in  the  note  of  $3,180  to  pay  that 
sum  at  an  earlier  date.  Backus  v.  Spauldiiig^  116  Mass.  418.  There 
was  a  consideration  for  the  note  given  to  Backus,  and  an  action 
could  be  maintained  upon  it  as  a  separate  contract.  The  two  notes 
constituted  separate  and  distinct  contracts  payable  at  different 
times.  Baker  was  to  lend  Backus  $5,000  and  take  a  long  note  for 
the  same  with  collateral  security.  The  loan  was  made  up  of  cash 
and  the  short  note,  which  was  evidently  given  to  enable  Backas  to 
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realize  the  amount  of  the  loan.  To  properly  carry  out  the  agree- 
ment and  the  contract,  each  note  must  be  paid  according  to  its 
terms;  to  hold  otherwise  would  be  contrary  to  the  intention  of  the 
partiea  To  allow  the  $5,006  to  be  set  oS  would  have  defeated  the 
very  object  of  the  loan. 

It  is  conceded  by  the  plaintifEs  that  the  note  of  Backus,  not 
being  due,  cannot  be  set  off  at  law,  and  the  question  raised  by 
this  bill  is  whether  it  can  be  in  equity,  and  upon  principle  and 
authority  we  think  it  cannot. 

It  may  be  stated,  as  a  general  rule,  that  a  court  of  equity  will 
not  stay  proceedings  in  an  action  at  law,  unless  the  plaintiff  has 
some  equitable  ground  of  defense  not  available  at  law;  or,  having  a 
defense,  has  been  prevented  by  fraud  or  accident  from  availing 
himself  of  it  without  negligence  on  his  part  Hendrickson  v. 
Hinckleyy  17  flow.  443.  And,  in  the  matter  of  set-off,  courts  of 
equity  follow  the  courts  of  law,  except  where  there  is  some  equitable 
ground  growing  out  of  the  transaction  or  the  relation  of  the  parties, 
which  brings  the  case  within  the  general  jurisdiction  of  a  court  of 
equity,  and  justifies  granting  relief  beyond  the  rules  of  law.  Hoi- 
brook  V.  BliaSy  9  Allen,  69,  77.  The  existence  of  cross  demands  is 
not  a  sufficient  ground  for  interference;  the  party  seeking  the 
benefit  of  the  set-off  must  show  some  peculiar  equity  which  enti- 
tles him  to  be  protected  against  his  adversary's  demand. 

Under  this  rule  it  has  been  held,  in  cases  resembling  the  case 
at  bar,  that  courts  of  equity  will  not  interfere  with  proceedings  at 
law.  In  Rawso^i  v.  Samuely  Cr.  &  Ph.  161,  178,  Lord  Oottenhak 
decided  that  he  could  not,  on  the  ground  of  equitable  set-off,  pre- 
vent a  party  recovering  a  sum  awarded  him  in  an  action  at  law, 
merely  because  there  was  an  unsettled  account  between  him  and  the 
other  party  arising  out  of  the  same  contract.  See,  also,  Clark  v. 
Cart,  Cr.  &  Ph.  154.  Nor  can  a  debt  due  at  a  future  time  be  set 
off  against  a  debt  presently  due,  either  in  law  or  equity.  In  re 
Commercial  Bank,  L.  R.,  1  Ch.  538;  Jeffryes  v.  Agra  and  Master^ 
mail's  Bank,  L.  R.,  2  Eq.  674. 

Leaving  out  of  view  the  subsequent  transactions,  and  the  other 
circumstances  previously  recited,  it  is  clear  that  these  plaintiffs  could 
have  had  no  ground  of  equitable  set-off  against  an  action  brought 
by  Backus  upon  the  note  of  13,180,  when  due,  merely  by  reason  of 
the  fact  that  they  held  the  note  of  Backus  due  at  a  future  day, 
although  both  notes  were  made  in  connection  with  the  same  trans- 
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action.  But  it  is  contended  that  the  fact  that  Backus  was  after* 
ward  adjudged  a  bankrupt,  and  also  that  Stoddard  and  Eellogg 
knew  that  he  was  insolvent  when  they  took  the  assignment,  raise 
equities,  which  entitle  these  plaintiffs  to  setoff  the  note  not  yet  due. 

It  is  well  settled  that  an  assignee  of  a  chose  in  action,  while  he 
takes  it  subject  to  all  equities  existing  between  his  assignor  and 
the  debtor  at  the  time  the  notice  of  the  assignment  is  given,  is  not 
to  have  his  rights  affected  by  any  matter  or  claim  subsequently 
arising.  Brown  v.  Maine  Bank,  11  Mass.  153;  Greene  v.  Darling, 
6  Mason,  201,  214;  Watson  y.  Mid- Wales  Railwayy  L.  R.,  2  C.  P. 
593.  The  subsequent  bankruptcy  of  the  assignor  cannot  defeat 
the  assignment,  or  raise  an  equity  that  would  enable  the  debtor  to 
set  off  a  debt  not  dne  {Dix  v.  Cobb,  4  Mass.  508;  Winch  v.  Keeley, 
1  T.  R.  619);  and  cannot  be  availed  of  to  defeat  an  action  brought 
by  the  bankrupt  for  the  benefit  of  the  person  to  whom  he  assigned 
the  chose  in  action  before  the  bankruptcy.  Boyd  v.  Mangles,  16 
M.  &  W.  337.  In  such  a  case,  the  rule  of  mutual  credits  in  bank- 
ruptcy is  not  to  be  extended  beyond  the  proceedings  in  bankruptcy 
or  other  analogous  proceedings,  and  cannot  be  applied  by  a  court 
of  equity,  simply  because  the  assignor  afterward  became  a  bank- 
rupt. Nor  are  the  rules  relating  to  the  settlement  of  insolvent 
estates  of  persons  living  or  deceased,  or  to  actions  brought  by 
assignees  under  an  assignment  for  the  benefit  of  creditors,  to  have 
application  to  the  claim  of  an  assignee  of  a  chose  in  action.  See 
•  Aldrich  v.  Campbell,  4  Gray,  284;  Smith  v.  Felton,  43  N.  Y.  419, 
422,  423;  Commonwealth  y.  Shoe  £  Leather  Dealers^  Ins.  Co.,  112 
Mass.  131. 

The  second  question  then  arises,  whether  the  knowledge  on  the 
part  of  Stoddard  and  Kellogg,  at  the  time  of  the  assignment,  that 
Backus  was  insolvent,  raises  such  an  equity  that  these  plaintiffs 
may  be  let  in  to  prove  in  set-off  the  note  of  the  assignor,  in  their 
hands,  not  yet  due. 

There  is  some  conflict  of  authority,  how  far  the  insolvency  of 
one  of  the  parties  is  a  sufficient  ground  for  a  court  of  equity  to 
exercise  its  jurisdiction  in  allowing  an  equitable  set-ofL  See  Greens 
V.  Darling,  ubi  supra,  and  cases  cited;  Lindsay  v.  Jackson,  2  Paige, 
581;  2  Lead.  Cas.  in  Equity  (4th  Am.  ed.),  1346.  But  we  consider 
it  unnecessary  to  enter  into  an  elaborate  examination  of  the  authori- 
ties on  this  question.  Whatever  may  be  the  rights  of  a  party 
whose  debt  is  due  and  payable,  to  compel  an  insolvent  debtor  to 
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set  off  a  claim  against  him  not  due, —  which  question  we  are  not 
called  upon  here  to  decide, —  we  are  clearly  of  opinion  that  a  party, 
whose  debt  is  not  due,  has  no  equitable  claim  to  have  it  set  off 
against  a  debt  of  his  own,  already  due,  in  the  hands  of  a  party  who 
is  insolyent. 

Ill  RawsoTiY.  Samuel,  Cr.  &  Ph.  161,  175,  previously  cited,  which 
was  a  bill  to  stay  proceedings  in  an  action  at  law,  and  prevent  the 
defendant  from  recovering  the  sum  awarded  by  a  jury,  and  to  set 
off  an  unsettled  account.  Lord  Cottenham  was  of  opinion  that  the 
insolvency  of  the  defendant,  who  had  brought  the  action  at  law, 
conld  give  the  plaintiff  no  equity. 

In  Lindsay  v.  Jackson,  2  Paige,  581,  the  plaintiffs  held  an  over- 
due acceptance  of   the  defendants,  who   were  insolvent     At  the 
same  time,  the  defendants  held  not^s  of   the  plaintiffs  not  due. 
The  bill  sought  to  restrain  the  defendants  from  negotiating  the 
notes,  and  prayed  that  the  amount  due   them  might  be  applied  in 
set-off  against   the  amount  due  on  the  acceptance.     The  bill  was 
sustained  on  the  ground  that  it  would  be  unjust  and  inequitable 
to  permit  the  defendants  to  dispose  of  these  notes,  either  for  their 
private  purposes  or  in  payment  of  their  general  or  favorite  credit- 
ors, leaving  the  plaintiffs'  acceptance  unpaid.     Chancellor  Wal- 
worth, in  delivering  the  opinion,  remarks:   **It  might  present  an 
entirely  different  question  if  the  defendants'  debt  was  now  due 
from  the  complainants,  who  were  seeking  to  compensate  it  by  a 
claim  against  the  defendants  payable  at  a  future  day."   And,  after 
citing  from  Pothier  on  Obligations,  690,  he  adds:  "Here,  the  defend- 
ants could  not  claim  present  payment  of  their  notes,  due  six  months 
hence,  and  therefore  it  would  be  inequitable  for  them  by  an  offset 
to  compel  the  complainants  to  pay  those  notes  before  they  became 
due.    But  as  the  debt  of  the  defendants  is  due,  and  if  they  paid  it 
immediately,  according  to  their  agreement,  the  complainants  might, 
without  any  injustice  to  the  other  party,  waive  the  time  of  credit 
which  was  for  their  own  benefit,  and  pay  the  notes  immediately 
with  the  money  thus  received,  the  defendants  have  no  cause  to 
complain  of  such  a  mode  of  compensating  one  debt  by  another." 

The  case  here  suggested,  to  which  the  doctrine  of  equitable  set- 
off would  not  apply,  is  the  case  at  bar ;  and  the  precise  question 
afterward  arose  in  the  same  State.    In  Bradley  y.  Angel,  3  Comst.  ^ 

475,  the  plaintiffs  were  indebted  to  the  defendants'  testator  in  a  ^ 

large  sum,  to  recover  which  the  defendants  had  brought  an  action 
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at  law.  The  plaintiffs  thereupon  brought  a  bill  to  compel  a  se^ff 
of  certain  notes  given  to  them  by  the  testator,  not  yet  due,  and  to 
restrain  the  action  at  law.  The  estate  of  the  testator  was  insolyent, 
and  it  was  held  that  the  bill  could  not  be  maintained. 

The  distinction  pointed  out  in  these  two  cases  appears  to  be 
just  and  reasonable.  For^  assuming  tliat  a  court  of  equity  may 
enforce  a  set-otf  in  favor  of  a  plain  tiff,  to  whom  a  debt  is  due. 
against  an  insolvent  debtor^  who  holds  a  claim  not  due,  it  by  no 
means  follows  that  it  would  be  equitable  to  protect  a  plaintiff  from 
the  payment  of  his  debt  according  to  his  contract,  simply  because 
the  defendant,  against  whom  he  has  a  claim  due  at  a  future  day,  is 
at  the  time  insolvent.  In  the  one  case  an  insolvent  debtor,  refug- 
ing to  pay  his  own  debt  already  due,  would  bo  simply  restrained 
from  holding  a  claim,  not  due  against  the  plaintiff,  as  an  invest- 
ment, or  for  the  purpose  of  paying  or  preferring  creditors,  and 
might  be  compelled  to  set  it  off,  if  the  plaintiff  was  ready  to  antici- 
pate the  payment  In  the  other,  the  plaintiff  would  be  relieved 
from  the  performance  of  his  contract  presently  due,  and  be  allowed 
to  obtain  payment  of  his  own  claim  before  it  is  due  by  the  terms  of 
his  contract. 

It  is  conceded  that  this  cannot  be  allowed  at  law,  and  we  are 
aware  of  no  case  where  the  doctrine  of  set-off  has  been  carried  to 
that  extent  in  equity,  and  the  authorities  already  cited  are  clearly 
against  it 

There  are  other  grounds  arising  out  of  the  peculiar  facts  and  the 
nature  of  the  transactions  disclosed  by  the  record,  well  worthy  of 
examination,  upon  the  question  whether  the  plaintiffs  can  main- 
tain this  biH,  but  we  have  not  considered  them,  as,  for  the  reasons 
stated,  we  are  of  opinion  that  the  entry  must  be 

Bill  dismissed,  with  costs* 
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BLAliTOHABD  Y.  BLAliTCHABD. 
(US)  Mass.  568.) 

Statute  of  limitation  —  Indortement, 

An  mdorsement,  in  the  handwriting  of  the  debtor,  bat  not  signed  by  him,  of  a 
pajment  of  part  of  a  promitiBorj  note,  will  not  prevent  the  operation  of  the 
statute  of  limitations,  if  no  money  or  valuable  consideration  actually  passes 
between  the  parties,  even  if  the  parties,  at  the  time  of  the  indorsement, 
orally  agree  that  it  shall  be  deemed  to  be  a  payment. 

CONTRACT  to  recover  the  balance  of  two  promissory  notes,  pay- 
able to  the  plaintiff  or  order,  one  for  13,549.88,  dated  July  1, 
1863,  and  the  other  for  $7,132.28,  dated  July  7,  1863,  both  signed 
by  the  defendant  and  by  one  John  D.  Blanehard,  since  deceased. 
Upon  each  of  the  notes  was  tlie  following  indorsement :  '^Beceived 
fifty  dollars  on  this  note,  June  8,  1866."  Writ  dated  June  7, 1872. 
Answer,  the  statute  of  limitations. 

At  the  trial  in  the  Superior  Court,  before  Eockwell,  J.,  tlie 
plaintiff  proved  the  execution  of  the  notes,  and  that  the  indorse- 
ments were  in  the  handwriting  of  the  defendant,  and  rested  his 
case. 

The  defendant  was  called  as  a  witness,  and  was  allowed  to  testify, 
against  the  plaintiff's  objection,  that,  at  the  time  of  the  indorse- 
ments, no  payments  were  made,  and  that  none  were  ever  made  upon 
either  of  the  notes.  He  admitted,  however,  that  the  indorsements 
were  in  his  handwriting,  and  said  that  he  made  them  at  the  request 
of  the  plaintiff,  but  he  could  not  remember  for  what  purpose,  or 
what  was  said  on  that  occasion. 

The  plaintiff  then  offered  to  prove  that  it  was  understood  and 
agreed  between  the  plaintiff  and  the  defendant,  at  the  time  these 
indorsements  were  made,  that  the  making  of  the  indorsements,  or 
what  occurred  on  that  occasion,  should,  as  between  the  parties,  be 
deemed  a  payment  of  $50  upon  each  of  the  notes,  and  that  such 
payment  should  have  the  effect  to  take  the  notes  out  of  the  statute 
of  limitations,  when  six  years  from  their  date  had  passed,  and  that 
the  plaintiff  might  not  sue  the  notes  before  the  six  years  from  their  ^ 
date  had  expired;  and  that,  relying  upon  this  agreement,  and  in 
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pursuance  thereof,  he  did  not  sue  the  notes  until  after  more  than 
six  years  from  their  date.  To  this  evidence  the  defendant  objected, 
and  it  was  excluded.  The  plaintiff  testified  that  the  iudorsements 
were  made  only  a  short  time  before  the  expiration  of  six  years  from 
the  date  of  the  notes,  and  not  at  the  time  indicated  by  their  d.itcs 
Neither  party  claimed  the  right  to  hare  the  facts  involved  in  tiie 
above  evidence  found  by  the  jury. 

Upon  tliesc  facts  the  jury  ruled  that  there  was  no  such  payment 
upon  either  of  the  notes  as  would  take  it  out  of  the  statute  of  lim- 
itations, and  that  the  plaintiff  could  ;iot  recover  thereon,  and  by 
consent  of  parties  reported  the  case  to  this  court,  upon  the  ques- 
tions of  law  involved.  If  all  the  above  rulings  were  correct,  judg- 
ment was  to  be  rendered  for  the  defendant ;  otherwise,  the  case  to 
stand  for  trial. 

The  case  was  argued  in  September,  1875,  and  re-argued  in  April, 
1876. 

M.  F,  KnowltoUy  for  plaintiff, 
H,  MorriSy  for  defendant. 

Endicott,  J.  The  indorsements  on  the  notes  in  the  hand  writ* 
ing  of  the  defendant,  to  the  effect  that  $50  had  been  received  on 
each  note,  were  prima  facie  evidence  of  actual  payments,  sufficieut 
to  prevent  the  operation  of  the  statute  of  limitations.  Sibley  v. 
Phelps,  C  Cusli.  172.  They  were  in  the  nature  of  receipts  that  so 
much  money  had  been  paid  by  the  defendant  and  received  by  the 
plaintiff.  But  they  were  only  prima  fade  evidence,  which  could 
be  rebutted  by  proof  that  the  transaction  was  merely  colorable  or 
incomplete,  and  that  no  money  had  in  fact  been  paid.  A  receipt 
or  indorsement  is  always  open  to  explanation.  It  is  merely  evi- 
dence of  a  fact,  and  may  be  explained  or  contradicted  by  either 
party.  Hildreth  v.  0'Brie7i,  10  Allen,  104 ;  Foster  v.  Dawher,  « 
Exch.  839,  848  ;    M'Crea  v.  Fumwrt,  16  Wend.  460,  473. 

The  defendant  offered  evidence  that  no  money  was  paid  at  the 
time  of  the  indorsements,  or  at  any  time.  This  was  not  denied  by 
the  plaintiff ;  but  he  offered  to  prove  that  it  was  agreed,  when  the 
indorsements  were  made,  that,  as  between  the  parties,  they  should 
be  deemed  to  be  a  payment  of  $50  on  each  note,  and  that  such 
payment  should  have  the  effect  to  take  tlio  notos  out  of  the  statute 
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of  limitations,  when  six  years  from  their  date  had  passed;  and 
that  the  plaintiff  might  be  relieved  from  sning  the  notes  within 
the  six  years,  upon  which  agreement  the  plaintiff  relied,  and  did 
not  bring  his  action  until  after  the  expinition  of  six  years  from 
their  date.  The  notes  were  dated  in  July,  1863,  and  it  appeared 
by  the  testimony  of  the  plaintiff  that  the  indorsements  were  in 
fact  made  a  short  time  before  the  expiration  of  the  six  years,  but 
were  dated  back  to  June,  1866. 

The  presiding  judge  ruled  that  the  evidence  of  the  agreement 
offered  by  the  plaintiff  was  inadmissible,  and  that  there  was  no 
snch  payment  upon  the  notes  as  would  take  the  case  out  of  the 
statute  of  limitations.  We  are  of  opinion  that  his  rulings  were 
right. 

The  statute  provides  that  no  acknowledgment  or  promise  shall 
be  evidence  of  a  new  or  continuing  contract,  whereby  a  case  can 
be  taken  out  of  the  operation  of  the  statute  of  limitations,  unless 
made  or  contained  in  some  w  A  ting  signed  by  the  party  chargeable 
thereby.  Oen.  Stats.,  ch.  155,  §  13.  This  provision  cannot  lessen 
the  effect  of  the  i)ayment  of  any  principal  or  interest.  §  17.  It  is 
not  contended  by  the  plaintiff  that  the  indorsements  on  the  notes 
were  signed  by  the  defdhdant,  within  the  provisions  of  section  13. 
So  much  of  the  oral  agreement  as  related  to  the  effect  of  the 
alleged  payment,  to  take  the  case  out  of  the  operation  of  the  stat- 
ute, was  clearly  incompetent  for  that  purpose  ;  and  the  precise 
question  presented  is,  whether  the  indorsement  on  the  notes,, 
accompanied  by  no  payment  of  money  or  other  valuable  considera- 
tion passing  between  the  parties,  can,  by  an  oral  agreement,  be 
treated  as  an  actual  payment  in  law. 

There  can  be  no  question  that  oral  agreements  are  competent  ta 
prove  that  certain  payments  of  money,  or  that  a  note,  or  the  trans- 
fer of  property,  or  settlement  of  accounts,  or  the  assuming  of  cer- 
tain obligations  of  a  "pecuniary  character  actually  performed,  are,, 
as  between  the  parties,  to  be  taken  as  payments  on  account  or  in 
redaction  of  a  particular  note  or  other  debt  within  the  meaning  of 
the  statute.  Williams  v.  Gridley,  9  Mete.  482  ;  Sibley  v.  Phelps,  6 
Cush.  172 ;  lUley  v.  Jeweit,  2  Mete.  168  ;  Sigourney  v.  WeiUerell,  6 
id.  553  ;  Porter  v.  Blood,  5  Pick.  54.  In  Hooper  v.  Stephens,  4  A. 
&  E.  71,  it  was  said  by  Lord  Dekman,  when  any  thing  is  received 
upon  an  agreement  in  reduction  of  a  debt,  that  is  a  payment  to  m 

take  the  case  out  of  the  statute.     Bodger  v.  Arch^  10  E.xcli.  333  ; 
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Amos  y.  S/nithy  1  H.  &  G .  2'dS.  See  Ramsay  v.  Warner,  97  Mass. 
8  ;  H7if;?pfe  V.  Blackington,  97  id.  476  ;  Foster  y.  Starkey,  12  GubIl 
324 ;  Feirce  v.  Tobey,  6  Meta  168.  But  we  are  of  opinion  that  such 
oral  agreements  must  conform  to,  and  relate  and  give  color  to,  some 
actual  transaction,  whereby  something  of  value  passes  between  the 
parties,  which  in  fact  reduces  the  debt,  and  cannot  be  extended,  or 
give  the  character  of  payment,  to  a  mere  formal  indorsement  or 
receipt,  which  does  not  represent  the  transfer  of  money,  or  other 
thing  of  value,  nor  any  reduction  of  the  debt,  binding  and  con- 
clusive between  the  parties.  In  other  words,  payment  within  the 
meaning  of  the  statute  must  be  the  actual  payment  of  money  or 
its  equivalent,  upon  the  principal  or  interest  of  the  debt,  and  that 
payment  as  a  fact  is  what  operates  as  a  renewal  of  the  promise,  and 
not  the  indoi-sement,  which  is  merely  evidence  of  the  fact  If  the 
fact  of  payment  in  this  sense  is  not  established,  there  is  no  pay- 
ment on  account  of  the  debt.  It  is  the  act  of  payment  that  takes 
the  case  out  of  the  statute.    Egery  v!  Decreto,  63  Me.  392. 

It  was  held  in  Williams  v.  Gridley,  9  Mete.  482,  that  an  oral 
admission  of  a  defendant,  that  he  had  made  a  payment  on  the 
demand  in  suit  within  six  years, was  competent  evidence  of  payment 
to  take  the  case  out  of  the  statute.  The  oral  admission  that  the 
debt  was  due  would  not  be  sufficient,  but  the  admission  of  payment 
as  a  fact  was  sufficient.  And  Mr.  Justice  Dewey,  in  considering 
the  statute  and  the  effect  to  be  given  to  a  **  payment  of  any  prin- 
cipal or  interest,"  says  :  "Is  it  not  payment,  proved  by  any 
evidence  competent,  under  the  rules  of  the  common  hiw,  to  estab- 
lish such  fact  ?  "  In  this  case  the  English  decisions  ai*e  reviewed 
where  it  has  been  held  that  such  admissions  are  competent,  bnt 
that  the  fact  of  payment  must  be  proved  by  other  evidence,  and 
among  them  Waters  v.  Tompkins^  2  C.,  M.  &  R.  72.^,  72G,  in  which 
case  Baron  Parke,  in  giving  judgment,  remarks:  ^*The  meaning 
of  part  payment  of  the  principal  is  not  the  nkked  fact  of  paymenl 
of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of  a 
greater  sum  due  from  the  person  making  the  payment  to  him  to 
whom  it  is  made;  which  part  payment  implies  an  admission  of 
such  greater  sum  being  then  due,  and  a  promise  to  pay  it;  and  the 
reason  %vhy  the  eifect  of  such  a  payment  is  not  lessened  by  the  act 
is,  that  it  is  not  a  mere  acknowledgment  by  words,  but  it  is 
coupled  with  a  fact."  The  difference  in  the  two  cases  relates 
simply  to  ihe  sufficiency  or  method  of  proof;  both  agree  that  pay- 
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ment  as  a  fact  mnst  be  proved,  to  take  the  case  out  of  the  statute. 
See  Foster  t.  Databer,  6  Exch.  839,  853. 

It  is  the  act  of  payment  on  account  of  the  debt  that  takes  the 
case  out  of  tlie  statute.  It,  therefore,  necessarily  follows  that  an 
indorsement  which  it  is  agreed  does  not  represent  such  a  payment, 
and  is  not  signed  by  the  party  to  be  charged,  cannot  be  made,  by 
force  of  an  oral  agreement,  evidence  of  a  new  and  continuing  con- 
tract The  effect  of  such  evidence  would  be  to  defeat  the  operation 
of  the  statute,  which  can  be  done  only  by  a  writing  duly  signed, 
or  by  a  real  payment  on  account  of  the  debt. 

This  view  is  sustained  by  the  authorities  previously  cited,  and  we 
know  of  no  case  where  a  mere  agreement  of  the  parties  to  treat  an 
indorsement  or  receipt  as  payment  when  no  money  or  its  equiva- 
lent passed  on  account  of  the  debt,  has  been  held  to  take  the  case 
oat  of  the  statute. 

In  Webber  v.  Williams  College,  23  Pick.  302,  the  defendant, 
before  the  expiration  of  the  six  years,  proposed  in  writing,  in 
answer  to  a  demand  for  payment  of  a  note,  that  if  the  plaintiff 
would  forbear  to  bring  an  action  at  that  time  he  should  have  the 
same  rights  for  one  year  more  than  he  then  had.  The  court  said 
that  this  was  a  waiver  of  the  statute.  But  we  think  it  plain  that  this 
was  merely  another  form  of  saying  that  it  was  a  sufficient  acknowl- 
edgment within  the  statute.  It  was  an  acknowledgment  of  the 
debt,  in  writing,  duly  signed  by  the  treasurer  of  the  college,  as 
appears  by  a  reference  to  the  record. 

The  case  of  Bodger  v.  Arch^  10  Exch.  333,  was  cited  at  the  argu- 
ment, and  two  later  English  cases,  in  the  Court  of  Exchequer,  have 
come  to  our  notice,  which  touch  the  question  here  considered.  In 
Bodger  v.  Arch  it  was  held  that  an  agreement  between  the  plain- 
tiff and  the  defendant  that  the  future  maintenance  of  the  plaintiff's 
child  by  the  defendant  should  be  taken  in  part  payment  of  the 
interest  on  the  defendant's  note  held  by  the  plaintiff,  and  which 
had  been  acted  upon  within  six  years  before  action  brought,  was  a 
sufficient  payment  within  the  statute.  The  case  was  decided  on 
the  ground  that  a  part  payment  need  not  be  in  money,  but  in  any 
mode  which  the  parties  agree  shall  be  treated  as  equivalent  to 
money.  Baron  Pakke,  in  delivering  judgment,  stated  that  all  his 
brethren  concurred  in  the  decision,  though  he  himself  had  some 
doubt  Baron  Martin  was  of  opinion  that  any  facts  which  would 
prove  a  plea  of  pavment  of  interest  in  an  action  brought  to  recover 
Vol.  XXXm  — 51 
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it  would  be  suflScient  to  bar  the  statute.  K  that  is  the  true  test, 
the  indorsement  in  the  defendant's  handwriting  would  not  pre> 
elude  the  plaintiff  from  showing  that  no  money  had  been  paid. 

In  Amos  v.  Smithy  1  H.  &  C.  238^  the  trustees  of  a  marriage 
settlement  lent  to  tlie  husband  in  1833  some  of  the  money  settled 
to  the  separate  use  of  his  wife,  on  security  of  the  bond  of  the  hus- 
band and  the  defendant.  No  interest  was  paid  by  the  husband, 
and  in  1847  it  was  arranged  between  the  plaintiffs,  the  husbaDd 
and  the  wife,  that  she  .should  give  the  plaintiffs  a  receipt  for  the 
interest  due  to  that  date,  which  she  did;  and  she  afterward  gave 
receipts  to  the  plaintiffs  for  each  half  year's  interest  until  1860, 
which  was  within  six  years.  No  money  passed  between  the  parties, 
and  it  was  held  that  the  transaction  amounted  to  a  payment  or 
satisfaction  of  the  interest  so  as  to  take  the  case  out  of  the  statute 
of  limitations.  It  is  to  be  noticed  that  the  English  statute  con- 
tains the  words  ''payment  or  satisfaction,"  while  our  own  contains 
the  word  "payment"  only.  The  grounds  of  the  decision  were 
that  by  an  agreement  between  the  parties,  including  the  wife,  a 
portion  of  the  interest  money  due  the  wife  under  the  settlement 
was  to  be  applied  to  the  payment  of  the  interest  on  the  husband's 
note.  It  was  a  mode  of  settlement  of  accounts  between  the  parties, 
and  Baron  Baa m well  was  of  opinion  that  the  wife  could  not  main- 
tain a  suit  against  the  trustees  to  enforce  payment  of  interest  to 
her.  He  seems  also  to  have  laid  some  stress  upon  the  word  ''  satis- 
faction," used  in  the  statute,  and  said  that  he  could  not  doubt  that 
the  interest  had  been  satisfied  by  the  transaction  which  took  place. 
In  both  these  cases,  the  agreement  was  in  regard  to  actual  pecun- 
iary transactions,  namely,  to  the  support  of  a  child  and  to  the 
settlement  of  accounts. 

In  Maher  v.  Maber,  L.  R.,  2  Ex.  153,  after  a  note  due  to  the 
plaintiff  from  his  son  had  been  barred  by  the  statute,  the  plaintiff, 
his  son  and  his  son's  wife  had  an  interview,  in  which  the  int<?re8t 
due  was  calculated,  and  the  son  put  his  baud  in  his  pocket  as  if  to 
take  out  the  money  and  pay  it.  The  plaintiff  stopped  him,  and, 
writing  a  receipt  for  the  interest,  gave  it  to  his  son's  wife  saying. 
*'  I  shall  make  you  a  present  of  this  money.  See  you  take  care  of 
the  receipt ;  it  may  be  useful  to  you  with  my  executors.''  Pay- 
ment was  indorsed,  but  no  money  passed,  and  it  was  held,  Baron 
Bramwell  dissenting,  to  be  a  good  payment.  Baron  Martin  gave 
the  principal  opinion,  and  puts  the  decision  on  the  ground  that 
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the  son  was  prepared  to  pay  the  debt^  had  the  money  in  his  habd 
to  pay,  when  the  creditor  in  substance  said,  '^  Do  not  pay  me.  I 
give  yon  that  money,  and  I  consider  it  as  having  been  paid/'  at 
the  same  time  handing  the  wife  a  receipt  and  indorsing  payment  on 
the  note,  and  that  it  would  have  been  a  mere  formality  to  have 
iianded  the  money  over  which  was  at  hand,  and  then  to  have  taken 
it  bsick.  Baron  Channell,  with  some  hesitation,  concurred  with 
Baron  Martin,  on  the  ground  that  the  money  was  in  the  son's- 
pocket ;  that  he  was  i*eady  to  produce  it  and  pay  it  when  the 
receipt  was  given  and  the  indorsement  made.  Baron  Pigott  con- 
curred, but  gave  no  opinion.  Baron  Bramwell  (admitting  that, 
if  the  evidence  would  have  supported  a  plea  of  payment,  there  was 
sufficient  payment  to  take  the  case  out  of  the  statute)  was  of  opinion 
that  the  evidence  would  not  support  a  plea  of  payment ;  that  there 
was  no  alteration  in  the  legal  position  of  the  parties,  and  that  the* 
transaction  in  substance,  on  the  part  of  the  plaintiff,  was  *'  I  will 
not  call  upon  you  to  pay,  but  I  will  give  you  a  receipt  as  though 
you  have  paid  me,"  and  that  this  was  in  no  sense  a  payment  within 
the  meaning  of  the  act.  The  material  facts  upon  which  the  major- 
ity of  the  court  base  their  decision,  namely,  that  the  money  was 
there  ;  that  the  debtor  was  ready  and  intended  to  pay  it,  and  was 
l>revented  by  the  act  of  the  creditor,  are  entirely  wanting  in  the 
case  at  bar,  and  we  cannot  regard  it  as  authority  to  govern  this 
decision.  The  case  goes  further  than  any  decided  case  that  has 
come  to  our  knowledge,  and  is  in  conilict  with  the  numerous  cases 
in  the  same  court  which  hold  that  actual  payment  in  money  or  its 
equivalent  is  necessary  to  avoid  the  effect  of  the  statute. 

It  is  contended  by  the  plaintiff  that  the  defendant  is  estopped  to 
deny  that  the  payment  on  the  notes  was  properly  indorsed.  But 
an  agreement  ineffectual  to  take  a  case  out  of  the  operation  of 
the  statute,  because  not  contained  in  a  writing  signed  by  the  party 
to  be  charged  thereby,  cannot  work  an  estoppel.  If  it  could,  the 
statute  of  limitations  and  the  statute  of  frauds  could  always  be 
avoided,  where  an  agreement  had  been  acted  upon  by  the  prom- 
isee and  not  performed  by  the  promisor.  Brightman  v.  Hicks^  108 
Mass.  246. 

Judgment  for  the  defendant. 
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(123  Mass.  566.) 
Surety  —  Damagen, 

A  gave  a  bond,  with  sureties,  to  B,  in  a  penal  sum,  conditioned  for  the  pftj- 
ment  bj  A  of  all  demands,  acceptances  or  indorsements  and  obligations  for 
which  B  should  in  anj  way  become  responsible  on  account  of  a  firm  of  which 
A  was  a  member,  and  for  saving  B  liarmless  and  free  from  loss  or  inconven- 
ience  on  account  of  anj  debt,  claim,  demand  or  liability  of  the  firm.  After 
this,  B  accepted  a  draft  drawn  by  A,  and  the  holder  of  it  sued  B  and  recor- 
ered  judgment;  B  paid  a  sum  less  tliau  the  face  of  the  judgment, and  assigned 
the  bond  to  the  holder,  and  the  judgment  was  entered  as  satisfied,  the  holder 
agreeing  that,  in  case  he  realized  on  the  bond  the  amount  of  the  judgment, 
he  would  repay  the  sum  paid  by  B.  Heldt  in  an  action  on  the  bond,  that  it 
was  a  contract  of  indemnity  merely,  and  that  execution  should  issue  only  for 
the  sum  paid  by  B. 

CONTRACT  brought  for  the  benefit  of  George  M.  Chapman, 
upon  a  joint  and  several  bond  in  the  sum  of  $40,000,  executed 
"by  John  P.  Wheeler,  as  principal,  and  tlie  defendant  and  another, 
4is  sureties,  and  containing  the  following  condition:  "If  the  said 
John  P.  Wheeler  or  his  assigns  shall  well  and  truly  pay,  or  cause 
to  be  paid,  all  demands,  acceptances  or  indorsements  and  obliga- 
tions for  which  said  [Charles  H.]  Valentine  is  in  anywise  respon- 
sible for  or  on  account  of  said  firm  of  John  P.  Wheeler  &  Co.,  and 
shall  hold  and  save  said  Valentine  liarmless  and  free  from  loss  or 
inconvenience  on  account  of  any  debt,  claim,  demand  or  liability 
of  the  firm  of  said  John  P.  Wheeler  &  Co.,  then  this  bond  shall 
be  void,  'Otherwise  it  shall  remain  in  full  force  and  effect" 

After  the  former  decision,  reported  116  Mass.  478,  the  case  was 
heard,  upon  the  question  for  what  sum  execution  should  issue,  in 
the  Superior  Court,  by  Aldrich,  J.,  who  found  the  following  facts: 

On  February  10,  1859,  John  P,  Wheeler  &  Co.  drew  a  draft  on 
six  months  for  J;l,074.74,  payable  to  the  oi-der  of  Isaac  L.  Hunt,  on 
Charlos  11.  Valentine,  which  was  accepted  by  Valentine,  and  on 
Februarv  24.  1859,  John  P.  Wheeler  &  Co.  drew  a  draft  on  six 
months,  for  ^i. 074.75.  nlso  payable  to  the  order  of  Hunt  on  Valen- 
tine, and  which  was  also  accepted  by  him,  the  consideration  of 
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both  drafts  being  goods  sold  by  Hant  to  John  P.  Wheeler  &  Go. 
George  M.  Chapman  lent  money  to  Hunt,  and  held  the  acceptances 
as  collateral  security  therefor. 

Prior  to  August  30,  1860,  Hunt  assigned  his  property  to  Samuel 
I.  Hunt,  in  trust  for  his  creditors,  under  tlie  laws  of  the  State  of 
New  York.  In  September,  18G0,  Chapman  caused  a  suit  to  be 
brought  on  the  drafts  against  Valentine,  in  the  name  of  Samuel  I. 
Hunt,  in  the  Supreme  Court  for  the  county  of  New  York,  and 
recoTered  judgment  therein,  on  Septeml>er  21,  1860,  for  $1,862.25, 
including  costs. 

On  February  18, 1861,  Valentine  assigned  the  bond  to  Chapman, 
as  collateral  security.  On  August  6,  1867,  Valentine  paid  Chap- 
man 1500,  and  at  that  time  made  absolute  the  assignment  of  the 
bond  made  to  Chapman  as  collateral  security  in  1861,  and,  in  con- 
dderation  thereof,  Chapman  procured  the  entry  of  satisfaction  of 
the  judgment,  and  released  the  same,  further  agreeing  with  Valen- 
tine, that,  in  case  Chapman  realized,  upon  the  bond,  the  amount 
of  the  judgment,  interest  and  costs,  he  should  repay  the  $500  to 
Valentine. 

Upon  these  facts,  the  defendant  asked  the  judge  to  rule,  as 
matter  of  law,  that  execution  should  only  issue  for  nominal  dam- 
ages, or,  at  the  most,  for  the  sum  of  $500  and  interest  since 
August  6,  1867.  The  judge  refused  so  to  rule,  but  ruled  that  the 
plaintiff  was  entitled  to  have  execution  issue  for  the  amount  of  the 
judgment  and  interest,  and  directed  execution  to  issue  for  the  sum 
of  $3,584.83  damages.    The  defendant  alleged  exceptions. 

W.  F.  Slocum  £  F.  P.  OouldUig,  for  defendant 

jR  A.  Oasktll,  for  plaintiff. 

Ames,  J.  It  has  been  said  in  Oilbert  v.  Wiman^  1  Oomst.  550, 
that  there  is  no  branch  «f  the  law  in  which  the  decisions  of  the 
courts  have  been  more  fluctuating  than  in  regard  to  the  rule  of 
damages  in  suits  on  contracts  in  the  nature  of  indemnity.  It  is 
intimated  in  that  case  that  the  more  just  and  reasonable  rule 
would  be  that  the  damages  should  be  measured  by  the  loss  actually 
sustained;  and  it  is  added  that  such  is  the  tendency  of  the  more 
modern  decisions  both  in  this  country  and  in  England.     On  the  M 

other  hand,  it  is  well  established  by  numcrons  decisions,  that  upon 
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a  promise  by  one  person  to  pay  a  debt  due  from  another,  the  latter 
may  maintain  an  action,  after  the  debt  has  become  due,  without 
having  first  paid  it  himself,  and  may  recover  the  entire  amount 
Furnas  v.  Durgin,  119  Mass.  500,  507,  and  cases  there  cited. 

If  the  bond  in  the  present  case  is  to  be  treated  merely  as  a  bond 
of  indemnity  against  loss  by  reason  of  his  responsibility  upon  the 
drafts  of  John  P.  Wheeler  &  Co.,  the  plaintiff  is  only  to  i-ecover 
the  actual  amount  of  the  loss.  What  he  had  lost  would  be  the 
measure  of  his  damages.  On  the  other  hand,  if  it  is  to  be  taken 
as  a  promise  that  the  principal  obligor  shall  specifically  pay  these 
drafts  at  maturity,  the  measure  of  damages  might  be  the  entire 
amount  of  the  drafts  with  interest  and  costs. 

Without  undertaking  to  reconcile  the  conflicting  authorities  in 
oases  of  this  general  class,  we  have  come  to  the  conclusion,  upon 
the  facts  and  special  circumstances  of  the  present  case,  that  the 
bond  is  to  be  construed  as  a  contract  of  indemnity  merely,  and 
that  the  plaintiff's  damages  must  be  limited  to  the  amount  of  his 
actual  loss.  Little  v.  Little,  13  Pick.  426;  Aberdeen  v.  Blachnar, 
6  Hill,  324;  Webb  v.  Pond,  19  Wend.  423;  Wallis  v.  Carpenter, 
110  Mass.  347.  The  contract,  as  expressed  in  the  bond,  is  that  the 
principal  obligor  "  shall  well  and  truly  pay,  or  cause  to  be  paid,  all 
demands,  acceptances  or  indorsements  and  obligations  for  which 
said  Valentine  is  in  anywise  responsible  for  or  on  account  of  said 
firm  of  John  P.  Wheeler  &  Co.,  and  shall  hold  and  save  the  said 
Valentine  harmless  and  free  from  loss  and  inconvenience  on  account 
of  any  debt,  claim,  demand  or  liability  of  the  firm  of  said  John  P. 
Wheeler  &  Co."  From  the  terms  of  the  bond  we  must  infer  that 
the  plaintiff's  acceptance  of  the  drafts  was  for  the  purpose  of  lend- 
ing his  credit  to  that  firm.  He  was  simply  an  accommodation 
indorser  or  guarantor;  or,  to  state  the  proposition  more  hcccu- 
rately,  he  stood  in  the  same  position  as  if  he  had  given  what  is 
called  an  accommodation  note  in  order  that  the  payee  might  use  it 
for  his  own  benefit.  If  the  acceptance  of  ihe  drafts  had  represented 
a  genuine  and  existing  debt  due  from  him  to  the  drawers,  there 
would  have  been  no  occasion  for  the  drawers  to  give  security  to  the 
acceptor  for  their  payment  at  maturity.  The  covenant  in  the  bond 
was  not  an  undertaking,  therefore,  to  pay  a  debt  absolutely  due 
from  Valentine,  but  to  protect  him  against  a  contingent  liabiHty. 
So  far  as  the  parties  to  the  bond  were  concerned  he  was  only  condi- 
tionally liable  on  the  drafts,  and  was  to  pay  them  if  the  drawer  did 
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not  Even  if  thej  were  not  paid  at  maturity,  there  might  be  a 
^tate  of  facts  iu  which  Valentine,  as  an  accommodation  acceptor, 
might  himself  take  them  up  and  be  relieved  of  any  farther  liability 
upon  them  by  the  payment  of  less  than  their  nominal  amount. 
That  would  depend  upon  the  use  which  has  been  made  of  them  by 
the  party  accommodated.  Stoddard  v.  Kimball^  6  Cush.  469.  The 
bond  provides,  not  for  a  debt  due  from  Valentine  to  another  per- 
son, but  for  all  demands,  acceptances,  etc. ,  of  the  firm,  for  which 
Valentine  is  in  anywise  responsible.  The  language  of  the  bond 
can  hardly  be  otherwise  construed  than  as  a  recognition  of  the  fact 
that  he  was  a  surety  on  certain  contracts  of  the  firm,  and  was  to  be 
indemnified  and  protected  as  such. 

In  Wallis  v.  Carpenier,  above  cited,  the  defendant  guaranteed 
the  performance  of  an  award  which  required  of  another  person  the 
payment,  among  other  things,  of  certain  sums  due  from  that  per- 
son and  the  plaintiff  jointly,  to  two  creditora  named  in  the  award. 
In  that  case,  as  in  this,  an  attempt  was  made,  by  discharging  one 
of  these  debts,  to  place  the  creditor  in  the  position  of  the  plaintiff, 
and  to  enable  him,  by  srting  in  the  plaintiff's  name,  to  obtain  the 
benefit  of  the  guaranty.  But  it  was  held  that  the  creditor  could 
not  thus  assume  the  rights  of  the  nominal  plaintiff,  or  be  substi- 
tuted for  him,  so  as  to  avail  himself  of  the  indemnity.  In  the 
present  case,  as  in  Wallis  v.  Carpenter,  the  plaintiff  has  been  fully 
and  effect UJil I V  released  from  the  debt  for  which  he  was  liable,  the 
only  dilferc'iice  being  that  he  obtained  such  release  by  the  payment 
of  $500.  In  this  case,  as  in  that,  the  suit  is  brought  in  the  name 
of  the  obligee,  but  for  the  benefit  of  a  creditor  who  seeks  to  assume 
the  rights  and  substitute  himself  in  the  place  of  the  nominal 
plaintiff. 

In  White  v.  Frenchy  15  Gray,  339,  the  bond  was  given,  not  for 
the  protection  of  a  surety  against  the  necessity  of  paying  the  debt 
of  his  principal,  but  to  indemnify  and  save  harmless  a  deputy 
sheriff  '^of  and  from  all  suits,  damages  and  costs"  to  which  he 
might  become  liable  by  reason  of  attaching  certain  property  upon 
a  salt  of  the  obligor.  A  suit  had  been  brought  by  the  real  owner 
of  the  property,  and  judgment  recovered  and  execution  issued 
against  the  oflScer.  It  was  held,  in  accordance  with  the  decision 
in  Gilbert  v.  Wiman,  1  Comst.  550,  that,  under  a  bond  conditioned 
to  save  the  obligee  "from  liability  or  legal  charge,  and  from  all  M 

fiuitfl,'' a  mere  judgment  against  the  obligee  would  be  "suflBcient  ^ 
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foundation  to  recover  the  amount/'  Upon  a  bond  for  indeniity 
against  the  payment  of  a  specific  and  definite  debt,  it  is  immatoiiil 
that  the  debt  has  passed  into  a  judgment.  Aberdeen  v.  Bl(tchmi\ 
ubi  supra.  The  claim  of  a  surety  upon  his  principal  is  for  reim- 
bursement only;  and,  upon  the  view  which  we  have  taken,  the 
plaintiff's  position  is  that  of  a  surety  for  a  specific  dL'tu. 

The  result,  therefore,  is  that  the  amount  of  the  judgUient  in  liie 
suit  upon  the  di-afts,  with  interest,  is  not  the  true  measure  of  the 
plaintiff's  damages,  but  that  they  must  be  limited  to  the  amount 
of  the  loss  and  damage  actually  sustained,  which,  as  the  facts  are 
presented  in  the  bill  of  exceptions,  we  understand  to  be  the  sam 
of  1500,  with  interest 

Exceptions  stutained. 
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Watbbs  v.  Youkg, 
ai  B.  L 1.) 

Landlord  and  tenant — Naiiee  to  guU. 

A  tenement  was  let  by  the  month,  to  wit,  from  December  18  to  Janoaiy  18^ 
Notlee  in  writing  to  terminate  the  tenancy  was  given  by  the  landlord,  i^d 
contained  a  direction  to  the  tenant  to  vacate  on  or  before  January  17. 
Eddy  not  a  legal  notice,  the  day  mentioned  in  it  not  correeponding  with  the 
day  of  commencement  of  the  tenancy. 

'nXGEPTIOKS  to  a  special  Ooart  of  Common  Pleas. 

DuBFBB^  J.  This  is  an  action  of  trespass  and  ejectment,  by  a 
landlord  against  his  tenant,  to  recoyer  the  tenement.  The  case 
comes  before  ns,  upon  exceptions,  from  a  special  Oourt  of  Common 
Pleas.  In  the  exceptions  it  is  stated,  that  *'  the  defendant  pleaded 
the  general  issne  and  put  in  evidence  that  there  was  a  hiring  of  the 
tenement  in  question  from  month  to  month,  to  wit:  from  the  18th 
day  of  December,  1867,  to  the  18th  day  of  January,  1868,  and  he  M 
received  notice  in  writing  from  the  plaintiff  to  vacate  the  pnid 
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tenement  on  or  before  the  17th  day  of  January,  A.  D.  1868.'* 
The  justice,  before  whom  the  trial  was  had,  ruled  that  this  was  a 
legal  notice,  and  to  this  ruling  the  defendant  excepted.  And  his 
counsel  now  contends  that  if  a  particular  day  is  mentioned  in  the 
notice  to  quit,  it  must  correspond  with  the  day  of  the  commence- 
ment and  not  with  the  conclusion  of  the  tenancy. 

In  support  of  this  position  he  refers  to  Taylor's  Landlord  &  Ten- 
ant, §  477,  in  which  the  language  is  as  follows,  to  wit:  "  If  a  par- 
ticular day  is  mentioned  in  the  notice,  it  must  correspond  with 
the  day  of  the  commencement  and  not  the  conclusion  of  the 
tenancy;  for  the  tenant  is  not  obliged  to  quit  so  long  as  his  right  of 
possession  continues,  and  this  right  is  not  determined  until  the 
year  is  fully  completed.  It  must  be  the  exact  day  of  commence- 
ment; the  next  or  any  subsequent  day  will  not  be  sufficient."  The 
writer  cites  no  authorities  except  to  the  point  that  a  day  subse- 
quent to  the  day  of  commencement  will  not  be  sufficient.  The 
*  idea,  apparently,  upon  which  the  previous  part  of  the  statement 
rests  is,  that  the  tenant  is  entitled  to  occupy  up  to  the  last  mo- 
ment of  his  term,  and  therefoi*e  cannot  be  required  to  quit  until 
the  last  moment  of  his  term  has  elapsed. 

The  defendant's  counsel  also  cites  the  case  of  Kemp  v.  Derrett, 
3  Camp.  510.  In  that  case  the  defendant  became  tenant  of  the 
premises  to  the  plaintiff  on  the  29th  of  October,  1810.  The  agree- 
ment between  them  was,  **  that  the  defendant  was  always  to  be 
subject  to  quit  at  three  months'  notice.  The  defendant  had  a  three 
months'  notice  to  quit  at  a  time  which  was  not  the  end  of  any 
three  months,  computing  from  the  said  29th  of  October.  The 
question  was  whether  this  was  sufficient  notice;  and  Lord  Eltjbk- 
BOBOUOH  held  that  it  was  not.  He  determined  that  the  holding 
was  from  three  months  to  three  months,  and  said:  "I  am  quite 
clear  that  the  notice  should  have  expired  on  the  29th  January, 
29th  April,  29th  July,  or  29th  October.  The  defendant  might 
have  been  made  to  hold  from  the  preceding  or  succeeding  gen- 
eral quarter  day ;  but,  in  the  absence  of  all  evidence  to  the  contrary, 
I  must  presume  that  he  held  from  the  time  when  he  entered  as 
tenant."  The  opinion  thus  expressed  respecting  the  days  on  which 
a  tenant  holding  from  term  to  term  can  be  notified  to  quit,  thoagb 
not  strictly  required  by  the  case,  is  valuable  as  evidence  of  what 
was  then  recognized  as  the  rule  of  law  upon  the  subject 

Another  case  to  which  our  attention  has  been  called  is  that  of 
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Aeklandy.  Lutley,  9  Ad.  &  E.  879.  In  that  case  a  house  was 
demised  lidbendum  for  tyrentj-one  years  from  March  25thy  1809, 
paying  rent  on  certain  days,  of  which  March  25th  was  one;  and 
it  was  held  that  the  term  under  the  lease  did  not  expire  till  the 
end  of  March  25th,  1830.  Lord  Dekmak,  in  delivering  judgment, 
said:  '^  The  general  understanding  is,  that  terms  for  years  last 
during  the  whole  anniversary  of  the  day  from  which  they  are 
granted.  Indeed,  if  this  were  otherwise  the  last  day  on  which 
rent  is  almost  uniformly  made  payable  would  be  posterior  to  the 
lease."  The  decision  in  this  case,  however,  did  not  relate  to  a 
notice  to  quit,  but  to  the  duration  of  the  term  under  the  lease, 
and  turned  upon  the  question  whether  the  day  of  the  date  should 
be  counted  in  or  out  in  the  computation. 

There  are  other  cases  having  more  or  less  bearing  upon  one  or 
the  other  side  of  the  question,  but  we  have  been  referred  to  no 
case,  and  we  find  none,  in  which  the  precise  point  before  us  has 
been  adjudicated.  The  case  which  comes  nearest  to  an  adjudica- 
tion is  that  of  Kemp  v.  Derrett,  in  which,  as  we  have  seen,  the 
dictum  of  Lord  Ellekbobough  is  explicitly  to  the  effect,  that  a 
tenant  should  not  be  notified  to  quit  previous  to  the  return  of  the 
day  on  which  his  term  commenced. 

On  a  question  of  this  kind  the  prevailing  practice  is  entitled  to 
weight;  and  we  learn,  upon  inquiry,  that  the  late  Justice  Sheab- 
MAN^,  who,  for  more  than  a  dozen  years  before  his  death,  had  the 
more  particular  charge  of  the  trial  of  this  class  of  cases,  recognized 
the  rule  as  it  is  laid  down  in  Taylor  on  Landlord  and  Tenant. 

If  we  seek  to  deduce  a  rule  from  the  reason  of  the  thing,  we  find 
that  there  are  reasons  on  both  sides.  On  the  one  hand,  if  we  say 
the  tenant  is  bound  to  quit  previous  to  the  return  of  the  day  on 
which  he  enters,  we  virtually  deprive  him  of  a  part  of  his  term; 
for  he  would,  almost  necessarily,  come  in  and  go  out  in  the  day- 
time, and  so  would  lose  the  earlier  part  of  the  one  and  the  latter 
part  of  the  other  day.  On  the  other  hand,  if  we  say  he  is  not 
bound  to  quit  until  the  return  of  the  day  on  which  he  enters,  we 
give  him  time  for  which  he  pays  no  rent.  A  rule  which  should 
divide  the  day  between  the  out-going  and  in-coming  tenant,  by 
making  the  term  begin  and  end  at  noon,  would  afford  the  best  solu- 
tion of  the  difficulty.  But  such  a  rule,  in  the  absence  of  any  usage 
or  statute  establishing  it;  we  cannot  adopt.     From  such  light  as  M 

we  have,  we  must  determine  what  the  rule  actually  is;  and,  follow-  B 
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ing  the  authorities  which  we  have  cited,  and  resolying  any  doubt 
which  we  may  have  in  favor  of  the  lessee,  we  have  concluded,  some- 
what against  our  first  impressions,  to  uphold  the  previous  practice 
and  sustain  the  exceptions. 

Exceptions  sustained. 


Elisha  C.  Mowryy  for  plaintiff. 
Stephen  Essex,  for  defendant. 


OsjLFis  V.  Jakes. 

(U  R.  I.  86.) 

Oanfiiet    of  jwrMkUim^  Enjoining    TTnUed  SUOee  marthai  ^  Oonirol  ef 

procea. 

The  Supreme  Court  of  the  State  has  no  power  to  enjoin  the  United  States 
marshal  from  proceeding  to  a  sale  on  execution,  although  the  propertj 
levied  on  is  that  of  a  stockholder  in  a  corporation  against  which  Judgment 
and  process  of  execution  issued ;  the  execution  being  levied  by  direction  of 
attorneys  thereon  indorsed,  to  enforce  the  stockholder's  liability  under  the 
Rhode  Island  statute  regulating  manufacturing  corporations. 

Notwithstanding  the  issue  of  an  execution,  the  case  In  which  it  is  issaed  is 
pending,  and  the  execution,  unless  otherwise  regulated  by  statute,  is  still, 
although  issued,  under  the  control  of  the  court. 

As  between  courts  of  coordinate  Jurisdiction,  the  tribnnal  first  acquiring  joris- 
diction  retains  it. 

As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal  issuing  process  has 
exdusive  control  over  it. 

As  between  State  courts  and  United  Stateii  courts,  neither  can  enjoin  the  pro- 
cess  of  the  other. 

BetMe,  that  the  limitations  from  dtixenship  imposed  on  the  Jurisdiction  of 
United  States  courts  do  not  apply  to  ancillary  bills  in  equity  or  petitions  ts 
protect  the  rights  of  those  interested  in  property  in  the  custody  of  the 
court. 

Semble,  that  such  ancillary  bills  in  equity  or  petitions  may  be  brought  in  the 
United  States  courts,  by  any  one  whose  interests  are  affected  by  the  process. 


B 


ILL  in  equity.    On  motion  for  an  injunction. 


Potter^  J.    In  this  case  the  respondent  having  obtained  from 
the  United  States  Circuit  Court,  in  a  snit  in  equity,  judgment 
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against  the  Atlantic  Delaine  Company^  took  out  her  execation, 
and  it  was,  in  pursuance  of  an  order  of  her  attorneys,  Messrs. 
Jenckes  &  Parsons,  indorsed  thereon,  levied  by  the  United  States 
marshal  on  the  property  of  the  presen t  complainant,  Josiah  Chapin, 
it  being  claimed  that  he  was  a  stockholder  in  the  said  corporation 
at  the  time  the  liability  accrued,  and  that  they  had  the  right  so  to 
levy  it  by  the  provisions  of  the  statute  of  Bhode  Island  regulating 
manufacturing  corporations. 

The  said  Chapin  now  files  his  bill  in  this  court  for  an  injunction 
against  the  United  States  marshal,  to  restrain  him  from  selling 
the  property  levied  on. 

Mrs.  James,  by  Messrs.  Jenckes  &  Parsons,  now  moves  that  the 
bill  be  dismissed  for  two  reasons  : 

First.  For  want  of  proper  service.  That  Mrs.  James  was  not  a 
resident  of  Bhode  Island,  but  of  Pennsylvania;  and  the  only  ser- 
vice was  by  leaving  a  copy  at  a  place  alleged  to  be  her  last  and 
usual  place  of  abode,  whereas  she  had  none  in  this  State,  and  by 
service  on  Messrs.  Jenckes  &  Parsons,  who  say  that  they  were  and 
are  attorneys  in  the  suit  in  the  United  States  court,  but  have  no 
authority  to  accept  service  or  appear  for  her  in  the  present  suit. 

It  is  contended  by  Messrs.  Jenckes  &  Parsons  that  the  right  to 
order  substituted  service  applies  only  where  relief  is  asked  against 
a  suit  at  law  (this  being  a  suit  in  equity),  and  that  its  validity 
depends  on  the  old  English  chancery  pi-actice,  and  not  on  the  new 
English  practice  as  modified  by  their  recent  statutes. 

We  cannot  see  the  validity  of  this  objection.  The  power  of  this 
court  to  order  service  on  j^rsons  out  of  the  State  depends  not  on 
any  old  practice,  but  on  Gen.  Stats.,  ch.  181,  §  25,  which  is  suf- 
ficient to  include  the  present  case  if  the  court  has  jurisdiction  of 
the  property  relations,  or  person  involved  in  controversy.  So  in 
England,  substituted  service  depends  now  not  on  the  old  practice 
but  on  the  act  of  1852  (Stat.  15  &  16  Victoria,  ch.  86).  See  the 
subject  commented  on  in  Hope  v.  Hope,  4  De  O.,  M.  &  G.  328,  341. 

Second.  The  second  gi*ound  for  dismissal  is  that  the  State  court 
has  no  jurisdiction  in  the  case. 

The  complainant  contends  that  in  the  present  case,  so  far  as  con- 
cenis  the  levy  on  real  estate,  the  property  cannot  be  considered  as 
in  possession  of  the  United  States  court;  that  the  complainant, 
Chapin,  was  not  a  party  to  the  suit;  and  that  even  if  he  was  liable 
as  a  stockholder,  the  marshal  has  no  right,  on  an  execution  against 
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the  corporation,  to  levy  the  execution  on  his  property,  inasmuch 
as  the  mode  of  proceeding  provided  in  the  Manufacturing  Corpor- 
ations Act  has  never  been  adopted  by  any  United  States  statutes  or 
rule  of  court;  that  the  execution  was  issued  on  a  judgment  in  u 
suit  for  tort,  whereas  the  stockholder  is  only  liable  in  case  of  con- 
tract; that  Mrs.  James,  being  a  stockholder  herself,  was  not 
entitled  to  that  process;  and  that  there  is  no  remedy  for  the  com- 
plainant unless  this  court  interferes. 

The  facts  alleged  being  assumed  as  true  for  the  purpose  of  dccud- 
ing  the  present  motion  to  dismiss,  cannot  the  complainant  raise  in 
the  United  States  Circuit  Court  all  these  and  other  questions  of 
law  he  may  make,  and  have  them  decided  by  that  court  ? 

Although  a  decree  has  been  made  in  the  suit  in  the  United  States 
Circuit  Court,  tlie  case  is  still  pending  there.  The  execution  is 
the  process  of  the  court  for  carrying  its  decree  into  effect,  and 
except  so  for  as  regulated  by  statute,  is  still  within  the  court's  con- 
trol.* Courts  of  law  anciently,  by  *'  audita  querela  "  and  on  motion, 
and  latterly  more  generally  by  motion,  have  exercised  control  over 
their  final  process ;  and  courts  of  equity  have  always  done  so.  This 
is  absolutely  necessary  to  prevent  the  execution  of  a  judgment  or 
decree  in  one  suit  giving  rise  to  a  dozen  other  suits  growing  out  of 
questions  as  to  the  mode  of  serving  its  process.  The  suit  is  not 
ended  by  the  judgment;  it  is  still  pending.  Wegtnan  y.  Cliildg, 
41  N.  Y.  159  ;  MatifiY.  Blount,  66  N.  C.  99,  101  ;  HoweU  et  al  v. 
Bowers,  Cromp.,  M.  &  R  621 ;  Spann  et  al  v.  Spanti,  2  Hill's  Ch. 
166.  So  far  as  the  present  controversy  is  concerned,  the  question 
is  between  courts  of  co-ordinate  jurisdiction.  The  suit  was  in 
equity,  and  might  have  been  brought  either  in  the  United  States  or 
in  the  State  court ;  and  it  is  a  principle  too  well  settled  to  nee<l 
authority  that  in  such  a  case  the  court  which  first  acquires  juris- 
diction is  to  retain  it,  and  is  not  to  be  interfered  with  by  any  otluT 
co-ordinate  court,  and  that  property  in  possession  of  the  officers  of 
the  court  is  in  possession  of  the  court,  and  cannot  be  levied  on  by 
officers  under  authority  of  any  other  court  of  co-ordinate  jurisdic- 
tion, whether  State  or  Federal.  Hagan  v.  Lticas,  10  Pet,  -lOO; 
Wallace  \.  McConnell,  13  id.  136  ;  Smith  y.  i/c/r^r,  9  Wheat.  532; 
Mallett  V.  Dexter,  1  Curt.  178  ;  Buck  v.  Colbaih,  3  Wall.  334,  341. 
Says  Mr.  Justice  McLean,  in  Hagan  v.  Lucas :   **  A  most  mjurious 

*Soe  Spooner  ▼.  LeUuid,  6  R.  I.  851-2;  Nye  v.  Niohtitigaie^  6  Id.  44SL 
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conflict  of  jurisdiction  would  be  likely  often  to  arise  between  the 
Federal  and  the  State  courts,  if  the  final  process  of  the  one  could 
be  levied  on  property  which  had  been  taken  by  process  of  tlie  others.'^ 
In  that  case  the  United  States  marshal  had  levied  on  property  pre- 
viously attached  by  the  State  sheriff. 

And  see,  also,  the  remarks  of  Judge  Obier  on  the  jurisdiction  of 
the  Federal  and  State  courts  in  Ex  parte  Jenki7i8,  ^  Wall.  Jr. 
521-525.  And  as  between  State  and  United  States  courts  it  is 
well  settled  that  as  a  general  inile  neither  can  enjoin  the  process  of 
the  other.  In  case  of  conflict  of  jurisdiction  as  to  cases  arising 
under  the  United  States  Constitution  or  laws,  the  Supreme  Court 
of  the  United  States  at  Washington  is  the  final  arbiter.  Diggs  v. 
Wakoii,  4  Cranch,  179 ;  McKim  v.  Voorhies,  7  id.  279  ;  Peak  v.  « 
Jmness,  7  How.  (U.  S.)  612-625 ;  City  Bank  v.  Skeltoji,  2  Blatchf. 
26  ;  Brooks  v.  Montgomery,  23  La.  Ann.  450 ;  and  see  Kendall  v. 
Winsor,  6  R  I.  453;  Coster  v.  GriswoM,  4  Edw.  Ch.  304-377; 
English  et  ah  v.  Millar  et  als.,  2  Bich.  Ch.  320  ;  and  so  as  to  a  court 
of  a  sister  State.  Mead  v.  Merritt,  2  Paige,  402,  404  ;  2  Story  on 
Const,  (ed.  of  Cooley),  §  1757  ;  Story's  Eq.  Juris.,  §  900  ;  fionklin's 
U.  S.  Courts,  162,  272  (4th  ed.  1864) ;  id.  176,  296  (5th  e3.  1870)  ; 
and  see  the  very  strong  expressions  of  the  majoi-ity  of  the  Su- 
I»reme  Court  of  the  United  States,  in  Taylor  v,  Carryl,  20  How. 
(U.  S.)  683,  596. 

But  it  is  said  by  the  complainant  that  in  this  case  an  execution 
issued  against  A  has  been  levied  on  B's  property,  and  that  in  such 
a  case  a  State  court  may  interfere  ;  and  he  cites  1  Kent's  Com.  410, 
supported  by  Cropper  v.  Cobnrn,  2  Curt.  465 ;  Greene  v.  Briggs,  1 
id.  311.  The  latter  was  a  case  of  liquor  seized  by  an  officer 
under  a  State  law,  which  said  Greene  replevied  out  of  the  posses- 
.5ion  of  the  State  officer  on  a  writ  brought  to  the  United  States 
Circuit  Court.  In  that  case  the  question  of  jurisdiction  was  not 
raised. 

Judge  Kent  cites  as  his  authority  Bruen  v.  Ogden,  6  N.  J.  Law, 
370,  which  was  a  case  of  replevin,  and  Dunn  v.  Vail,  7  La.  Term 
E.  416  ;  3  Martin  (La.),  602,  which  latter  was  an  action  of  trespass 
where  there  could  be  no  actual  conflict  of  jurisdiction,  and  therefore 
is  no  authoritv  for  us. 

The  doctrine  contended  for  by  the  complainant  was  also  held  by 
the  Snpreme  Judicial  Court  of  Massachusetts  in  a  replevin  case. 
Howe  y.  Freeman^  14  Gray,  566.     But  this  case  was  carried  up  to 
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the  Supreme  Court  of  the  United  States  and  there  reversed.  Free- 
man V.  ffoioe,  24  How.  (XJ.  S.)  450,  457,  where  the  opinion  was 
delivered  by  Nelson,  J.,  one  of  the  oldest  and  most  leai-ned  and 
experienced  justices  of  that  court  This  case,  as  observed  by  Mr. 
Justice  MiLLEK  (3  Wall.  341),  took  the  profession  by  surprise,  as 
overruling  the  decision  of  the  Supreme  Judicial  Court  of  Massa- 
ohusetts  aAd  the  opinion  of  Chancellor  Kent.  But  it  was  upon 
this  very  point  expressly  affirmed  by  the  United  States  Supreme 
Court  in  Buck  v.  Colbath,  3  Wall.  334,  341.  It  is  said  that  the 
marshal  on  execution  against  A  has  no  right  to  levy  on  the  prop- 
erty of  B,  which  is  claimed  to  be  the  present  case.  The  very  point 
decided  in  these  two  latter  cases  was,  that  in  such  a  case  the  court 
from  which  the  process  issues  must  of  necessity  decide  the  question, 
and  the  case  of  Brooks  v.  Mo^itgomery,  23  La.  Ann.  450,  is  exactly 
in  point.  The  decision  there  was  that  the  State  court  would  not 
enjoin  the  United  States  marshal  from  selling  property,  on  the 
ground  that  the  property  was  not  the  property  of  the  defendant 
in  the  original  suit,  but  of  the  person  who  applies  for  the  injunc- 
tion. ]^  is  asked  if  the  marshal,  on  a  writ  against  A,  should  arrest 
B,  wouTd  not  the  State  court  grant  relief?  We  think  in  that 
ease  the  application  should  be  to  the  court  whose  process  is  abused. 
Suppose,  for  instance,  a  case  of  disputed  identity.  The  court 
issuing  the  process  could  decide  it,  and  it  could  only  lead  to  an 
unseemly  conflict  for  another  court  to  interfere. 

It  is  to  be  observed  that  there  is  a  great  distinction  between 
actions  of  replevin  and  injunctions  which  actually  interfere  with 
the  process  of  a  court,  and  actions  of  trespass  and  case  where  dam- 
ages only  are  claimed  against  an  officer,  in  which  latter  there  is 
no  danger  of  conflict,  and  which  may  be  peaceably  taken  from  the 
State  court  to  the  United  States  Supreme  Court,  whose  decision 
is  final.  Buck  v.  Colbaih,  3  Wall.  334,  343,  347. 

It  is  argued  that  in  actions  of  trespass  and  •case  the  claimant 
only  recovers  damages,  whereas  he  ought  to  be  protected  in  the 
possession  of  the  property  itself.  The  same  argument  was  uiged 
in  Freeman  v.  Bowey  24  How.  (U.  S.)  450,  and  was  overruled. 

It  is  said  that  here  Chapin  was  not  a  party  to  the  original  suit, 
but  was  a  stranger  to  it,  and  could  have  no  remedy  in  the  United 
States  Circuit  Court,  growing  out  of  the  peculiar  limitations  on 
their  jurisdiction  over  parties. 

In  a  State  court,  and  so  also  in  the  United  States  court,  but  for 
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the  limitation  as  to  citizenghip,  there  can  be  no  doubt  that  even  a 
stranger  who  had  suffered  from  the  execution  of  a  decree  might 
obtaia  relief  by  petition  to  the  court  for  an  order  in  the  case.  1 
Bofl.  Ghana  Prac.  89;  FlaUo  v.  Ihiester,  2'Z  Wis.  482,  485,  citing 
M^ChorcPs  Heirtt  y.  McClintocky  5  Litt.  304,  where  a  person,  not  a 
party  to  a  suit,  who  had  bee|i  turned  out  of  possession  on  the  exe- 
cntion,  was  rclicTed  by  petition  in  the  same  suit.  See,  also,  Dych- 
man  v.  Kemochan,  2  Paige,  26;  Spann  et  al.  y.  Spann,  2  Hill's  Gh. 
156;  Lane  v.  Clark,  1  Gl.  Gh.  Eep.  307-9.  And  as  to  the  United 
States  courts  it  seems  to  be  settled  by  the  case  of  Freeman  v.  Hawej 
24  How.  (U.  S.)  450,  460,  that  where  the  process  was  in  a  suit  at 
law,  a  bill  on  the  equity  side  of  the  court  would  lie  to  regulate  or 
restrain  proceedings,  and  that  such  a  bill  would  be  not  original 
but  ancillary,  and  might  be  brought  by  any  one  whose  interests 
were  affected  by  the  process.  And  while  limiting  the  relief  to  par- 
ties before  the  court,  or  who  may  come  before  it,  the  same  court, 
by  Mr  Justice  Milleb,  in  Buck  v.  Colbath,  3  Wall.  334,  345,  laid 
down  the  same  rule,  viz.,  that  persons  interested  in  the  possession 
of  the  property  in  custody  of  the  court  may  by  petition  make  them- 
selves so  far  parties  as  to  have  their  interests  protected,  although, 
if  it  was  an  original  suit,  the  qualifications  as  to  citizenship  would 
not  be  such  as  to  giye  the  Federal  courts  jurisdiction.  See,  also, 
Dunn  V.  Clarke,  8  Pet  1,  and  Kendall  v.  Winsor,  6  R.  I.  453.  In 
Christmas  v.  Russel,  14  Wall.  69,  80,  there  are  some  remarks  which 
might  seem  to  throw  doubt  on  this  view  but  for  the  very  peculiar 
circumstances  of  that  case. 
The  motion  for  a  preliminary  injunction  must,  therefore,  be 

Dismissed, 

Charles  Hart,  Benjamin  T,  Fames   <6  James  Tillinghast,    for 
complainant. 

Thomas  A.  Jenches  &  James  H.  Parsons,  for  respondents. 

V 
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Manufacturers  &  Merchants*  Bank  v.  Pollbtt. 

(11  R.  1.  DEB.) 
PromisRory  note  —  AltertUion  —  Notice  to  indorser  of  non-piiymeut, 

A  note  payable  to  the  order  of  W.  was  before  issue  indorsed  by  F.  It  was 
signed  by  Q.,  and  tliis  signature  was  at  tlie  request  of  W.  clianged  to  "  G., 
agent."  The  note  was  given  for  Q/s  private  debt.  F.  did  not  assent  to 
the  change,  and  there  was  no  evidence  to  show  tliat  G.'s  principals  were 
accustomed  to  pay  notes  drawn  in  this  form.  In  an  action  against  F.,  /uld, 
that  the  change  was  immaterial.  Held,  further,  that  F.  was  not  entitled  to 
notice  of  non-payment. 

APPEAL  from  the  Court  of  Common  Pleas,  heard  by  the  court, 
jury  trial  being  waived. 

DuRFEE,  J.  This  is  an  action  on  a  promissory  note,  heard  by 
the  court,  jury  trial  being  waived.  The  note  on  its  face  is  in 
these  words: 

"  $1,276  ^(f.  Sheldonville,  Jultf  !«/,  1872. 

"Four  months  after  date  I  promise  to  pay  to  tlie  order  of  H.  W- 
&,  J.  M.  Wetherill,  twelve  hundred  and  seventy-six  dollars  ^^  at 
the  National  Bank  of  Wrentham,  value  received. 

"  (Signed)  B.  H.  Guild,  Agetifr 

On  the  back  the  note  has  the  signature  of  the  defendant  and  the 
indorsement  of  the  payees.  The  word  **  agent "  was  not  on  the 
note  when  it  was  signed  by  the  defendant.  It  was  added  at  the 
request  of  the  payees,  to  whom  the  note  was  taken  to  pay  a  deht 
which  Guild  owed  them.  The  defendant  was  not  present  and  di  I 
not  assent  to  the  addition.  Guild  was  at  the  time  agent  for  cer- 
tain persons,  but  it  does  not  appear  that  his  principals  had  cvi-r 
paid  a  note  signed  by  him  in  this  form,  or  indeed  that  he  ever,  in 
the  course  of  his  agency,  made  a  note  in  this  or  any  other  form. 
The  defendant  is  sued  as  a  maker  or  guarantor.  He  claims  to  he 
discharged  by  reason  of  the  alteration.  If  the  alteration  is  mate- 
rial he  is  discharged  ;  otherwise  not.  Arnold,  Barbour  dt  Harh- 
horn  V.  Jones,  2  R.  I.  345. 

In  Byles  on  Bills  it  is  said  that  the  rule  of  law  as  to  simfdc  eon- 
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tracts  in  writing,  other  than  bills  and  noten,  is,  that  pai*ol  evidence 
is  admissible  to  charge  unnamed  principals  ;  but  that  it  is  con-v 
ceived  that  the  law  as  to  negotiable  instruments  is  different  in  one 
respect,  to  wit,  that  when  the  principal's  name  does  not  appear,  he 
is  not  liable  on  a  bill  or  note  as  a  party  to  the  instrument.  Byles 
on  Bills,  ♦37. 

In  Pe?Uz  y.  Stanton,  10  Wend.  271,  a  bill  of  exchange  was  drawn 
by  one  Henry  P.  West,  by  the  name  and  description  of  H.  P.  West> 
agent ;  but  without  any  specification  of  the  name  of  the  principal. 
The  court  held  that  the  principal  could  not  be  charged  as  the 
drawer  of  the  bill. 

In  Beckham  v.  Drake  et  ale.,  9  M.  &  W.  79,  where  it  was  held 
that  the  real  party  in  interest  under  a  written  contract  might  be 
shown  and  charged  by  oral  evidence,  the  court  except  negotiable 
instruments  from  the  application  of  the  rule.  Lord  Abingeb  say- 
ing :  **  Cases  of  bills  of  exchange  are  quite  different  in  principle. 
By  the  law  merchant,  a  chose  in  action  is  passed  by  indorsement, 
and  each  party  who  receives  the  bill  is  making  a  contract  with  the 
party  upon  the  face  of  it,  and  with  no  other  party  whatever. "  And 
see  Emly  et  al,  v.  Lye  et  ah,  15  East,  7 ;  Siffkin  v.  Walker  et  al,  2 
Camp.  308 ;  Bank  of  Brit.  N.  A.  v.  Hooper,  5  Gray,  567  ;  WilliaiM 
V.  Robbine  et  al,  16  id.  77. 

In  the  case  at  bar  the  note  was  not  given  by  Guild  in  the  course 
of  his  agency,  but  for  his  own  personal  debt.  In  the  absence  of 
testimony  to  show  that  the  principals  have  been  in  the  habit  of 
paying  notes  drawn  by  him  in  this  form,  we  do  not  see  how  the 
addition  of  the  word  ''agent"  to  his  signature  can  have  any  effect 
whatever,  even  if  the  rule  wore  the  same  in  regard  to  negotiable 
instruments  as  in  regard  to  other  parol  contracts. 

It  seems  to  ns  that  the  alteration  is  entirely  immaterial ;  or  in 
other  words,  that,  for  any  thing  tliat  appears,  the  contract,  with 
the  word  ''agent"  added  to  tlie  signature,  is  precisely  the  same  in 
legal  effect  as  it  was  before  the  addition  was  made. 

No  notice  of  non-payment  was  required  to  be  given  to  the 
defendant  to  bind  him  under  the  law  in  this  State.  Afathewson  v. 
Sprague,  1  R.  I.  8  ;  Perkins  v.  Barstow,  6  id.  505. 

Judgment  for  plaintiff. 

Wingate  Hayes,  for  plaintiff. 
Thurston,  Ripley  cO  Co,,  for  defendant. 
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01 B.  L  98.) 

Streets — LiabilUjf  for  ir^ry  in  —  OUy  UahU,  aUhough  third  partiee  are  beuni 

to  repair. 

The  charter  of  a  horse  railroad  company  required  it  to  restore  all  streets 
through  which  it  should  lay  its  tracks  to  a  good  condition,  and  maintain 
them  in  repair,  and  made  the  company  liable  for  loss  or  damage  occurring 
through  its  negligence  in  restoring  or  repairing  such  streets,  and  liable  over 
to  the  city  for  all  money  which  the  latter  was  compelled  to  pay  by  reawm  of 
the  non-repair  of  such  streets.  Held,  that  the  city  was  liable  for  neglecting 
to  keep  its  streets  safe  and  convenient  for  public  travel.  Held,  f  urther»  tliat 
the  duty,  resting  upon  a  town  or  city,  to  keep  its  highways  safe  and  conven- 
ient, is  a  public  duty,  and  that  it  has  no  power,  unless  authorized  by  sutute. 
to  divest  itself,  either  by  contract  or  ordinance,  of  its  capacity  to  discharge 
this  duty. 

SenMe,  that  the  liability  of  the  railroad  company,  as  above  stated,  is  a  matt«r 
which  may  be  considered  by  the  jury  in  determining  whether  or  not  the  city 
has  been  guilty  of  any  culpable  neglect  or  want  of  reasonable  care. 

PETITION  by  defendant,   city  treasurer  of  Providence,  for  a 
new  trial. 

DuRFEE,  J.  This  IS  a  motion  for  the  new  trial  of  an  action  in 
which  the  plaintiff  has  recovered  a  verdict  for  damages  against  the 
-city  of  Providence,  for  the  alleged  neglect  of  the  city  to  keep  one 
of  its  streets  safe  for  the  public  travel.  The  firet  ground  assigned 
for  a  new  trial  is  the  exclusion  of  certain  jurors  from  sitting  as 
•such  in  the  trial  of  the  case,  because  they  were  tax  payers  in  the 
city.  The  defendant  admits  that  at  common  law  such  an  interest 
would  disqualify  a  juror,  but  claims  that  the  common  law  has  been 
changed  by  statute.  Oen.  Stat.  B.  L]  ch.  189,  §g  1  and  2.  The 
first  of  the  two  sections  referred  to  declares  who  shall  be  liable  to 
serve  as  jurors;  the  second,  who  shall  be  exempt  from  service. 
The  two  sections  are  obviously  designed  to  define  the  liability  to 
jury  service  as  a  general  duty,  and  not  with  reference  to  specific 
•cases.  The  provisions  have  long  existed  without  change,  except 
in  the  list  of  exemptions.  The  practice  has  always  been  to  inquire 
-ot  the  jury,  when  impaneled,  if  any  one  of  them  has  formed  or 
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expiesfled  an  opinion,  or  is  related  to  either  of  the  parties,  or  is 
interested  in  the  event  of  the  suit;  and  to  excuse  any  juror  who 
answers  either  of  the  questions  in  the  affirmative.     If  the  defend* 
ant's  view  is  correct,  the  practice  is  erroneous.     We  think  the 
defendant's  view  is  not  correct.    A  person  may  be  liable  to  jury' 
service  under  the  statute,  and  yet  be  disqualified  from  service  in  a  -^ 
particular  case  by  reason  of  intei*est,  relationship,  or  the  bias  of  an 
opinion  already  formed  or  expressed.     The  very  jurors  who  were  * 
excused  from  service  in  this  case,  because  they  were  interested  as- 
tax  payers,  in  its  decision,  were  nevertheless  liable  to  service  im 
other  cases,  and  doubtless  performed  it.    The  first  ground  assigned 
for  a  new  trial  cannot  be  sustained. 

The  second  ground  is  a  ruling  in  regard  to  the  liability  of  the 
city  of  Providence,    It  appeared  in  evidence  that  the  defect  in  the 
street,  which  was  complained  of  by  the  plaintiff,  was  caused  by^ 
work  doing  upon  a  railway  track  laid  in  the  street  by  the  Union/ 
Railroad  Company.     The  charter  of   the  company  contains  the.' 
following  provision: 

'^  Said  corporation  shall  put  all  streets  and  highways,  and  every 
portion  thereof,  over  or  through  which  they  shall  lay  any  rails,  in 
as  good  condition  as  they  were  before  the  same  were  laid;  and  they 
shall  keep  and  maintain  in  repair  such  portions  of  the  streets  and 
highways  as  shall  be  occupied  by  their  tracks,  and  shall  be  liable 
for  any  loss  or  injury  that  any  person  shall  sustain  by  reason  of 
any  carelessness,  neglect,  or  misconduct  of  its  agents  and  servants^ 
in  the  management,  construction,  or  use  of  said  tracks  or  streets; 
and  in  case  any  damage  shall  be  recovered  against  said  towns  or 
the  said  city,  by  reason  of  any  such  misconduct,  defect,  or  want  of 
repairs,  said  corporation  shall  be  liable  to  pay  to  such  towns  and 
city  respectively  any  sums  thus  recovered  against  them,  together 
with  all  costs  and  reasonable  expenditures  incurred  by  tliem  respect- 
ively in  the  defense  of  any  such  suit  or  suits,  in  which  recovery 
may  be  had;  and  said  corporation  shall  not  incumber  any  portion 
of  the  streets,  or  highways,  not  occupied  by  said  tracks." 

The  counsel  for  the  defendant  claims  that  the  effect  of  this  pro- 
vision is  not  only  to  charge  the  company  with  the  duty  of  keeping 
in  repair  such  i>ortions  of  a  street  as  they  occupy,  but  also  to  dis- 
charge the  city,  and,  on  the  trial,  he  requested  the  court  so  to  rule. 
The  court  refused  to  comply  with  this  request.  This  refusal  is 
assigned  as  a  second  ground  for  new  trial. 
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The  provision  contains  within  itself  convincing  evidence  that 
llie  construction  contended  for  was  not  contemplated  by  the  legis- 
lature.   It  provides  that  in  case  any  damage  is  recovered  of  the 
«;ity  for  any  such  defect  or  want  of  repair,  the  company  sliall  be 
liable  to  reimburse  it     If,  however,  the  city  were  relieved  from  the 
duty  of  repairing,  no  judgment  could  be  recovered  against  it  for 
not  repairing.     The   counsel   suggests  that,  though  the  city  u 
relieved,  it  is  not  so  absolutely  relieved  but  that  it  may  be  liable 
where  the  company   is  guilty  of  a  persistent  neglect  which  is 
brought  to  the  notice  of  the  city,  and  that  the  remedy  over  is 
;:  given  in  view  of  a  case  of  that  kind.     If  this  be  so,  it  does  not 
follow  that  the  court  has  erred;  for  the  court  was  requested  to  rule 
.  that  the  liability  of  the  city  was,  not  simply  qualified,  but  diu- 
•  charged.    The  suggestion  is,  however,  in  our  opinion  inadmissible, 
H  except,  perhaps,  to  this  extent;  That  the  liability  of  the  company 
.  is  a  matter  which  may  be  considered  by  the  jury  in  determining 
\whetlier  or  not  the  city  has  been  guilty  of  any  culpable  neglect  or 
^want  of  reasonable  cure.     We  think  the  provision  charges  the 
tconipany  with  a  duty  which,  if  duly  performed,  so  far  relieves  the 
city,  and  with  a  responsibility  which,  if  the  duty  is  neglected, 
secures  the  city  against  damages,  but  at  the  same  time  leaves  the 
liability  of  the  city  toward  the  public  without  qualification  except 
as  above  indicated.     The  duty  of  keeping  a  street  safe  and  con- 
venient is  not  so  exclusive  that  it  may  not  be  obligatory  on  both 
the  city  and  the  company.     Instances  often  occur  in  which  such  a 
duty  is  common  to  a  city  or  town,  and  an  individual  or  corporation. 
Thus  a  man  may  lawfully  deposit  his  wood  or  coal  upon  a  side- 
walk for  a  short  time  while  in  transit  to  its  place  of  storage.    Bat 
he  must  remove  it,  and,  if  he  neglects,  the  city  must  remove  it, 
without  unreasonable  delay.    If  the  removal  is  neglected,  and  any 
^person  is  injured  in  consequence,  such  peraon  may  sue  either  the 
^city  or  the  individual;  and  the  city,  if  sued,  cannot  excuse  itself 
upon  the  ground  that  it  was  the  duty  of  the  person  who  created 
the  obKtruction  to  remove  it,  though  it  may  recover  of  such  per- 
son the  damages  to  which  it  is  subjected.    So,  where  a  railroad 
•company  is  charged  with  the  duty  of  repairs,  it  has  been  held  that 
the  town  may  still  be  bound.     In  Currier  v.  Lowell^  16  Pick.  170, 
a  railroad  company,  when  crossing  a  highway  with  its  road,  was 
xequired  so  to  construct  its  road  as  not  to  obstruct  the  safe  and  con- 
Tenient  use  of  the  highway.    The  statute  also  provided  that  the 


DECEMBER  TERM,  1874.  425 

Watson  V.  Tripp. 

company  might  raise  or  lower  the  highway^  and  that,  if  the  high-^ 
way  should  not  be  so  raised  or  lowered  as  to  be  satisfactory  to  the 
selectmen  of  the  town^  the  selectmen  might  require  the  company, 
in  writing,  to  make  alterations,  and  that,  if  the  company  neglected 
to  comply,  the  selectmen  might  make  the  alterations  and  recover 
indemnity  from  the  company.  The  plaintiff,  in  passing  on  a  high- 
way, was  thrown  into  an  excavation  made  in  the  highway  by  the 
company.  The  town  was  held  not  to  have  been  relieved  of  its  lia- 
bUity.  So  in  Willard  v.  Newbury,  22  Vt  458,  it  was  held  in  a 
similar  case  that  the  town  was  not  absolved  from  liability.  And 
see  Batty  v.  Duxbury,  24  Vt  166. 

In  Vinal  v.  Dorchester,  7  Gray,  421,  the  case  of  Currier  v. 
Lowell  is  said  to  carry  the  liability  of  towns  to  its  extreme  limit. 
In  later  cases  in  Massachusetts  it  has  been  held  that  the  town  is 
relieved  when  an  individual  or  corporation  is  charged  with  the 
duty  of  maintenance  and  repair.  Sawyer  v.  Northfield,  7  Gush. 
490;  Davis  v.  Leotniihster,  1  Allen,  182;  White  v.  Quincy,  97  Mass. 
430.  This  exemption,  however,  is  placed  upon  the  ground  that  by 
the  present  statute  of  that  State  the  liability  is  not  absolute,  but 
qualified,  and  does  not  arise  where  other  sufficient  provision  for 
repair  is  made.  In  this  State  the  liability  is  not  subject  to  any 
such  qualification. 

In  Lowell  v.  Proprietors  of  Locks  <6  Canals,  104  Mass.  18,  and 
Proprietors  of  Locks  £  Canals  v.  Lowell  Horse  Railroad  Corpora- 
tion, 109  id.  221,  the  Supreme  Judicial  Court  of  Massachusetts  had 
occasion  to  pass  upon  a  statute  similar  to  the  statute  under  which 
the  defendant  claims  exemption.  The  court  was  of  the  opinion 
that  the  city  was  not  relieved  by  the  statute.  ''It  authorizes,'' 
says  the  court,  ''for  the  public  benefit,  the  use  of  the  highway  for 
a  particular  mode  of  travel  on  certain  conditions.  The  city  may 
enforce  the  performance  of  the  conditions;  but  all  the  provisions 
of  the  statute  imply  that  the  city  is  primarily  liable  for  want  of 
repair."     104  Mass.  23. 

In  City  of  Philadelphia  v.  Weller,  1  Leg.  Gaz.  Rep.  400,  an 
action  was  brought  against  the  city  of  Philadelphia  for  an  injury 
resulting  in  death,  occasioned  by  a  hole  between  the  tracks  of  the 
Richmond  &  Schuylkill  Passenger  Railway  Company  on  Girard 
avenue.  The  company  was  chartered  subject  to  the  city  ordi- 
Bances,  one  of  which  provided  that  all  railroad  companies  should 
be  at  the  expense  of  maintaining  and  repairing  any  street  occupied 
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by  them.  It  was  claimed  on  the  part  of  the  city  that  the  railroad 
company  was  primarily  and  exclusiyely  liable  for  the  accident 
But  the  court  held  that  city  and  company  were  both  liable,  and 
that,  whichever  was  sued,  the  action  could  be  maintained. 

We  think,  in  view  of  these  authorities  and  of  the  implication 
contained  in  the  provision  cited,  we  cannot  decide  that  the  city  of 
Providence,  in  so  far  as  any  portion  of  its  streets  is  in  the  occupa- 
tion of  the  Union  Hailroad  Company,  is,  to  that  extent,  discharged 
of  its  liability  to  keep  them  safe  and  convenient  for  the  public 
travel.    The  second  exception  is,  therefore,  overruled. 

The  petition  for  a  new  trial  alleges  other  exceptions.  We  are., 
however,  of  the  opinion  that  the  exceptions  alleged  cannot  be  sus- 
tained . 

[The  remainder  of  the  opinion  is  not  of  general  interest] 

Francis  W.  Miner,  for  plaintiff. 

Charles  H.  Parkhurst,  for  defendant. 

A  new  trial  is  refused. 


Francis  y.  Baker. 

(U  R.  I.  lOB.) 

ComUtutional  law  —  Btference  of  action-^  Vaiidity  ofitattUe  making  refiret't 

report  evidence, 

A  statute  provided  that  when  a  caase  was  at  issae  the  coart  coald  refer  it  to 
an  auditor  whope  report  should  be  prima  facie  evidence  upon  a  subseqneat 
trial  of  the  case  before  a  jury.  Held,  that  the  statute  was  void  so  far  m  it 
made  the  report  evidence,  it  being  in  violation  of  tlie  constitutional  proviB* 
ion  that  trial  by  jury  should  remain  inviolate  ;  and  that  an  agreement  of  the 
parties  to  the  reference  would  not  render  the  report  admissible  In  eri- 
dence.* 

ACTION  of  assumpsit.    The  defendant  petitioned  for  a  new 
trial.     The  opinion  states  the  case. 

*  See  contra,  Holmes  v.  HuiU,  anU,  p.  881. 
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Edwin  Metcalfy  for  plaintiff. 

Abraham  Payne  and  George  M.  Carpentery  for  defendant. 

Du^FBSy  G.  J.  This  is  an  action  of  assumpsit  upon  book  account 
and  upon  divers  notes  and  checks.  The  action  was  commenced  in 
the  Court  of  Common  Pleas^  and  was  there  referred  to  an  auditor, 
whose  report  in  favor  of  the  plaintiff  was  confirmed  at  the  June 
term,  1870,  and  judgment  thereon  was  entered  for  the  plaintiff 
for  $13,512.46.  Thereupon  a  jury  trial  was  had,  which  resulted  in 
favor ^f  the  plaintiff;  and  the  case  was  appealed. 

At  the  trial  in  this  court  the  plaintiff  offered  to  read  the  report 
of  the  auditor  as  evidence;  and  the  defendant  objected  to  its 
admission  on  the  ground  that  the  statute  under  which  the  case  was 
referred  to  the  auditor  was  contrary  to  the  Constitution  of  this 
State,  and  of  the  United  States,  inasmuch  as  it  impaired  the 
right  of  trial  by  jury  as  secured  by  the  Constitution  of  this  State 
and  the  Constitution  of  the  United  States.  But  the  court  ruled  that 
the  auditor's  report  was  admissible,  and  permitted  it  to  be  read  as 
evidence.  To  this  ruling  the  defendant  reserved  an  exception.  The 
court  also,  in  its  charge  to  the  jury,  instructed  them  that  the  report 
was  prima  fade  evidence  of  the  plaintiff's  claim,  and  entitled  him 
to  a  verdict  in  the  absence  of  the  evidence  to  the  contrary  of  it. 
And  the  defendant  excepted  to  this  instruction. 

The  act  under  which  the  case  was  referred  was  passed  in  1867. 
The  act  provides  that  '^  when  a  cause  is  at  issue  in  the  Supreme 
Coai-t  or  Court  of  Common  Pleas,  if  the  form  of  action  be  assump- 
sit, debt,  covenant,  or  other  form  of  action  in  any  way  involving 
accounts,  the  court  may  in  its  discretion  appoint  one  or  more 
auditors,"  etc.  The  act  further  provides  for  a  trial  by  jury  on 
demand,  after  confirmation  of  the  auditor's  report  and  judgment 
thereon,  "  in  which  trial,"  the  act  proceeds  to  provide,  '*  the  re- 
port shall  be  prima  facie  evidence  of  all  matters  expressly  embraced 
in  the  order."  The  statute  now  in  force  is  substantially  the  same. 
Gen.  Stat.  R.  L,  ch.  204,  §  10  et  seq.  The  clause  in  the  Constitu- 
tion of  the  State  with  which  the  act  is  supposed  to  be  in  conflict 
is  article  1,  section  16.  It  reads  as  follows,  viz.:  "The right  of 
trial  by  jury  shall  remain  inviolate." 

The  statute  in  force  previous  to  1867  contained  no  provision 
for  a  jury  trial,  being,  in  that  respect,  more  obnoxious  than  th« 
VoL,XXm.  — 54 
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statute  uuder  considemtion.  It  was,  however,  somewhat  less  com- 
prehcnsive  than  the  act  of  1867,  being  confined  to  actions  relative 
to  partnerships  and  joint  accounts,  and  to  actions  involving  mat- 
ters of  book  account.  This  statute  first  appears  in  the  Digest  of 
1844.  Previous  to  that  time,  and  previous  to  the  adoption  of  the 
Constitution,  the  courts  had  power  to  appoint  auditora  only  in 
actions  of  account,  and  in  actions  on  the  case  between  partners. 

The  act  of  1867  and  the  statute  now  in  force  are  very  similar  to 
■statutes  which  have  long  been  in  force  in  Massachusetts  and  New 
Hampshire, —  the  statute  in  Massachusetts  having  existed  since 
1817,  and  the  statute  in  New  Hampshire  since  1822.  The  reports 
of  these  States  contain  many  cases  involving  the  construction  of 
those  statutes,  but  none  that  we  are  aware  of  in  regard  to  their 
oonsticutionality.  The  Constitution  of  Massachusetts,  adopted  in 
1780,  and  that  of  New  Hampshire,  adopted  in  1792,  both  expressly 
declare  the  sacredness  of  the  right  of  trial  by  jury.  The  fact  that 
the  statutes  referred  to  have  so  long  existed  withouc  any  impeach- 
ment of  their  constitutionality  is  strong  evidence  of  the  prevalence 
of  a  belief  in  those  States  that  they  could  not  be  successfully 
impeached.  It  is  a  fact  which  admonishes  us  not  to  pronounce  our 
own  statute  unconstitutional  without  the  most  careful  deliberatiou. 

In  Vermont  an  act  was  passed  in  1856  authorizing  any  county 
court  to  refer  any  civil  action  pending  therein  to  a  commissioner 
or  commissioners,  and  providing  that  the  commissioner's  report 
should  be  prima  facie  evidence  upon  a  trial  of  the  action  before  a 
jury.  In  Plimpton  v.  Somerset.  33  Vt  283,  an  action  to  recover 
damages  resulting  from  the  insufficiency  of  a  highway  was  referred 
under  this  act.  The  commissioner  reported  in  favor  of  the  plain- 
tiff, and  his  report  was  allowed  to  go  to  the  jury  as  prima  /ads 
evidence,  an  exception  to  the  ruling  being  reserved  by  the  defend- 
ant. The  defendant  contended  in  support  of  his  exception  that 
the  act  of  1856  was  unconstitutional,  being  in  violation  of  the 
■declaration  in  the  Bill  of  Rights,  which  reads  as  follows  :  "  Where 
any  issue  in  fact  proper  for  the  cognizance  of  a  jury  is  joined  in  a 
oourt,  the  parties  have  a  right  of  trial  by  jury,  which  ought  to  be 
held  sacred."  The  Supreme  Court  of  Vermont,  in  a  carefully  con- 
sidered opinion,  the  case  having  been  twice  argued,  declared  the 
act  to  be  unconstitutional.  The  ground  of  the  decision  was,  that 
under  the  act  a  case  would  go  to  the  jury  prejudged  in  favor  of 
the  party  for  whom  the  report  was  rendeiBd,  the  jary  being  boand 
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by  the  report  in  the  absence  of  testimony  to  impeach  its  correct- 
ness. There  is  no  trial  by  jury,  the  court  argues,  if  the  decision 
of  the  jury  is  to  be  controlled  by  the  judgment  of  some  other  body ; 
and  if  it  be  only  partially  so  controlled,  yet  so  far  as  it  is  controlled, 
the  right  is  impaired.  We  refer  to  the  opinion  as  a  forciblepre- 
sentation  of  the  argument  against  the  constitutionality  of  that  and 
other  similar  acts. 

The  counsel  for  the  plaintiff  contends  that  the  act  does  not 
affect  the  right  of  trial  by  jury,  but  simply  prescribes  a  new  rule  of 
eyidence  which  the  legislature  has  the  power  to  do.  The  legislature 
has  such  a  power  without  doubt.  Acts  by  which  a  tax  deed  is 
made  prima  facie  evidence  of  the  regularity  of  all  proceedings 
antecedent  to  the  deed  have  been  declared  to  be  constitutional. 
Hand  v.  BtUloUy  12  N.  Y.  541 ;  DelapJaine  v.  Cook^  7  Wis.  44 ;  Allen 
V.  Armstrong,  16  Iowa,  508  ;  Wright  v.  Dtcnham,  13  Mich.  414. 
These  acts  bear  some  analogy  to  the  act  under  which  this  case  was 
referred.  But  there  is  a  difference.  A  tax  deed  is  the  last  of  a 
series  of  official  acts  constituting  a  tax  title.  The  legislature  says, 
this  last  act  being  proved,  the  others  may  be  presumed.  This, 
inasmuch  as  the  last  act  without  the  prior  acts  is  a  nullity,  is 
merely  requiring  the  jury  to  infer,  in  the  absence  of  testimony  to 
the  contrary,  that  an  officer  in  assuming  to  perform  an  official  act 
is  acting  in  the  line  of  his  duty.  The  act  required  to  be  taken  as 
prima  facie  evidence  is  in  the  nature  of  evidence.  The  report  of 
an  auditor  is,  properly  speaking,  not  evidence,  but  a  decision.  The 
act  declaring  \t  prima  facie  evidence  declares  its  effect  as  a  decis- 
ion, and,  in  so  far  as  it  gives  it  effect,  substitutes  the  judgment  of 
the  auditor  for  that  of  the  jury.  If  the  report  were  made  conclu- 
sive evidence  the  substitution  would  be  complete,  and  would,  without 
doubt,  be  unconstitutional.  See  Rhities  v.  Clark,  51  Penn.  St.  96. 
Is  the  substitution,  because  incomplete,  constitutional  ?  Is  it  not 
still  an  encroachment  upon  the  province  of  the  jury?  Cases  may 
easily  be  supposed  in  which  the  report  might  almost  or  quite  as 
well  be  conclusive  as  prima  facie  evidence.  Suppose  the  testimony 
all  came  from  the  plaintiff's  witnesses,  and  the  defendant  relied  on 
his  cro8fl-«xamination  to  discredit  them.  If  the  report  were  in 
favor  of  the  plaintiff  how  could  the  defendant  disprove  it?  He 
would  certainly  be  at  great  if  not  fatal  disadvantage. 

But  again,  if  the  legislature  can  make  the  report  of  an  auditor 
prima  facie  evidence^  why  not  the  judgment  of  any  other  tribunal  f 
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Why,  for  instance,  can  it  not  make  tlie  decision  of  a  trial  justice 
prima  facte  evidence  in  the  trial,  on  appeal,  before  a  jnry,  and  at 
the  same  time  extend  the  justice's  jurisdiction  to  cases  iuTolving 
large  amounts  ?  It  will  hardly  be  contended  that  the  legislatare 
has  the  power  to  do  this.  But  if  not,  how  has  it  the  power  to  pass 
the  act  under  consideration  ?  The  exercise  of  the  power  may  be 
unwise  in  the  one  case  and  wise  in  the  other.  But  the  question  is 
not  a  question  of  wisdom  but  of  constitutionality.  The  question 
is,  whether  the  right  of  trial  by  jury  under  the  act  is  the  same  as 
it  was  prior  to  the  act,  —  whether  it  remains  inviolate.  The  right 
of  trial  by  jury  is  the  right  to  have  a  jury  hear  and  decide  upon 
evidence  the  issues  of  fact  which  they  are  impaneled  to  try.  Is 
not  this  right  impaired  if  the  jury  is  required  to  decide,  without 
hearing  the  evidence,  it  may  be,  according  to  the  report  of  an  audi- 
tor; or,  in  case  the  evidence  is  submitted,  is  still  required  to  decide 
according  to  such  report,  unless  the  evidence  against  it  is  clear 
enough  to  convince  them  that  it  is  probably  erroneous,  and  even 
though,  independently  of  such  report,  it  might  decide  the  case 
another  way  ?  We  are  constrained  to  the  conclusion  that  the  right 
is  impaired  or  violated  when  the  minds  of  the  jury  are  or  may  be  so 
trammeled  and  controlled.  If  such  legislation  were  new  to 
American  jurisprudence,  we  should  have  little  hesitation  in  coming 
to  this  conclusion.  The  fact  that  the  constitutionality  of  similar 
acts  long  existing  in  other  States  has  not  been  questioned  is  a  fact 
which  cannot  be  disregarded.  The  fact,  however,  is  not  decisive. 
An  unconstitutional  act  which  is  not  too  often  used,  and  which 
when  used  works  well,  may  be  long  tolerated  without  question.  In 
our  own  State  the  act  contained  in  the  Digest  of  1844,  which  was  in 
force  many  years,  created  little  or  no  dissatisfaction,  for  the  reason 
probably  that  it  was  very  seldom  applied  in  any  case  where  either 
party  strongly  objected.  We  think  the  decision  in  Vermont,  which 
coincides  with  our  own  opinion,  is  to  be  followed,  rather  than  the 
practice  under  the  several  acts  referred  to  which  is  against  it 

The  plaintiff  calls  our  attention  to  the  fact  that  the  case  was 
i*ef erred  to  an  auditor  by  agreement.  We  do  not  see  how  that 
makes  any  difference.  An  agreement  to  refer  a  case  to  an  auditor 
is  not  an  agreement  that  his  report  may  be  used  as  evidence  in  the 
trial  of  the  case  to  the  jury,  if  the  provision  of  the  statute  making 
it  evidence  is  void. 

We  grant  a  new  trial 
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Blaine  v.  Bou&ke. 

(11  B.  I.  110.) 

N^ffotiabU  imtrwmewU  —  Indorsement  for  coUeetion  —  Special  imdoreemeni — 

Big?U  of  indorsee, 

A  biU  of  exchange  speciallj  indorsed.  *'  Pay  C,  or  order  on  account  of  B/'  was 
indorsed  generally  by  G,  sent  to  liis  correapoudent,  and  paid  to  him  by  the 
drawee.  C  failing,  the  correspondent  applied  the  proceeds  of  the  bill  on 
an  indebtedness  from  C  to  him.  In  an  action  by  B  against  the  correspond- 
ent, hM,  that  the  special  indorsement  was  notice  that  C  held  the  bill  in 
trust  for  B,  that  this  trust  followed  the  bill,  and  tliat  B  could  recover  the 
money. 

A  SSUMPSIT  on  a  bill  of  exchange,  heard  by  the  court 

PoTTEB,  J.     The  draft  in  question  was  as  follows: 

**  Banking  House  of  Blaine,  Gould  &  Short, 

North  East,  Pa.,  August  16,  1873. 
"  Thirty  days  after  date  pay  to  the  order  of  Frank  Thayer  seven 
hundred  dollars.  Frank  Thayer. 

"To  Messrs.  B,  G.  Chace  &  Co.,  Providence,  R.  I. 

**Due  September  18." 

Thayer  was*  the  agent  in  Pennsylvania  to  make  purchases  for 
Chace  &  Co.,  of  Providence,  and  he  drew  on  them  for  payment. 

This  draft  was  indorsed  by  Thayer  in  blank,  and  was  discounted 
by  the  plaintiffs  before  acceptance.  The  plaintiffs  indorsed  it  as 
follows: 

"Pay  Jay  Cooke  &  Co.  or  order,  on  account  of  Blaine,  Gould  & 
Short,  North  East,  Pa.  Alfred  A.  Short,  Cashier." 

By  Jay  Cooke  &  Co.  it  was  sent  to  the  defendants  in  Providence 
for  collection,  indorsed  as  folJows: 

"  Pay  to  the  order  of  Messrs.  Bourne  &  Co. 

"Jay  Cooke  &  Co." 

The  draft  was  paid  by  Chace  &  Co.  to  the  defendants  about  noon 
of  September  18.    Jay  Cooke  &  Co.  stopped  payment  about  eleven 
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A.  M.  of  that  day,  and  about  one  p.  m.  of  the  same  day  their  failure 
was  generally  known  in  Providence. 

The  draft  was  never  the  property  of  Jay  Cooke  &  Co.,  and  was 
never  credited  by  them  to  the  plaintiff,  but  was  merely  recc-ived  by 
them  for  collection. 

Jay  Cooke  &  Co.  were  owing  the  defendants,  and  the  defcMul- 
ants  credited  it  in  their  account  with  them,  and  claim  that  llioy 
had  a  right  so  to  do. 

The  rights  of  parties  to  bills  forwarded  for  collection  have  been 
a  fruitful  source  of  litigation.  Questions  of  this  sort  have  gener- 
ally arisen  where  some  party  becomes  insolvent,  and  the  contention 
is  who  shall  bear  the  loss. 

When  is  the  last  holder  of  paper  sent  for  collection  bound  to 
look  beyond  the  last  remitter? 

We  are  referred  by  defendants'  counsel  to  one  case  only:  Bank- 
of  MetropoliH  v.  New  England  Bank,  17  Pet  174;  also  in  1  How. 
(U.  S.)  234.  In  that  case  a  bank  had  forwarded  for  collection  paper 
with  a  general  or  unrestricted  indorsement  to  another  bank,  which, 
with  its  own  similar  indorsement,  had  sent  it  to  a  third  bank  for 
collection.  The  second  or  intermediate  bank  failed,  and  on  the 
day  of  its  failure  notified  the  third  bank  that  the  paper  was  tho 
property  of  the  first  bank.  In  a  suit  by  the  first  against  the  third 
bank  to  recover  the  proceeds,  the  court,  while  admitting  that  if  it 
was  a  case  of  two  banks  acting  as  collecting  agents  for  each  other, 
and  where  no  consideration  was  paid  or  money  advanced,  the  pa])er 
would  remain  the  property  of  the  sender,  holds  that  in  this  case 
the  third  bank,  which  held  the  paper,  not  having  notice  by  the 
indorsement  or  otherwise  that  the  paper  was  not  the  property  of 
the  second  bank,  had  a  right  to  treat  it  as  theirs,  and  was  not 
bound  to  inquire;  and  that  where  two  banks  dealt  together  in  this 
way  for  several  years,  kept  an  account  current,  and  mutually 
credited  the  collections,  there  was  a  lien  upon  the  paper  so  trans- 
mitted for  the  balance  without  regard  to  who  might  be  the  real 
owner.  The  first  bank,  by  iudoraing  the  paper  in  such  a  manner 
as  to  make  it  appear /7r/wja  facie  the  property  of  the  failing  bank. 
had  no  particular  equity  in  its  favor. 

But  this  came  again  before  the  United  States  Supreme  Court  in 
/Jank  (f  Metropolis  v.  New  England  Bank,  0  Ilow.  (U.  S.)  "iVl,  whire 
tlie  court  lays  down  its  propositions  more  definitely  :  that  if  iht- 
collecting  bank,  at  the  time  of  the  dealings,  had  notice  that  the 
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bill  was  not  the  property  of  the  intermediate  remitting  bank,  but 
had  been  merely  sent  by  them  for  collection  as  agent  for  some  other 
bank,  then  the  collecting  bank  had  no  right  to  retain  for  any  bal- 
ance dne  from  the  intermediate  bank  which  had  failed  ;  even  if  the 
collecting  bank  had  no  notice,  they  conld  not  retain  as  against  the 
real  owner,  unless  credit  had  been  given  to  the  intermediate  remit- 
ting bank,  or  what  was  equivalent,  balances  suffered  to  remain  to* 
be  met  by  such  paper  ;  but  if  the  latter  was  the  case,  and  they  had 
treated  the  intermediate  bank  as  the  owner,  and  had  no  notice,  then 
they  might  retain. 

And  there  are  further  explanations  of  the  decision  in  Wilson  v. 
Smith,  3  How.  (U.  S.)  763,  769.  And  see  it  criticised  and  restricted 
in  McBride  v.  Farmers'  Bank  of  Saleni,  26  Barb.  S.  i\  657,  661, 
which  case  was  affirmed  on  appeal  in  McBride  v.  Farmers*  Bank,. 
26  N.  Y.  460.  See,  also,  Reeves  et  al,  v.  State  Bauk,  8  Ohio  St. 
465  ;  Jones  v.  MiUiken  £  Son,  41  Penn.  St.  262  ;  Dickerson  v.  Was- 
son,  54  Barb.  230  ;  also,  in  47  N.  Y.  439.  There  are  some  cases 
going  still  further  in  favor  of  the  original  remitting  bank,  and 
allowing  parol  evidence  to  show  the  fact  Lawrence  v.  Stonington 
Bank,  6  Conn.  521,  and  cases  there  cited  ;  Bank  of  Washington  v. 
Tripleii  £  Neale,  1  Pet.  25  ;  Commercial  Bank  of  Clyde  v.  Marine 
Bank,  3  Keyes,  337 ;  also,  in  1  Abb.  Ct.  App.  Dec.  405. 

A  general  indorsement  of  bills  is  prima  facie  evidence  of  property 
in  the  indorsee,  and  even  where  it  is  subject  to  any  equity  or  trust 
between  former  parties,  may  change  the  legal  property  as  to  bona 
fide  holders  for  value.  Collifis  v.  Martin^  1  B.  &  P.  648.  But  even 
where  there  is  a  general  indorsement  of  paper  sent  only  for  collec- 
tion, it  will  still  remain  the  property  of  the  sender  as  to  all  persons 
having  notice. 

The  counsel  for  the  plaintiffs  say  that  the  present  case  would 
come  under  the  head  of  what  is  in  some  places  denominated  a 
*' short  entry."  It  would  seem  that  in  London  *it  was  a  custom 
(Oileset  al.  v.  Perkins  et  als.^  9  East,  12,  and  counsel  arguendo  in 
Ex  parte  Thompson,  1  Mont.  &  Mac.  102, 110)  for  bankers  to  receive 
bills  for  collection  and  to  enter  them  immediatelv  in  their  custom- 
ere*  accounts,  but  never  to  carry  out  the  proceeds  in  the  column  to 
their  credit  until  actually  collected  ;  and  this  was  called  a  *'  short 
entry,"  or  "entering  short."  And  such  bills  always  continued  the 
property  of  the  customer,  unless  the  contrary  was  to  be  inferred 
from  some  course  of  dealing.     Whereas  country  bankers  in  Eng- 
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land  generally  credited  to  tbeir  customers  at  ouce  all  bills  consid- 
ered good,  and  generally  allowed  drafts  upon  the  proceeds.  And 
even  in  the  latter  cases  Lord  Ellekborouoh  held  such  bills  did  not 
pass  to  the  assignees  in  bankruptcy,  if  there  was  a  balance  in  favor 
of  the  customer  over  and  above  the  bills.  Oiles  et  aL  v.  Perkins 
elals.,d  East,  12  ;  Ex  parte  Harford,  2  Bose,  163.  But  Lord  Eldon 
held  that  where  they  were  with  the  knowledge  of  the  customer 
entered  as  cash,  and  the  customer  was  entitled  to  draw  against 
them,  he  could  not  claim  the  specific  bills.  Ez parte  Sargeani,  1 
Rose,  153  ;  Ez  parte  Thompson,  1  Mont.  &  Mac.  102  (A.  D.  1828) 
But  even  where  the  custom  was  to  enter  short  and  it  was  not  doue, 
this  would  not  change  the  property,  unless  some  act  of  the  customer 
concurred.  Ex  parte  Sargeant,  1  Rose,  153  ;  Ex  parte  Pease,  id. 
232 ;  and  the  Vice-Chancellor's  opinion  in  Ez  parte  Thcnipson,  1 
Mont.  &  Mac.  102,  112. 

But  besides  the  ground  that  this  was  equivalent  to  a  short  entry, 
and  that  the  cases  decided  upon  that  point  apply  to  it,  it  is  con- 
tended that  in  this  case  the  effect  of  the  restriction  in  the  indorse- 
ment was  to  give  to  all  subsequent  holders  express  notice  of  the  trust, 
and  we  think  this  view  of  the  plaintiff's  counsel  is  correct. 

The  indorsee  is  rather  an  agent  of  the  indorser  with  power  of 
substitution,  and  the  bill  is  still  in  the  possession  of  the  indorser 
by  his  agent.  Ex  parte  Sargea?it,  1  Rose,  153.  The  very  mode  of 
indorsement  in  this  case  shows  that  it  is  not  a  case  of  ordiDttiy 
indorsttoent,  and  that  no  consideration  has  been  paid  for  it  Edi^ 
d  Laird  v.  E.  India  Co.,  1  W.  Bl.  295  ;  also  in  2  Burr.  1216.  The 
bill  must  be  taken  by  the  holder  subject  to  the  trust ;  and  says 
Judge  Story  (On  Agency,  §  211),  if  he  voluntarily  consents  to  or 
aids  in  any  other  appropriation  he  is  responsible  ;  and,  says  Jadge 
Byles  (On  Bills,  *157),  he  holds  the  bill  or  money  as  trustee  for 
the  restraining  party,  and  is  liable  to  the  party  making  the  restric- 
tion. The  words  are  notice  that  the  restricted  indorsee  has  no 
property  in  the  bill ;  that  he  is  a  mere  trustee,  and  that  he  can 
appoint  no  sub-agent  except  for  the  purpose  of  holding  the  bill  or 
money  on  the  same  trust,  and  if  the  holder  pays  it  to  the  interme- 
diate agent,  he  becomes  responsible  for  its  misapplication. 

In  the  case  of  Sigourney  v.  Lloyd  et  als.,  8  B.  &  C.  622;  also  in 
3  M.  &  R  58,  and  in  Dan.  &  LI.  132;  2  Chitty  Jun.  on  Bills,  U12, 
1439,  it  was  contended  that  an  indoraeinent,  "  Pay  to  B  for  my 


MARCH  TEEM,  1875.  483 

Blaine  v.  Bourne. 


use,"  was  a  mere  direction  to  B  as  to  the  application  of  the  money; 
but  Lord  Tentekden  said  that  ii  it  meant  no  more  the  words  were 
useless,  as  he  would  be  so  liable  without  those  words. 

In  that  case  th^  payee  indorsed  generally  to  A.  A,  the  plaintiff, 
indorsed,  "  Pay  B  or  order  for  my  use; "  the  defendants  discounted 
it  and  applied  it  to  the  credit  of  B.  B  failed,  and  it  was  held  that 
the  indorsement  was  sufficient  notice  to  prevent  its  tran&fer  for  the 
benefit  of  any  other  person;  that  all  subsequent  indorsees  were 
trustees  for  the  plaintiff ;  and  that  whoever  advanced  any  money 
on  it  did  it  at  his  peril.  And  on  appeal  this  judgment  was  con- 
firmed by  the  Exchequer  Chamber,  the  court  holding  that  the 
money  to  whomsoever  paid  was  in  trust  for  the  indorser.  Lloyd 
4  at.  V.  Siffourney,  5  Bing.  525;  also  in  3  M.  &  P.  229,  and  3  You. 
&  Jer.  220,  and  Dan.  &  LI.  213. 

This  custom  of  restricted  indorsing  is  not  of  late  origin,  but  is 
spoken  of  as  usual  in  Snee  et  al.  v.  Prescntt  et  als.,  1  Atk.  245,  249, 
A  D.  1743,  the  object  being,  as  there  stated,  to  prevent  the 
indorsement  being  filled  up  in  such  a  manner  as  to  pass  the  inter- 
est in  the  bill. 

If  the  defendants  in  the  present  suit  had  paid  the  cash  to  Jay 
Cooke  before  hearing  of  the  failure  it  would  have  presented  a  dif- 
ferent question.  But  they  had  no  right  to  apply  the  money  of  the 
plaintiffs  to  the  payment  of  a  debt  due  to  them  (the  defendants) 
from  Jay  Cooke.  This  is  not  such  a  payment  as  can  protect  them 
against  a  suit  by  the  plaintiffs,  the  real  owners.  Truettel  v. 
Barandon,  2  Chitty  Jun.  on  Bills,  1002  ;  also  in  8  Taunt.  100,  and 
1  Moore,  543;  Thompson  v.  Giles,  2  Chitty  Jun.  on  Bills,  1190; 
also  in  2  B.  &  C.  422,  and  3  D.  &  R.  733;  Lloyd's  note  to  Paley, 
quoted  in  full  in  Story  on  Agency,  §  228,  n  ;  1  BelFs  Comm.  *270, 
which  work  is  praised  by  Mr.  Warren  as  being  a  ''mine  of  com- 
mercial law." 

Bro^one  &  Van  Slyck,  for  plaintiffs. 

James  M.  Ripley,  for  defendants. 

Judgmenifor  plaintiffs* 
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(UR.  I.14D 

Municipal  eorporaiion —  Liability  of,  far  acts  of  agenU, 

A  statute  of  the  State,  enabliDg  a  city  to  introdace  pure  water,  empowered  the 
city  to  elect  water  oommissioners  for  a  fixed  term,  and  for  such  Babseqaeot 
terms  as  the  city  might  determine,  to  prescribe  the  duties  and  compenaatioD 
of  the  commissionera,  and  to  regulate  the  mode  and  causes  of  their  removii 
from  office.  The  city  owned  ihe  water-works,  received  rents  for  water,  and 
controlled  the  use  and  distribution  of  the  water.  In  an  action  against  the 
city  for  damages  resulting  from  an  unsafe  highway,  the  damage  being 
caused  by  a  stream  of  water  thrown  from  a  city  hydrant  across  the  highway 
by  the  employees  of  the  wa^r  commissioners,  hdd,  that  the  water  oom- 
missioners and  their  employees  were  the  servants  of  the  city,  and  that  the 
city  was  responsible  for  their  acts. 
A  city  or  town  charged  with  a  public  duty  in  consideration  of  valuable  prir- 
ileges  is  liable  to  an  individual  who  suffers  special  injury  from  a  neglect  of 
the  duty ;  and  a  city  or  town  which  derives  au  emolument  froui  the  exercise 
of  powers  conferred  upon  it  is  liable  for  the  negligent  or  unskillful  exer- 
cise of  these  powers  by  its  agents,  or  for  tlie  neglect  of  a  duty  which  is 
imposed  by  or  results  from  the  exercise  of  them.* 
.  In  such  cases  the  officers  engaged  in  the  execution  of  the  powers  are  to  be 
regarded  as  the  agents  of  such  city  or  town. 

A  CTION  lor  damages  against  the  treasurer  of  the  city  of  ProTi- 
xtL     denee.     The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Brotvne  and  Dexter  B.  Potier,  for  plaintiff.  1.  The 
city  of  Providence  is  a  corporation,  deriving  all  its  powers  as 
such  from  an  act  of  the  General  Assembly.  Act  of  October, 
A.  D.  1831,  and  acts  in  amendment  thereof. 

2.  The  water  commissioners  of  said  city,  appointed  in  accord- 
ance with  an  act  of  the  legislature  passed  at  the  January  session. 
1866,  and  an  ordinance  of  said  city  passed  September  20,  1869,  ai-e 
(together  with   their  agents,  clerks  and  servants)  the  agents  ami 

See  Hillv.  City  of  Bonton,  afUe,  p.  332;  Maxmilian  v.  Mai/or,20  Am.  Rep. 
468;  Mead  v.  New  Ha/oen,  17  id.  U;  EllioU  v.  PhiladOpMa,  15  id.  490;  Ogg^- 
Latising,  U  id.  499  HeUer  v.  Ledalia,  id.  4a;  Qrant  y.  ErU,  8  id.  :f73:  JeweA 
T.  Neto  Haven,  9  id.  88SS. 
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servaDts  of  said  city,  for  whose  acts  of  negligence,  acting  within 
the  scope  of  their  authority  in  rendering  the  highway  unsafe  in 
this  case,  the  city  is  liable.  Chapter  640  of  the  Public  Laws; 
City  Ordinance,  passed  September  20,  1869 ;  Henly  v.  The  Mayor 
of  Jjyine,  5  Bing.  91;  Mersey  Docks  v.  Oibbs^  11  H.  L.  686 ;  Scott 
V.  Mayor  of  Manchester y  2  H.  &  N.  204,  205;  Stackhouse  v.  City  of 
Lafayette,  26  Ind.  17;  Rochester  White  Lead  Co.  v.  The  City  of 
Rochester y  3  N.  Y.  463  ;  Lhyd  v.  The  Mayor,  etc.,  of  the  City 
of  New  York,  5  id.  369;  Furze  v.  The  Mayor,  etc.,  of  the  City  of 
Neto  York,  3  Hill  (N.  Y.),  612;  Pittsburg  v,  Grier,  22  Penn.  St. 
54;  Child  v.  Boston,  4  Allen,  41 ;  Tliayer  \,  Boston,  19  Pick.  511; 
Oliver  v.  Worcester,  102  Mass.  489  ;  s.  c,  3  Am.  Rep.  485 ;  Bailey 
T.  ITie  Mayor,  etc.,  of  Neto  York,  3  Hill  (N.  Y.),  531,  and  casea 
cited;  Gooley  on  Constitutional  Limitations,  *249. 

Charles  H.  Parkhurst,  for  defendant.  The  question  involved  in 
this  case  is  this:  Were  the  water  commissioners,  in  the  discharge 
of  the  duties  imposed  upon  them  —  Pub.  Laws,  ch.  640,  March 
8, 1866,  and  the  Ordinance  of  the  City  of  Providence,  approved 
September  20,  1869  —  public  officers  charged  with  the  perform- 
ance of  certain  public  duties,  or  were  they  the  agents  of  the  city  of 
Providence,  so  that  the  city  is  responsible  for  an  injury  arising 
from  the  manner  in  which  they  have  performed  their  duties? 

The  claim  of  the  defendant  is  that  they  were  public  officers,  and 
in  no  sense  the  agents  of  the  city  for  whose  acts  tlie  city  is  responsi- 
ble. Hafford  v.  Neto  Bedford,  10  Gray,  29?;  Walcott  v.  Swamp- 
scott,  1  Allen,  101;  Buttricky,  LowelL  id.  172;  Barney  v.  Lowell, 
98  Mass.  570;  Fisher  v.  Boston,  104  id.  87;  s.  c,  6  Am.  Rep.  196; 
Wlieeler  v.  Cincinnati,  19  Ohio  St.  19  ;  s.  c,  2  Am.  Rep.  368; 
Weightman  v.  Washiiigtoyi,  1  Black,  39-49;  Public  Laws  of  Rhode 
Island,  ch.  640,  March  8,  1866;  ch.  1003,  May  31,  1872;  ch.  334, 
May  30,  1873;  City  Ordinance,  approved  September  20,  1809. 

DuRFEE,  C.  J.  This  was  an  action  to  recover  damages  of  the 
city  of  Providence  for  injuries  resulting  from  the  nnsafencss 
of  one  of  the  streets  of  the  city.  The  street  was  rendered  unsafe 
by  a  stream  of  water  thrown  across  it  from  a  hydrant  of  the 
city  water-works.  The  plaintiff's  horse,  being  driven  in  the 
street,  took  fright  at  the  water,  ran  away,  and  received  injuries 
from    which    it  died.       On    the  trial  to  the  jury  the  plaintiff 
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( laimed  that  the  water  commissioners  or  their  employees  were  at 
Vault  He  also  claimed  that  they  were  agents  and  servants  of  the 
eity,  and  that  consequently  the  city  would  be  liable  without  furtber 
notice  if  the  street  was  rendered  unsafe  by  their  acts.  He  asked 
the  court  so  to  instruct  the  jury.  The  court  instnicted  the  jury 
that  the  city  would  be  liable  if  the  street  was  rendered  unsafe 
by  its  agents  or  servants,  but  refused  to  instruct  them  that  the 
water  commissioners  were  the  agents  and  servants  of  the  city.  On 
the  contrary,  the  court  instructed  the  jury  that  the  water  commis- 
'Sioners  were  public  officers,  elected  and  paid  by  the  city,  but  deriv- 
ing their  authority  from  an  act  of  the  legislature,  and  after  their 
•election  not  under  thft  city's  control.  The  jury  returned  a  verdict 
for  the  city.  The  plaintiff  claims  the  instruction  was  erroneous, 
and  asks  for  a  new  trial  on  that  accoant. 

It  is  well  settled  that  a  city  or  town  is  not  liable  for  the  negli- 
gences and  tortious  acts  of  a  public  officer,  merely  because  sucli 
city  or  town  has  appointed  him  to  office.  Thus,  it  luis  been  held 
that  a  policeman  is  a  public  officer,  and  that  the  city  appointing 
liim  is  not  liable  for  an  assault  and  battery  conimittcd  by  liim  in 
an  attempt  to  enforce  an  ordinance  of  the  city.  Buttrick  v.  Cii^ 
of  Lotvell,  1  Allen,  172.  So  it  has  been  held  that  a  surveyor  of 
highways  is  a  public  officer,  and  that  the  town  appointing  him  is 
not  liable  for  injuries  resulting  from  the  carelessness  of  a  laboref 
in  his  employ.  Walcott  v.  Stoampacott,  1  Allen,  101;  Barney y» 
Lmaell,  98  Mass.  570.  And  so,  also,  it  has  been  held  that  the 
members  of  a  fire  department  are  public  officers,  and  that  the  city 
appointing  and  paying  them  is  not  responsible  for  their  negligences. 
Hafford  v.  New  Bedford,  16  Gray,  297.  And  in  such  a  case,  it  is 
held  that  the  city  is  not  liable,  even  though  the  department  wm 
established  and  is  regulated  under  a  sj^ecial  statute  which  by  its  terms 
was  not  to  go  into  effect  until  accepted  by  the  city  council.  **  How- 
ever appointed  or  elected,'*  say  the  court,  **  such  persons  are  public 
officers,  who  perform  duties  imposed  by  law  for  the  benefit  of  all 
the  citizens,  the  performance  of  which  the  city  has  no  control 
over  and  derives  no  benefit  from  in  its  corporate  ca]iacity."  So 
where  power  is  given  to  a  city  to  organize  a  fiix?  department,  the 
city  is  not  rosi^onsible  to  an  individual  whose  property  has  been 
lost  bv  firo  in  consequence  of  an  inefficient  exercise  of  the  power. 
The  power  is  held  to  be  in  tnc  nature  of  a  delegated  yt/a**  sover- 
eignty which  excludes  responsibility  to  individuals  for  neglect  or 
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nonfeasance.      Wheeler  v.  Oificimmtiy  19  Ohio  St.  19;  s.  c,  2  Aol 
Bep.  368. 

These  cases  are  cases  in  which  a  city  or  town  was  sought  to  be 
charged  for  the  negligence  or  misfeasance  of  officers  recognized  by 
the  court  as  acting  for  the  public,  or  for  neglecting  to  perforin  a 
duty  imposed  upon  it  for  the  benefit  of  the  public,  and  for  per- 
forming which  it  got  no  privilege  or  emolument  in  its  corporate 
capacity.  The  plaintiff  claims  that  the  case  at  bar  is  distingaish- 
able  from  those  cases,  and  has  referred  to  cases  which  he  contends 
show  that  the  city  of  Providence  is  liable  to  indemnify  him.  We 
will  briefly  reyiew  the  cases  referred  to  by  him. 

In  Henly  v.  The  Mayor  of  Lyme,  5  Bing.  91,  and  also  on  appeal 
to  the  House  of  Lords,  2  G.  &  F.  331,  it  was  held  that  a  borough 
which,  in  consideration  of  a  royal  grant,  was  charged  with  the  duty 
of  repairing  certain  sea-walls,  was  liable  to  an  indiyidual  who  suf- 
fered special  injuries  in  consequence  of  its  neglect  of  the  duty.  In 
Mersey  Docks  v.  Oibbs,  11  H.  L.  686,  it  was  the  duty  of  the  board 
to  keep  certain  docks  in  fit  condition,  in  consideration  of  which 
they  were  authorized  to  collect  tolls  and  dock  rates.  The  board, 
however,  had  no  private  interest  in  the  rates  and  tolls,  being  bound 
to  expend  them  on  the  docks,  or  in  the  payment  of  a  debt  incurred 
in  building  them.  The  board  was  held  to  be  liable  to  indemnify 
the  owner  of  a  vessel  whifch  was  injured  in  consequcnde  of  a  neg- 
lect to  keep  the  docks  fit  for  navigation.  In  Scott  v.  Mayor  of 
Manchester,  2  H.  &  N.  204,  a  municipal  corporation  was  authorized 
to  construct  gas-works  and  make  and  sell  gas  and  coke;  the  surplus 
profits  to  go  in  reduction  of  water  rates,  and  for  other  municipal 
purposes.  The  plaintiff  was  injured  by  a  careless  workman  em- 
ployed in  laying  gas  pipes.  It  was  held  that  the  town,  being 
entitled  to  a  profit  from  the  works,  was  liable  to  indemnify  the 
injui-ed  jKjrson. 

A  city  or  town,  it  is  held,  is  not  liable  to  an  individual  for  the 
non-exercise  of  a  jwwer  which  is  legislative  or  judicial  in  its  char- 
acter, as,  for  instance,  a  power  to  direct  the  construction  of  drains 
or  sewers;  but,  a  sewer  having  been  constructed,  the  duty  to  keep 
it  free  from  obstructions  is  ministerial,  and  if  it  be  neglected  or 
carelessly  or  unskillf ully  performed,  an  action  lies  in  favor  of  an 
individual  whoso  property  is  overflowed  solely  in  consequence 
thereof.  Mayor,  etc,  of  New  York  v.  Furze,  3  Hill  (N.  Y.),  012; 
Rochester  White  Lead  Company  v.  Tlie  City  of  Rochester,  3  N.  Y. 
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463;  CJiild  v.  City  of  Boston^  4  Allen,  41.  And  where  a  workman, 
employed  to  cleanse  a  sewer  nnder  the  direction  of  an  officer  whose 
duty  it  was  to  keep  it  cleansed,  left  a  hole  dng  in  a  street  for  the 
purpose,  at  night,  without  a  light  to  show  its  presence,  the  city  was 
held  to  be  liable  to  the  owner  of  a  horse  which  fell  into  the  hole 
and  afterward  died  of  the  injuries  receiyed.  Lloyd  v.  The  Mayor y 
etc.,  of  New  York,  5  N.  Y.  369. 

In  Pittsburg  City  t.  Orier,  22*Penn.  St.  54,  a  city  was  held  liable 
to  an  indiyidual  for  an  injury  resulting  from  a  defect  in  a  whai'f, 
of  which  the  city  had  the  exclusive  control,  and  for  the  use  of 
which  it  receiyed  wharfage.  In  Oliver  v.  City  of  Worcester^  102 
Mass.  489;  s.  o.,  3  Am.  Rep.  485,  it  appeared  that  the  city  of  Wor- 
cester was  the  owner  of  a  building  used  in  part  for  municipal  pur- 
poses, and  rented  in  part  for  the  emolument  of  the  city.  The  city 
was  held  to  be  liable  to  an  individual  for  an  injury  resulting  from 
a  hole  dug  by  a  workman  employed  in  repairing  the  building,  and 
carelessly  left  unguarded.  The  court,  in  delivering  its  opinion, 
used  the  following  language:  ^'  Where  a  special  charter,  accepted 
by  a  city  or  town,  or  granted  at  its  request,  requires  it  to  construct 
public  works,  and  enables  it  to  assess  the  benefit  thereof  upon 
those  immediately  benefited  thereby,  or  to  derive  benefit  in  its  own 
corporate  capacity  froni  the  use  thereof,  by  way  of  tolls  or  other- 
wise, the  city  or  town  is  liable,  as  any  other  corporation  would  be, 
for  any  injury  done  to  any  person  in  the  negligent  exercise  of  the 
powers  so  conferred.''  See,  also,  Thayer  v.  City  of  Boston^  19 
Pick.  511,  and  Weightman  v.  Corporation  of  Washitigton,  1  BL  39. 

The  case  of  Bailey  v.  The  Mayor,  etc,  of  Neto  York,  3  Hill 
(N.  Y.),  531,  is  a  still  stronger  case.  In  that  case  the  injury  com- 
plained of  resulted  from  the  negligent  and  unskillful  construction 
of  a  dam  on  the  Croton  river.  The  dam  was  a  part  of  the  work 
undertaken  in  pursuance  of  an  act  for  supplying  the  city  with  pure 
water,  and  was  built  by  persons  employed  for  the  purpose  under  a 
contract  with  water  commissioners  appointed  not  by  the  city  but 
by  the  State.  It  was  held  that  the  powers  confen'ed  upon  the  city 
by  the  act  were  a  private  franchise,  granted  as  well  for  the  emolu- 
ment and  advantage  of  the  city  as  for  the  public  good,  and  that 
the  city,  by  voluntarily  accepting  the  powers,  adopted  the  com- 
missioners appointed  by  the  State  as  its  own  agents  for  carrying 
on  the  work.  The  city  was  accordingly  held  to  be  liable  for  the 
injury  complained  of. 


JUNE  TEBM,  1875.  439 

Aldricli  ▼.  Tripp. 

*-- 

These  cases  show  that  a  city  or  towu  which  is  charged  with  a  public 
•duty  in  consideration  of  Taluable  privileges  is  liable  to  indemnify  an 
indiridaal  who  suffers  any  special  injury  from  a  neglect  of  thei 
•anty;  and  that  a  city  or  town  which  deriyes  an  emolument  from  the 
exercise  of  powers  conferred  upon  it  is  liable  in  like  manner  for 
the  negligent  or  unskillful  exercise  of  the  powers  by  its  agents,  or  for 
the  neglect  of  a  duty  which  is  consequent  upon  having  exercised 
them:  and  that  in  such  cases  the  officers  engaged  in  the  execution 
of  the  powers  are  to  be  regarded  as  the  agents  of  such  city  or  town. 

The  case  at  bar  is  within  this  class  of  cases.  The  water  commis- 
sioners were  elected  under  an  act  conferring  upon  the  city  of 
Providence  certain  powers  to  enable  it  to  bring  into  the  city  a 
supply  of  pure  water.  Under  the  act  they  were  to  be  elected  by 
the  city  council  for  three  years  at  first,  and  for  such  terms  after- 
ward as  the  city  council  might  prescribe.  They  were  not  put 
entirely  beyond  the  control  of  the  city.  The  city  council  were 
authorized  by  ordinance  to  define  what  portion  of  the  powers  con- 
ferred on  the  city  they  should  exercise,  and  to  prescribe  what 
duties  they  should  perform;  what  compensation  they  should  receive, 
in  what  manner  and  for  what  causes  they  might  be  removed  from 
office.  Moreover,  the  construction  of  the  water- works  was  not  to 
be  ft  gratuitous  service.  The  water-works  are  the  property  of  the 
city,  which  is  entitled  to  the  rents  and  profits  derivable  from  them. 
The  city  has  complete  power  to  regulate  the  distribution  of  water, 
and  to  determine  for  what  public  purposes  it  may  be  employed. 
The  services  rendered  by  the  commissioners  is  rather  a  service  to 
the  city  than  to  the  State  or  public  at  large.  We  do  not  think  it 
material  that  the  public  has  the  use  of  the  water-works  for  the 
extinguishment  of  fires.  The  injury  complained  of  did  not  result 
from  any  use  of  them  by  the  fire  department.  It  is  claimed  to  have 
resulted  from  the  careless  management  of  a  hydrant  by  employees 
of  the  water  commissioners.  We  presume  those  employees  were 
acting  in  the  general  course  of  their  employment.  They  are,  tliere- 
fore,  to  be  regarded  as  acting  for  the  city  and  as  its  servants,  if  the 
water  commissioners  are  to  be  regarded  as  the  agents  or  servants  of 
the  city.  We  think,  in  view  of  the  cases  referred  to,  and  especially 
11  view  of  the  case  of  Bailey  v.  The  Mayor,  etc.,  of  New  York,  ante, 
3  Hill  (N.  Y.),  531,  they  are  to  be  so  regarded.  And  see  Brooks  v. 
The  Inhabitants  of  SoT7ierviUe,  106  Mass.  271.     We  therefore  grant 

ihe  plaintiff  a  new  trial. 

Neio  trial  granted. 
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O'RoRKE  V.  Smith. 

(11  R.  1.259.) 

Saument  —  Right  of  way  —  Grant  of,  when  implied, 

H.  C,  owning  a  tract  of  land  bounded  N.  by  W.  street,  conveyed  to  D.  the  west 
portion  whereon  was  a  well,  reserving  a  right  to  use  the  well  by  the  word;*, 
''excepting  a  privilege  to  the  well  of  water  on  said  lot,  which  I  reserve  for 
the  use  of  my  said  homestead  estate,"  this  homestead  estate  being  tbe 
remainder  of  the  tract  M.  C.  devised  to  J.  in  fee  simple  the  land  between 
the  house  and  the  lot  conveyed  to  D.,  togetlier  witli  a  tenement  in  theliouKe. 
and  to  S.  the  rest  of  the  homestead  estate.  For  a  long  period,  but  not  for 
the  time  required  to  gain  an  easement  by  prescription,  all  the  occupants  of 
the  homestead  estate  Jiad  crossed  the  land  between  the  homestead  and  D.'s 
lot  on  their  way  to  the  well.  In  trespass  qunre  claiisnm  brought  by  tin* 
grantees  of  J.  against  8.,  ?ield,  that  the  way  across  J/s  lot  could  not  b(» 
claimed  as  a  way  of  strict  necessity,  field,  farther,  that  tlie  way  ooald  doi 
be  implied  from  the  circumstances  of  the  case  as  one  reasonably  neceflsarf. 

Qfterpj  whether  the  grant  of  a  way  exxBting  de  facto  can  be  implied  except  in 
cases  of  strict  necessity. 

Semble,  that  the  claimant  of  such  grant  must  be  required  to  show  that  with- 
out the  way  he  will  be  subjected  to  an  expense  excessive  and  dis*proportiouetl 
to  the  value  of  his  estate,  or  that  his  estate  clearly  depends  for  its  appropri- 
ate enjoyment  on  the  way,  or  that  some  conclusive  indication  of  his  grantors 
intention  exista  in  the  circumstances  of  his  estate.    {See  note,p,  446.) 

ACTION  of  trespass  quare  clausum  f regit,  to  wliich  the  defend- 
ant pleaded  in  justification  a  right  of  way.  The  action  wjts 
tried  in  the  Court  of  Common  Pleas  to  the  court,  and  judgment 
rendered  for  tlie  defendant.  It  comes  before  this  court  bv  bill 
of  exceptions,  the  exceptions  being  accompanied  by  a  statement 
of  facts  proved  on  the  trial.  The  statement  is  in  substance  as  fol- 
lows : 

The  plaintiff  and  the  defendant  are  owners  of  adjoining  lou 
fronting  on  Weeden  street,  in  the  former  town  of  Nortli  Pn^vi- 
dence,  now  Paw  tucket.  The  two  lots  were  formerly  part  of  a  larger 
estate  belonging  to  Michael  Coyle.  On  the  11  th  May,  1866,  Coyle 
sold  the  part  not  covered  by  the  two  lots  to  P.  0.  Delany.    On  the 
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part  80  sold   there  was  a  well.     In  tlie  deed   to  Delany,  Coyle 
reserved  a  right  to  use  the  well  in  the  following  words,  viz. :  "Ex- 
cepting a  privilege  to  the  well  of  water  on  said  lot,  which  I  reserve 
for  the  nse  of  my  said  homestead  estate.''    The  two  lots  now  owned 
by  the  plaintiff  and  the  defendant  were  embraced  in  what  Wiis 
then   the  ''said  homestead  estate."    Michael  Coyle  lived   there 
after  the  sale  till  his  death.     He  died  after  May  16, 1866,  leaving  a 
will  bearing  date  of  that  day,  which  was  approved  November  5, 
1866.    In  the  will  he  devised  the  homestead  estate  to  his  wife  for 
life,  and,  after  her  decease,  to  his  son,  John  Coyle,  and  his  daugh- 
ter, Mary  Smith,  the  defendant,  in  fee  simple;  devising  to  John 
the  tenement  occupied  by  himself,  with  the  lot  of  land  westerly 
from  the  house,  being  the  lot  now  owned  by  the  plaintiff ;  and  to 
Marv  Smith  the  basement  and  attic  tenements,  with  the  share  of 
land  belonging  to  the  same  on  the  easterly  side  thereof,  being  the 
lot  which  she  now  owns.     The  widow  of  Michael  Coyle  died  many 
years  ago.     The  part  of  the  homestead  estate  devised  to  John  Coyle 
came  to  the  plaintiff  by  mesne  conveyances  previous  to  June  17 y 
1872.    The  part  devised  to  Mary  Smith  was  in  her  possession  June 
17,  1872.     The  lot  now  owned  by  the  plaintiff  is  nearest  the  land 
sold  to  Delany.    A  path  leading  from  the  defendant's  lot  to  the 
well  crosses  the  plaintiff's  lot.    The  tenants  and  occupiers  of  all 
portions   of  the  homestead  house  Jiad,  for  some  years  (but  not 
twenty  years),  both  before  and  after  the  death  of  Michael  Coyle, 
used  the  well,  and  the  path  to  go  to  and  from  the  well,  when  they 
saw  fit.     The  plaintiff  built  a  fence  across  the  path  on  the  line 
between  his  lot  and  the  defendant's,  and  on  the  line  between  his^ 
lot  and  the  Delany  lot.     On  the  17th  June,  1872,  the  defendant 
remoYed  the  lengths  of  fence  stretching  across  the  path,  as  being 
obstractions  to  her  right  of  way  along  the  path  to  and  from  the 
well,  this  removal  being  the  trespass  complained  of. 

The  statement  shows,  in  addition  to  the  facts  above  stated,  that 
both  parties  could  go  to  the  well  in  another  way,  by  first  passing 
directly  from  their  own  lots  into  Weeden  street,  then  down  Weoden 
street  to  the  Delany  lot,  a-nd  across  the  Delany  lot ;  but  this  way 
was  not  the  accustomed  way,  was  more  burdensome  to  the  Delanv 
lot,  and  it  was  not  known  that  the  owners  of  the  Delany  lot  would 
consent  to  its  use. 
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The  diagram  represents  the  premises  in  question. 

Wbedkn  Street. 


Deiany^s  Lot. 


Defendant's  Lot 

N 


B 


The  dotted  line  is  the  route  taken  by  the  defendant  to  the  well. 
Browne  £  Van  Slyck,  for  plaintiff. 
Pardon  E.  TilUngha^tf  for  defendant. 

DuRFBE,  C.  J.  The  plaintiff  contends  that  Michael  Ooyle,  being 
the  absolute  owner  of  the  estate,  had  the  right  to  dispose  of  the 
lot  which  he  now  owns  unincumbered  by  the  way  ;  that  Michael 
did  so  dispose  of  it  when  he  devised  it  to  John  Coyle  in  fee  simple, 
and  that  under  John  Coyle  he  holds  it  unincumbered. 

The  defendant  contends  that  by  force  of  the  reservation  in  the 
deed  to  Delany,  the  privilege  of  the  well  became  appurtenant  to  the 
homestead  estate  and  to  every  part  of  it,  and  consequently  to  the 
part  which  she  now  owns  ;  and  that  inasmuch  as  she  cannot  use 
the  privilege  without  the  way,  she  is  entitled  to  the  way,  either  as 
a  way  of  strict  necessity,  or  as  a  way  which,  being  reasonably  nec- 
essary, may  be  implied  from  the  circumstances. 

First.  We  do  not  think  the  defendant  is  entitled  to  the  way  as  a 
way  of  strict  necessity.  Ordinarily,  such  a  way  is  implied  as  inci- 
dent to  an  express  grant  upon  the  presumption  that  when  a  man 
grants  a  thing  he  intends  likewise  to  grant  that  without  which  the 
thing  granted  cannot  be  enjoyed.  The  privilege  of  the  well  has 
not  been  exi)repsly  granted  or  devised.  If  it  passed  to  the  defend- 
ant it  passed  to  her  as  a|>i)urtenttnt  to  the  esbire  whioh  was  devised 
to  her,  and  that,  too,  without  any  mention,  even  in  the  most  gen- 
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eral  way,  of  appurtenances.  Now  it  will  not  be  denied  that  Michael 
Coyle  had  the  power  to  deyise  the  estate  without  the  privilege.  He 
might  have  done  so  in  express  terms.  Or,  again,  he  might  have 
expressly  devised  the  intervening  lot  unincumbered  by  the  way,  in 
which  case  the  privilege,  if  dependent  on  the  way,  would  be  extin- 
guished by  implication.  The  devise  of  the  intervening  lot  in  fee 
simple  was  prima  fctcie  equivalent  to  such  a  devise ;  for  prima 
facie  it  gave  the  devise  as  perfect  an  estate  as  the  devisor  himself 
had,  and  the  devisor  himself  had  an  estate  so  unincumbered. 

Second.  Is  the  plaintiff  entitled  to  the  way  as  a  way  which  being 
reasonably  necessary,  may  be  implied  from  the  circumstances  of 
the  estate  ? 

The  law  in  regard  to  the  creation  of  easements  by  implication, 
where  estates  which  have  been  united  in  a  single  ownership  are 
severed  by  deed,  will,  or  partition,  is  elaborately  discussed  in  the 
third  and  last  edition  of  Washburn  on  Easements  and  Servitudes, 
published  in  1873.  The  cases  there  collected  and  collated  are 
somewhat  discordant,  but  they  are  very  generally  to  the  effect  that, 
where  the  easement  or  quasi  easement  is  continuous^  apparent,  and 
reasonably  necessai*y  to  the  beneficial  enjoyment  of  the  estate  for 
which  it  is  claimed,  a  grant  thereof  will  be  implied.  The  rule 
applies  especially  in  favor  of  easements  of  air  and  light,  lateral  sup- 
port, partition  walls,  drains,  aqueducts,  conduits,  and  water-pipes 
or  spouts,  all  these  being  continuous  easements  technically  so  called, 
— that  is  to  say,  easements  which  are  enjoyed  without  any  active 
intervention  of  the  party  entitled  to  enjoy  them.  Ways  are  not 
in  this  sense  continuous  easements,  but  discontinuous  or  non- 
continuous,  being  enjoyed  only  as  they  are  traveled.  This  distinc- 
tion, however,  between  ways  and  the  other  easements  mentioned 
has  not  been  uniformly  regarded,  and  there  are  cases,  especially  in 
Pennsylvania,  in  which  it  has  been  held  that  ways  which  are  visibly 
and  permanently  established  on  one  part  of  an  estate,  for  the 
benefit  of  another,  will,  upon  a  severance  of  the  estate,  pass  as  im- 
plied or  constructive  easements  appurtenant  to  the  part  of  the 
estate  for  the  benefit  of  which  they  were  established.  Kieffer  v. 
ImlMffy  26  Penn.  St.  438;  McCarty  w.Kitchenman,  47  id.  239;  Phillips 
V.  Phillips^  4^8  id.  178;  Penn.  B.  R,  Co.  v.  Jones y  50  id.  417;  Can- 
non V.  Boyd^  73  id.  179;  Thompson  et  ah  v.  Mine7%  30  Iowa,  386 ; 
HuUemeier  v.  AOtq,  2  Bosw.  546;  affirmed,  18  N.  Y.  48.    But  in 
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New  Jersey  the  doctrine  was  held  to  be  inapplicable  to  ways.  Fei- 
ters  V.  Humphreys  et  ah.,  19  N.  J.  Eq.  471.  And  there  are  many 
English  cases  in  which  the  application  of  tlic  doctrine  to  ways  has 
been  denied.  Pheysey  et  ux.  v.  Vicary,  10  M.  &  W.  484;  WhaUe»f 
V.  Tompson  et  al,  1  Bos.  &  Pul.  371 ;  Worthingtmi  v.  Gtmsoj,  2 
El.  &  E.  618;  Doddy.  Burchell  1  H.  &  C.  113;  Poldenw  Bcu^iard^ 
4  B.  &  S.  258,  and  affirmed,  L.  R,  1  Q.  B.  loG;  TJimnpson  v.  Water- 
loio,  L.  R,  6  Eq.  36 ;  Langley  et  ah  v.  Hammond,  L.  R.,  3  Exch.  101; 
and  see  Pearsoi  v.  Spencer,  1  B.  &  S.  571,  and  affirmed.  3  id.  701  ; 
Daniel  v.  Afidenton,  31  L,  J.  (N.  S.)  610.  cited  in  Washbnrn  on 
Easements  (3d  ed.),  59. 

In  Dodd  V.  Burchell,  1  H.  &  C.  113,  the  owner  of  an  estate  liad 
conveyed  a  part  of  it  upon  which  there  was  a  way  which  he  claimed 
to  be  entitled  to  by  implied  reservation,  upon  the  ground  that 
there  had  been  a  continuous  user  of  it  for  a  number  of  years,  antl 
that  without  it  the  land  retained  could  not  be  reasonably  enjoyed. 
The  Court  of  Exchequer  decided  against  the  claim.  Chief  Burou 
Pollock  said:  "There  is  a  wide  difiPerenoe  between  that  which  i^* 
substantial,  as  a  conduit  or  water-course,  and  that  which  is  of  an 
incorporeal  nature,  as  a  right  of  way.  In  my  opinion  if  we  wen- 
to  adopt  the  principle  contended  for,  it  would  be  a  most  dangen>us 
innovation  of  modern  times.  The  law  seems  to  me  partieiihirly 
careful  and  anxious  to  avoid  important  rights  to  land  being  deter- 
mined by  parol  evidence  and  the  prejudices  of  a  jury." 

In  Worthington  v.  Oimson,  2  El.  &  E.  618,  Justice  Crojcptok 
uses  the  following  language:  "  It  is  said  that  this  way  passed  as 
being  an  apparent  and  continuous  easement  There  may  be  a 
class  of  easements  of  that  kind,  such  as  the  use  of  drains  or 
sewers,  as  part  of  the  necessary  enjoyment  of  the  severed  property. 
But  this  way  is  not  such  an  easement.  It  would  be  a  dangerous  inno- 
vation if  the  jury  were  allowed  to  be  asked  to  say  from  the  nature 
of  a  road  whether  the  parties  intended  the  right  of  using  it  to 
pass." 

In  Poldin  V.  Bastard,  4  B.  &  S.  258,  the  owner  of  two  adioining 
estates  devised  them  to  different  persons.  There  was  on  one  of 
them  a  well  and  pump  to  which  the  tenant  of  the  other  was,  when 
the  will  was  made,  and  for  some  time  before  had  been,  in  the  habit 
of  resorting  for  water,  with  the  knowledge  of  the  tesbitrix,  using 
a  foot-way  from  his  dwelling-house  into  the  yai-d  where  the  pump 
was.    He  had  no  supply  of  water  on  his  own  premises,  but  might 
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have  obtained  it  there  by  digging  a  well  fifteen  or  twenty  feet  deep. 
The  testatrix  devised  the  premises  "  as  now  in  the  occupation  "  of 
the  tenant  The  devisee  sold  to  the  defendant,  who  claimed  the 
right  to  use  the  pump.  The  claim  was  not  sustained.  Erle,  0.  J., 
said:  ''There  is  a  distinction  between  easements,  such  as  a  right 
of  way,  or  easements  used  from  time  to  time,  and  easements  of 
necessity  or  continuous  easements.  The  law  recognizes  this  distinc- 
tion, and  it  is  clear  that,  upon  a  severance  of  tenements,  easements 
used  as  of  necessity,  or  in  their  nature  continuous,  will  pass  by 
implication  of  law  without  any  words  of  grant;  but  with  regard  to 
easements  which  are  used  from  time  to  time  only,  they  do  not  pass 
unless  the  owner,  by  appropriate  language,  shows  an  intention  that 
they  should  pass*  The  right  to  go  to  a  well  and  take  water  is  not 
a  continuous  easement,  nor  is  it  an  easement  of  necessity." 

We  share  the  feeling  expressed  in  these  cases  in  regard  to  mak- 
ing rights  in  real  estate  dependent  upon  facts  and  circumstances 
which  may  be  differently  interpreted  by  different  minds.  If  the 
grant  of  way,  existing  previously  de  facto,  can  be  implied  from 
any  thing  short  of  necessity,  we  think  at  any  rate  that  the  party 
claiming  the  way  should  be  required  either  to  show,  as  in  PeHiU' 
gill  V.  Porter,  8  Allen,  1,  that,  without  the  use  of  the  way,  he  will 
be  subjected  to  what,  considering  the  value  of  the  granted  estate, 
will  be  an  excessive  expense;  or  to  show,  as  in  Thompson  et  ah  v. 
Miner  J  30  Iowa,  386,  that  there  is  a  manifest  and  designed  depend- 
ence of  the  granted  estate  upon  the  use  of  the  way  for  its  appro- 
priate enjoyment,  or  to  adduce  some  other  indication  equally  con- 
clusive; and  see  Worthinglony.  Gimson,  2  El.  &  E.  618;  Leonard  v. 
Leonard,  7  Allen,  277,  283. 

In  the  case  at  bar  the  legal  grounds  of  the  decision  made  in  the 
court  below  are  not  explicitly  stated,  but  only  the  decision  itself, 
and  the  facts  on  which  it  was  based.  The  question  for  us,  as  sub- 
mitted to  us  in  argument,  is  whether,  the  facts  being  as  stated,  the 
decision  was  right.  We  think  it  was  not.  It  does  not  appear  that 
the  defendant's  estate  is  dependent  on  the  Delany  well  for  its  water 
supply, nor  that  the  defendant  has  not  a  well  of  her  own,  or  could 
not  make  a  Veil  for  herself  at  moderate  cost.  And  in  regard  to 
the  way,  it  does  not  appear  to  have  been  established  in  the  life-time 
of  Michael  Coyle  so  definitely  as  to  show  a  design  on  his  part  to 
subject  the  part  of  the  estate  now  owned  by  the  plaintiff  to  a  quasi 
serritade  in  favor  of  the  other  part,  —  as,  for  instance,  he  might 
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have  done  by  inclosing  the  way  with  a  fence,  which  should  connect 
it  with  the  part  now  owned  by  the  defendant.  Indeed,  wedo  not 
see  that  the  case  at  bar  differs  materially  from  Polden  v.  Bctstard^ 
4  B.  &  S.  258,  above  cited:  for,  as  we  have  seen,  the  privilege  of 
the  well  not  having  been  expressly  devised,  we  cannot  infer  the 
way  from  the  privilege,  but  must  mther  presume  an  extinguish- 
ment of  the  privilege  unless  the  way  may  be  otherwise  implied.  If 
the  facts  are  not  such  that  the  way  may  be  otherwise  implied,  the 
prima  facie  right  of  the  plaintiff  to  have  his  estate  unincumbered  h^ 
the  way  must  prevail.  We  think  the  way  cannot  properly  be  implied 
from  the  facts  which  are  stated.  We,  therefore,  sustain  the  excep- 
tions and  grant  the  plaintiff  a  new  trial. 

Exceptions  sustained. 

Note  by  the  Reportbb.—  See  Parsotw  v.  Johntion^  aiito,  p.  148,  as  to  when 
a  iioii-coiitiiiuous  quasi  easement  wiU  pass.  As  to  the  devise  of  an  easemeut, 
see  Stanford  v.  Lyoti,  IS  Am.  Uep.  788.  As  to  the  statas  of  an  assignee  or 
grantee  of  a  servient  estate,  see  Norfleet  v.  Cromieell^  16  id.  787.  As  to  ease- 
ments in  the  severance  uf  two  tenements,  see  Butter tcorlhw  Crawford^  7  Id.3S2. 

Although  this  case  is  not  in  fuU  accord  with  the  doctrine  laid  down  bj  Mr. 
Gale  in  his  able  work  on  Easements  (p.  85,  4th  ed.),  and  perhaps  with  some  of 
the  earlier  cases,  as  Pyer  v.  Carter^  1  H.  ft  N.  916,  it  is  in  harmony  with  the  best 
considered  of  the  modern  cases. 

In  Carbrey  v.  WiUUy  7  AUeu,  864,  Mr.  Justice  Hoar  stated  the  rale  as  follows: 
**  Where,  as  in  the  case  at  bar,  the  grant  of  the  lower  estate  precedes  that  of 
the  other,  we  think  the  true  rule  of  construction  is  this :  **  That  no  easement 
can  be  taken  as  reserved  by  implication,  unless  it  is  de  facto  annexed  and  in  um 
at  the  time  of  the  g^ant,  and  is  necessary  to  the  enjoyment  of  the  estate  which 
the  grantor  retains.  And  this  necessity  cannot  be  deemed  to  exist  if  a  similar 
privilege  can  be  secured  by  reasonable  trouble  and  expense.'*  This  cas^ 
re-afBrmed  the  rule  held  by  Chief  Justiee  Shaw  in  Johu9on  ▼.  Jordan.  2 
Mete.  234. 

In  Suffield  v.  Brown.  33  L.  J.  (N.  S.)  Ch.  249;  a  c,  10  Jur.  (N.  8.)Ul,  one 
Knox  owned  a  dry  dock  and  a  strip  of  land  adjoining  it.  When  a  large  ve^isel 
was  in  the  dock,  her  bowsprit  extended  over  this  strip  of  land  thirteen  or 
fourteen  feet.  He  conveyed  the  land  without  reservation,  and  afterward  c«»ii- 
veyed  the  dock.  The  purchaser  of  the  latter  brought  action  to  restrain  ihe 
purchaser  of  the  former  from  building  on  the  land,  on  the  ground  that  the 
right  to  have  the  bowsprits  of  vessels  extend  over  the  land  was  essential  to 
the  dock,  and  was  a  privilege  to  which  he  was  entitled  as  owner  of  the  dock. 
The  Master  of  the  Rolls  granted  an  injunction  on  the  authority  of  HinchfiijP'*' 
V.  Earl  of  Kiimoul  6  Biiig.  N.  C.  1.  and  Pyer  v.  Carter,  aupra,  but  this  decis- 
i(»ii  was  reversed  on  appeal.  Lord  Westbury,  delivering  the  judgment  of  the 
court,  in  the  course  of  an  elaborate  opinion  said:  **The  easement  claimed  t>y 
the  plaintiff  is  not  continuous,  for  that  means  something,  the  use  of  which  i* 
constant  and  uninterrupted;  neither  is  it  an  *  apparent  *  easement ;  for  except 
when  a  ship  is  aotoally  in  the  dock,  with  her  bowsprit  projeotkig  beyond  iu 
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limita,  there  Is  no  sigu  of  its  existeuoe.  Neither  is  it  a  '  neoessaiy  easement,* 
for  that  means  something  without  which  (In  the  language  of  the  treatise  oited) 
the  enjoyment  of  the  dools  could  not  be  had  at  all.  But  this  is  irrelevant  to 
luf  deoislout  which  is  founded  on  the  plain  and  simple  rule  that  the  grantor, 
iir  any  person  claiming  under  him,  shall  not  derogate  from  the  absolute  sale 
and  grant  which  he  has  made." 

In  the  anbeequent  case  of  Crosnly  v.  Lightowfer,  It,  B.,  2  Cb.  478,  480,  Lord 
OHdJiaFORD,  after  quoting  from  Lord  WB8TBUfir*s  judgment,  says:  **i 
entirely  agree  with  thi'^  view.  It  appears  to  me  to  be  an  immaterial  circum- 
stance  that  the  easement  should  be  apparent  or  coutiunous,  for  non  constat 
that  the  grantor  does  not  intend  to  relinquish  it  unless  he  shows  the  contrary 
by  expressly  reserving  it." 

In  Plimpton  V.  Converse,  42  Vt.  712,  the  defendant,  owning  a  grist-mill  and 
the  lands  around  it,  had  been  accustomed  to  use  an  open  space  upon  the  west 
side  for  mill  purposes,  mainly  for  customers  to  pass  to  and  from  the  mill,  and 
finally  sold  the  mill  and  appurtenances,  but  no  land  west  of  the  mill,  it  was 
luld  that  the  grantee  took  no  right  of  way  over  said  open  space,  the  mill  being 
otherwise  accessible.  If  there  had  been  a  right  of  way  appurtenant  to  the 
niill  over  the  defendant's  said  land  prior  to  his  purchase  of  the  mill,  it  ceased  to 
exist  when  the  title  of  the  mill  and  the  laud  west  of  it  were  united  in  the 
defendant;  and  it  having  been  so  extinguished,  and  as  the  defendant  retained 
the  land  west  of  the  mill  when  he  sold  the  mill,  the  sale  would  not  revive  the 
easement. 

For  an  able  discussion  of  the  doctrine  of  easements  by  implied  grants,  see  4 
Am.  Law  Review,  40,  and  Washburn's  Blasements  (Sd  ed.),  37  et  seq. 


Bay  t.  Simmons,  Administrator. 

aiK.L866.) 
Oift  —  DepoHt  in  hank  —  lYust  —  Administrator, 

B.  deposited  in  a  savings  bank  certain  moneys  in  his  own  name  as  trustee  for 
R.  B.  gave  the  bank-book  to  R,  who  returned  it  to  B.,  in  whose  control  it 
remained.  B.  was  childless.  R.  was  his  step-daughter.  It  was  in  evidence 
that  B  was  a  man  of  few  words,  and  that  he  treated  R.  as  his  daughter.  In 
an  equity  suit  by  R.  against  the  administrator  of  B.  claiming  the  deposit  as 
trust  funds  held  by  B.  for  R.,  held,  that  the  trust  was  completely  consti- 
tuted. Held,  further,  that  the  trust  being  constituted,  the  fact  that  it  was 
voluntary  was  no  reason  for  refusing  relief.    {See  note^  p.  451.) 

To  constitute  a  trust  it  is  enough  if  the  owner  of  property  conveys  it  to  another 
in  trust,  or  if  the  owner  of  personalty  unequivocally  declares,  either  orally  or 
in  writing,  that  he  holds  it  in  prcesenti,  in  trust  for  another. 

A  Bill  in  equity  to  enforce  a  trust  brought  against  an  administrator  alleged 
that  the  respondent  as  administrator  withdrew  a  bank  deposit,  being  the 
trust  funds  in  question.    The  answer  alleged  the  respondent's  appointment 
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as  administrator  in  Massachusetts,  and  that  as  such  lie  withdrew  the  deposit 
and  held  the  same  as  part  of  his  decedent's  estate.  Held,  in  the  abaencv 
of  denial  hy  the  administrator  that  he  held  the  deposit  as  administrator  in 
Rhode  Island,  that  the  court  would  presume  he  held  it  as  administrator  in 
Rhode  Island,  and  would  order  him  to  account  directly  with  the  complain- 
ant, the  trust  having  been  proven. 


B 


ILL  in  equity  bo  establish  a  trast. 


DiJR^fiE,  C.  J.  The  iirincipal  question  in  this  case  is  whether 
tlie  plaintiff  is  beneficially  entitled  to  a  sum  of  money  which  was 
formerly  on  deposit  in  the  Fall  Elver  Savings  Bank.  The  Deposit 
was  made  by  tlie  late  Levi  Bosworth,  in  his  own  name,  as  trustee 
for  the  plaintiff,  —  the  account  contained  in  the  bank-book  which 
was  furnished  to  Bosworth  being  headed  as  follows,  to  wit:  "  Dr. 
Fall  River  Savings  Bank,  in  account  with  Levi  Bosworth,  trustee 
for  Marianna  Kay,  Prov.  Cr."  The  first  deposit  of  $484  is  credited 
as  cash,  under  the  date  of  Api*il  6,  1868.  The  account  is  also 
credited  with  cash,  October  31,  1868,  $50,  and  January  8,  1872, 
•70,  and  with  divers  dividends.  All  the  dividends  were  credited 
as  they  Jiccrued,  except  one  of  $25.66,  which  was  paid  to  Bosworth, 
October  12,  1870.  And  this  was  the  only  money  withdrawn  from 
the  deposit  by  him  previous  to  his  death,  which  occurred  Septem- 
ber 15,  1872.  The  plaintiff,  Marianna  Ray,  is  the  daughter  of 
Ruth  M.  Bosworth,  the  widow  of  Levi  Bosworth,  by  a  former  hus- 
band. She  lived  in  the  family  of  Levi  Bosworth  for  several  years 
previous  to  his  death.  Levi  Bosworth  had  no  children.  Mr«. 
Bosworth  testifies  that  he  treated  the  plaintiff  as  his  daughter. 
She  also  testifies  that  the  first  she  knew  of  the  bank-book,  Mr. 
Bosworth  brought  it  home  and  threw  it  in  the  plaintiff's  lap.  The 
plaintiff  opened  and  read  it,  and  said  she  was  much  obliged  for 
the  present.  Bosworth  said  nothing  in  reply.  She,  Mrs.  Bos- 
worth, put  the  book  in  a  box  where  she  kept  her  own  bank-book,  a 
bank-book  of  her  daughter,  and  bank-books  belonging  to  her 
husband.  She  says  he  carried  the  book  to  Fall  River  three  times 
to  have  the  interest  entered,  and  gave  it  to  the  plaintiff  on  his 
return.  He  was  a  man  of  few  words,  and  would  do  things  without 
explanation.  When  he  made  the  last  deposit  of  $70  and  gave  the 
plaintiff  i.otice  of  it,  she,  Mrs.  Boswortli,  said  to  him:  ^'I  don't 
know  about  your  making  such  presents!"  to  which  he  replied.  **  I 
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^hoaldn't  think  you  need  trouble  yourself  about  it;  if  any  thing 
happens  to  her,  you  will  hold  it/' 

The  plaintiff  claims  to  be  entitled  to  the  deposit,  as  money  held 
in  trust  for  her  by  Levi  Bos  worth.  The  defendant,  as  administra- 
tor on  Bosworth's  estate,  resists  the  claim.  His  answer  to  her  bill 
avers  on  information  and  belief  that  Bosworth  made  the  deposit  in 
his  name  as  trustee  for  his  own  convenience,  and  because  he  had 
another  deposit  in  his  own  name  to  as  large  an  amount  as  the  bank 
jrould  receive  on  any  one' account,  and,  therefore,  to  induce  the 
bank  to  i-eceive  the  further  deposit,  he  put  it  in  his  name  as  trus- 
tee, as  is  a  very  common  pmctice  in  such  cases,  always  retaining 
the  book  under  his  own  control.  In  support  of  this  averment  the 
defendant  testified  that  Bosworth  told  him,  when  he  was  building 
his  house,  that  he  had  money  deposited  in  the  Fall  River  Savings 
Bank,  in  his  own  name,  to  as  large  an  amount  as  he  could  deposit 
in  his  own  name,  and  in  another  person's  name,  but  did  not  say 
in  whose  name.  He  also  testified  to  conduct  and  admissions,  on 
the  part  of  the  plaintiff  and  her  mother,  at  variance  with  the 
plaintiff's  present  claim.  We,  however,  refrain  from  reciting  this 
testimony,  because,  in  view  of  the  explanations  given  by  Mrs.  Bos- 
worth, we  are  not  prepared  to  believe  that  her  testimony  is  sub- 
stantially incorrect. 

The  defendant  contends  that  the  plaintiff  is  not  entitled  to 
relief,  because  there  was  no  effectual  trust,  inasmuch  as  Bosworth, 
by  retaining  the  book,  always  kept  and  intenrled  to  keep  control 
ofer  the  deposit  for  his  own  use,  and  did  in  fact  so  control  it  by 
receiving  the  dividend  which  was  paid  to  him  October  12,  ISTO. 

We  think,  however,  the  trust  was  completely  constituted.  Levi 
Bosworth  deposited  the  money  in  the  bank  to  himself  as  trustee. 
The  bank,  receiving  it,  credited  it  to  him  as  trustee,  and,  from 
time  to  time,  credited  to  him  as  trustee  the  dividends  accruing 
thereon.  It  gave  him  a  bank-book  in  which  tliese  credits  were 
-entered.  Bosworth  moreover  communicated  to  the  plaintiff  the 
fact  that  he  had  made  the  deposit  to  himself  as  her  trustee  by 
letting  her  have  the  book.  It  is  urged  that  the  book  was  returned 
to  him  by  her,  and  retained  by  him.  But  the  book  was  given  by 
the  bank  to  him  as  trustee,  and  as  trustee  he  would  properly  retain 
it  All  was  done  which  the  plaintiff  could  ask,  unless  she  desired 
to  have  the  money  paid  or  transferred  to  her, which  would  be  not 
constituting  the  trust,  but  carrving  into  effect  and  discharging  it. 
V0L.XXIIL  — 57 


450  BHODE  ISLAND, 


Ray  V.  Simmons. 


Bosworth  might  have  dedared  himself  more  explicitly;  but,  siijv 
posing  his  object  was  to  create  a  trust  and  make  himself  the  tnjs- 
tee,  we  can  tliink  of  no  act  necessary  to  effect  his  purpose  which 
he  has  left  undone. 

When  the  trust  is  voluntary,  courts  of  equity  do  Tint  onfoi-ce  it. 
so  long  as  it  remains  inchoate  or  incomplete;  but  wa'u  o)io«*  ?1m* 
trust  has  been  constituted,  they  do  not  refuse  relief  becauj^c  u  is 
voluntary.  Sfoffe  et  nl.  v.  King  et  ah,,  7  R.  I.  358.  A  person  need 
use  no  particular  form  of  words  to  create  a  trust,  or  to  make  him- 
self a  trustee.  It  is  enough  if,  having  the  property,  he  conveys  it 
to  another  in  trust,  or,  the  property  being  personal,  if  he  unequiv- 
ocally declares,  either  orally  or  in  writing,  that  he  iiolds  it  m 
prcBsenti  in  trust,  or  as  a  trustee  for  another.  Ex  parte  Pye,  IS 
Ves.  Jr.  140;  Milroy  v.  Lord,  4  De  G.,  P.  &  J.  264;  Richardson  v. 
Richardson^  L.  R.,  3  Eq.  686;  Kek&ioich  v.  Manning ,  I  De  0.,  M. 
&  G.  176;  Morgan  v.  Malleaon,  L.  R.,  10  Eq.  475;  Penfold  ▼. 
Mould,  L.  R.,  4  Eq.  562;  Whentley  v.  Purr,  1  Keen,  551  and  note: 
M^Fadden  v.  Jenkyns,  1  Hare,  458;  affirmed  on  appeal,  1  Phillips, 
153;  Tliorpe  v.  Ovmi,  5  Beav.  224.  And  the  creation  of  the  trust, 
if  otherwise  unequivocal,  is  not  affected  by  the  settlor*s  retention 
of  the  iustniment  of  trust,  especially  where  he  is  himself  the 
trustee.  Exton  v.  Scott,  6  Sim.  31;  Fletcher'  v.  Fletcher,  4  Hare. 
67;.  Carson^s  Adm'r  v.  Phelps,  14  Am.  Law  Reg.  (N.  S.)  100;  Sou- 
verhye  et  ux,  v.  Arden  et  als.,  1  John&  Ch,  240;  Bunn  v.  Winthrop 
et  als.,  id.  329. 

In  Wheathy  v.  Purr,  1  Keen,  551,  the  settlor  instrncted  her 
bankers,  with  whom  she  had  a  deposit  of  £3,000,  to  place  £2,000 
in  the  joint  names  of  the  plaintiffs  and  her  own,  as  trustee  for  the 
plaintiffs.  The  sum  of  £2,000  was  entered  by  the  bankers  in  their 
books  to  the  account  of  tlie  settlor  as  trustee  for  the  plaintiff:?, 
and  a  promissory  note  given  for  it  payable  to  the  settlor  trustee  for 
the  plaintiffs,  or^order,  fourteen  days  after  sight.  A  receipt  for 
this  note  was  signed  by  the  settlor  and  given  to  the  bankere.  The 
trust  was  held  to  be  effectually  created.  In  our  opinion,  the  case 
is  not  distinguishable  from  the  case  at  bar.  Indeed,  the  case  at 
bar  is  stronger  in  that  notice  of  the  trust  was  communicated  to  the 
cesttii  que  trust.  And  sec  Millspaugh  v.  Putnam,  1 0  Abb.  Pr.  380; 
Howard,  Adni^r,  v.  Sari/tf/s  Bank,  40  Vt.  597. 

The  counsel  for  the  defendant  calls  our  attention  to  the  declara- 
tion made  bv  Mr.  Bosworth  while  his  house  was  building.     The 
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declaration  was  casually  made,  and  may  have  been  misunderstood. 
But,  supposing  it  was  correctly  understood,  we  do  not  tliink  we 
can  allow  it  to  alter  our  decision.  The  trust,  except  in  so  far  as  it 
was  increased  by  subsequent  deposits,  was,  in  our  opinion,  created 
before  the  declaration  was  made;  and  no  such  declaration  made 
after  the  creation  of  the  trust  could  have  any  legitimate  effect  on 
it.  The  same  is  true  in  regard  to  the  withdrawal  of  the  dividend. 
It  may  be  remarked,  also,  tliat  the  dividend  withdrawn  was  more 
than  replaced  by  the  seventy  dollars  afterward  deposited. 

The  counsel  for  the  defendant  also  calls  our  attention  to  the 
cases  of  BrdbrooJc  v.  Boston  Five  Cents  Savings  Bank^  104  Mass. 
228,  and  Clark  v.  Clark,  108  id.  522.  These  are  cases  in  which  A 
deposited  money  in  a  savings  bank  in  his  own  name  as  trustee  for 
B,  but  always  retained  the  bank  book,  and  never  communicated  to 
B  any  notice  of  the  deposit  They  are  cases  at  law.  The  court 
ruled  that  B  was  not  entitled  to  the  deposit,  being  neither  party 
nor  privy  to  the  transaction.  In  one  of  the  cases  the  court  found 
as  a  fact  affirmatively  proved  that  no  actual  gift  or  trust  was 
intended.  We  do  not  think  the  cases  are  precedents  which  should 
govern  the  decision  of  the  case  at  bar. 

The  bill  is  against  the  defendant  as  administrator  on  the  estate 
of  Levi  Bosworth.  It  alleges  that  the  defendant,  as  administrator, 
has  withdrawn  the  deposit  and  now  has  it  in  his  possession,  and 
refuses  to  pay  it  to  the  plaintiff.  The  answer  alleges  that  the 
defendant  was  appointed  administrator  in  Massachusetts,  and  as 
such  withdrew  the  deposit ;  but  does  not  deny  that  he  now  holds 
it  as  administrator  in  this  State,  but  avers  that  he  now  holds  the 
same  as  a  part  of  the  estate  of  the  decedent  From  this  we  pre- 
sume that  he  holds  it  as  administrator  in  this  State.  In  this  view 
we  think  the  defendant  may  be  held  to  account  directly  with  the 
plaintiff,  and  will  decree  accordingly. 

L.  £  C  M.  Salisbury^  for  complainant 

TiUingliast  £  Ely,  for  respondent 

NoTB  BT  THE  REPORTER.— See,  also,  Qardner  v,  MerriU,S  Am.  Rep.  115; 
Camp'n  Aj^pecU,  4  id.  39;  TiUinghastv.  Wheatnn,  5  id.  621;  Taylor  v.  StapUs, 
id.  566;  Minor  v.  Rogers,  16  id.  60:  Hill  v.  Steveiison,  18  id.  281,  wherein  tliere 
WM  an  alleged  gift  of  buiilc  deposits. 

WherM  (ine  deposited  money  in  a  bank  to  tier  own  credit  ''  In  trust  for  O.  F. 
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M.,"  it  WB8  held  that  this  fact  raised  a  presumptiou  that  it  was  the  motiej  of 
C.  F.  M.,  aud  that  even  as  a  gift  the  traiisaetiou  was  sufficiently  defluite  and 
complete.    MiUapdugh  v.  Puttiam^  16  Abb.  380. 

But  iu  Oeary  v.  Page,  9  Bosw.  290,  where  a  father  directed  his  baiikers  to 
place  funds  iu  their  possessiou  to  the  credit  of  his  infant  children,  but  never 
apprised  the  children  of  the  fact,  and  the  bankers  continued,  by  their  acts  and 
correspondence,  to  recognize  the  dominion  and  authority  of  the  father  orer  the 
money,  it  was  held  that  the  father  could  maintain  an  action  in  his  own  name 
to  recover  the  money  of  the  bankers.  The  court  said :  **  A  mere  prt»uiise  or 
declaration  of  an  intention  to  give,  however  clear  and  'positive,  would  not  lie 
enough.  The  intention  must  be  consummated  and  carried  into  effect  by  those 
acts  which  the  law  requires  to  divest  the  donor  of,  and  invest  the  donee  with, 
the  right  of  property.  The  donor  must  part  not  only  with  the  possession  of, 
but  with  the  dominion  over  the  property — and  if  he  retains  authority  or 
dominion  over  the  subject  of  the  f:\tt,  or  there  remains  in  him  a  lo<m»  peniten- 
tUZf  there  is  not  a  perfcKSt  aud  legal  donation.** 

In  llotoard  v.  SavitigH  Bank,  40  V t.  507,  A  deposited  money  in  a  bank  to  the 
credit  of  B,  but  retained  the  deposit  lK>ok.  B  died  without  knowledge  of  the 
intended  gift,  and  shortly  after  A  died,  without  ever  having  asserted  any  right 
to  the  money  nor  made  any  effort  to  recall  the  gift.  It  was  held  that  the  gift 
was  complete. 

So  in  Blanchard  v.  Sheldon^  43  Vt.  512,  a  teiitatrix  having  money  which  she 
wished  to  give  to  her  nephew,  in  case  she  should  not  live  to  want  it,  expressed 
such  intention  to  Sheldon.  Sheldon  thereupon  informed  her  that  he  would 
take  the  money,  and  would  see  that  her  intention  was  carried  out.  The  money 
was  delivered  to  him,  and  he  gave  his  note  payable  to  the  testatrix  on  demand, 
should  she  call  for  it  before  her  death,  if  not,  then  to  be  paid  to  the  nephew. 
The  testatrix  retained  this  note.    The  gift  was  held  valid. 

In  Blasdel  v.  Locke,  52  N.  H.  238,  A  dep«>sited  a  sum  of  money  in  a  savings 
bank  in  the  name  of  B,  who  was  her  niece,  intending  that  it  should  be  a  gift  to 
B,  but  retained  the  deposit-book  in  her  poBseAsion  until  her  death.  A  by-law 
of  the  bank  provided  that  deposits  should  only  be  withdrawn  by  the  depositors 
or  persons  authorized  by  them.  During  her  last  sickness,  A  for  the  first  time 
informed  B  of  the  gift.  On  a  bill  iu  chancery,  brought  by  the  administrator 
of  A  against  B  and  the  bank  to  recover  the  deposit,  it  was  /teld,  that  the  deposit 
created  a  trust  iu  the  bank  in  favor  of  B.  and  that,  upon  information  of  what 
had  been  done  being  conveyed  by  A  to  B,  aud  acceptance  by  B,  her  title  to  the 
money  became  absolute,  although  there  was  no  delivery  of  the  deposit-tiook. 

In  Kerrigan  v.  liaiUigati,  43  Conn.  17,  a  woman  deposited  $460  in  a  savings 
bank  for  E.  K.,  her  niece,  the  deposit  being  placed  to  the  credit  on  the  books 
of  the  bank  of  ''  K.  K.— M.  K.  guardian ;  **  she  at  the  same  time  informing  M. 
K.,  the  guardian,  that  she  had  put  the  money  in  the  bank  for  £.  K.  A 
bank  book  was  delivered  to  her  by  the  bank  with  the  deposit  so  entered  upon 
it,  but  she  retained  possession  of  it,  and  afterward  had  the  money  transferrsd 
back  to  her  by  the  guardian.  The  court  below  found  that  at  the  time  the 
deposit  was  made  she  intended  it  as  a  gift  to  K  K.  Held  to  bo  a  complete  gift 
and  beyond  her  power  of  revocation. 

In  Fiero  v.  FU^o,  5T.  BtC.  151,  the  facts  were  as  follows:  A  woman  who 
had  money  on  deposit  in  a  savings  bank,  during  her  last  sickness  told  agiri 
who  lived  with  her  and  had  the  custody  of  her  bank  book,  to  get  the  book, 
which,  being  done,  she  said:  *'Take  that  and  keep  it,  and  look  it  up"  '^^ 
girl  retained  the  book.    The  Supreme  Court  held  that  there  was  neither  a  vaUd 
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leift,  eotiao  mortis  nor  inter  ttivos  for  lack  of  dellveiy.  >  The  coart  distluKUiBhed 
the  oaae  from  Chtunpiuy  v.  Blanchard,  99  N.  T.  Ill,  where  the  deceased  had 
certain  moneys  which  were  in  the  posBeMion  of  the  alleged  donee  as  a  deposit, 
and  for  which  the  latter  had  given  a  receipt.  This  receipt  the  deceased  gave 
to  the  alleged  donee,  accompanied  by  expressicms  of  an  intent  to  make  a  gift 
of  the  money  represented  by  it,  and  the  gift  was  held  valid. 

In  Qray  v.  DurUm,  14  Am.  Rep.  181,  it  was  held  that  a  valid  gift  eould  be 
made  of  a  debt  dae  from  the  donee  to  the  donor,  by  a  delivery  to  the  debtor  of 
the  evidence  of  indebtedness,  or,  if  none  existed,  then  by  a  delivery  of  a 
receipt  in  fulL 

In  Cooper  v.  Beera,  45  Barb.  9,  a  decedent,  shortly  before  death,  delivered  to 
her  iiune  the  keyn  of  her  bareaas  and  trunks,  saying  that  she  gave  all  the  prop- 
erty to  her,  and  the  gift  was  held  valid. 

So  in  A^IUrUni  v.  Lang^  10  Bohw.  362,  a  woman,  shortly  before  her  death,  gave 
her  step-daughter  a  pocket  containing  a  pocket-book,  money  and  other  val* 
aables,  saying,  "  Here,  I  give  you  thin;  I  make  you  a  present  of  it.*'  This  was 
held  a  good  gift. 

In  Trttnmer  V.  Dauby,  26  Law  Jour.  Ch.  424,  a  testator  dying,  bonds  were 
found,  among  other  securities,  in  a  box  in  his  house,  with  the  following  indorse- 
ment: *"  The  first  flvH  numbers  of  these  Austrian  kMiids  belong  to  and  are  H. 
D.'s  property,"  signed  by  the  testator.  H.  D.  was  the  testator's  house-keeper, 
and  had  the  key  of  the  box  in  her  custody.  Vice-chancellor  Kinbkrslsy 
said:  ** These  bonds  are  capable  of  being  transferred  by  hand;  and  as  there 
was  no  actual  delivery,  I  must  treat  them  as  part  of  the  assets  of  the  estate." 

Where  a  gift  is  not  accepted  by  the  donee  it  is  revoked  by  the  death  of  the 
donor.    Heifenstein'g  EMt4iU^  18  Am.  Rep.  449. 

Where  a  testator,  just  before  dying,  delivered  to  defendant,  with  the  inten- 
tion of  giving  it  to  her,  a  check  drawn  by  another  to  testator's  order,  and  by 
him  indorsed  in  blank,  and  the  check  was  not  presented  for  payment  until 
after  testator's  death,  it  was  held  a  valid  gift.  Burke  v.  Bishop,  21  Am.  Rep.  567. 


City  op  Providence  v.  Millbb. 

(11  R.  I.  278.) 

Agency  —  ContraeU  of  agent  of  municipal  corporation  —  WTien  prineipal  not 

a  party  to. 

A  oon tract  under  seal  made  by  an  agent  will  not  bind  the  principal  unless 
made  in  the  name  of  the  principal,  and  extrinsic  evidence  to  show  the  prin- 
cipal is  inadmiHsible  in  case  of  such  a  contract. 

An  agreement  for  the  purchase  and  sale  of  realty  was  made  between  E.  J.  and 
M.  of  the  first  part,  and  D.  "  in  behalf  of  the  city  of  Providence "  of  the 
second  part.  It  was  signed  by  all  the  parties  in  their  own  names  and  sealed 
witli  their  own  seals.  On  demurrer  to  a  bill  for  specific  performance  filed 
by  the  city  of  Providence,  ?ield,  tliat  the  contract  was  that  of  D.  peraonallv 
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and  not  tliat  of  tUe  citj.  HM,  f urtlier,  that  the  words  *'  In  behalf  of  the 
dtj  of  Providence/'  though  indicating  a  beneficial  interest  on  the  put  of 
the  city,  neither  made  it  a  party  to  the  contract  nor  entitled  it  to  sue  as  Midi. 
Held,  further,  that  the  fact  admitted  at  the  hearing  though  not  charged  is 
the  billt  that  D.  was  mayor  of  the  city  of  Providence  when  the  contnck 
was  made  and  signed,  was  unimportant. 
SembU,  that  the  general  rule,  thai  a  ooutract  made  by  a  public  officer  in  Us 
official  capacity  in  behalf  of  the  public  will  not  bind  such  officer  personally, 
does  not  apply  to  officers  of  a  municipal  corporation,  which  can  contract  for 
itself  and  be  sued  on  its  contracts. 

BILL  ill  equity  for  specific  performance.  The  facts  are  saflQciently 
stated  iu  the  opinion  of  the  court.  The  respondents  demurred 
to  the  bill. 

Nicholas  VanSlychy  City  Solicitor,  and  Stepl^en  A,  Oooke,  Jr,, 

» 

Assistant  City  Solicitor,  contra. 

Tillinghast  £  Ely,  iu  support  of  the  demurrer. 

DuRFEE,  C.  J.  This  is  a  suit  in  equity  brought  by  the  city  of 
Providence  against  George  W.  Miller  and  George  W.  EUerbeck,  to 
enforce  the  specific  performance  of  a  contract  under  seal.  The 
contract  purports  to  be  an  agreement  of  two  parts,  between  George 
W.  Ellerbeck,  Joseph  S.  Jolmson  and  George  W.  Miller,  parties  of 
the  first  part,  and  Thomas  A.  Doyle,  **in  behalf  of  the  city  of 
Providence,"  party  of  the  second  part  The  parties  of  the  firat 
part  agree,  in  considemtion  that  the  city  of  Providence  shall  widen 
and  straighten  Broad  street  in  the  manner  described,  to  sell  and 
convey  to  the  party  of  the  second  part,  or  to  certain  owners  of  land 
abutting  on  Broad  street,  a  gore  of  land,  on  payment  wiUiin  one 
year  by  the  party  of  tlie  second  part,  or  said  abutting  ownen,  of 
such  Slim  of  money  as  shall  be  estimated,  etc.  And  the  psirty  of 
the  second  part  agrees  to  purciisise  the  gore  of  land  at  the  csttmar 
ted  i>rice.  The  contract  is  signed  by  Thomas  A*  Doyle,  and  by 
the  parties  of  the  firet  part  respectively,  in  their  own  names  and 
sealed  with  their  own  seals.  A  copy  of  the  contract  is  annexed  to 
and  made  a  part  of  the  bill;  but  in  the  body  of  the  bill  it  is  set 
forth  jis  ii  Contract  made  between  the  parties  of  the  first  part  and 
the  city  of  Providence,  the  city  agreeing  with  them  through  its 
agent,  Thomas  A.  Doyle.     The  bill  alleges  that  the  city  widened 
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■and  Btraighten  Broad  street,  that  the  price  of  the  gore  was 
properly  estimated,  that  the  city  within  a  year  tendered  the  esti- 
mated price  to  the  defendants,  and  requested  a  conveyance  of  the 
gore  of  land  to  itself,  and  that  the  defendants  refused  to  make  it. 
The  bill  prays  that  they  may  bo  decreed  to  make  it.  The  defend- 
ants demur  to  the  bill. 

In  support  of  the  demurrer  the  defendants  urge  that .  the  con- 
tract, as  shown  by  the  copy  annexed  to  the  bill,  was  in  no  sense  the 
contract  of  the  city,  but,  if  any  thing,  the  contract  of  Thomas  A. 
Doyle,  in  whose  name  it  was  made,  and  by  whom  alone,  as  party  of 
the  second  part,  it  is  signed  and  sealed. 

The  contract  is  not,  in  our  opinion,  upon  its  face,  a  contract 
with  the  city  of  Providence.  It  binds  not  the  city,  but  Thomas  A. 
Doyle,  to  pay  for  the  land;  and  it  binds  the  defendants  to  convey 
the  land  not  to  the  city,  but  to  Thomas  A.  Doyle,  or  the  abutting 
owners.  The  only  thing  that  gives  countenance  to  the  claim  that 
the  contract  is  the  contract  of  the  city  is  the  expression,  ^^in 
behalf  of  the  city  of  Providence,"  which  appears  nowhere  but  in 
the  title  of  the  contract.  These  words  indicate  that  the  city  is 
beneficially  interested,  but  they  do  not  make  it  a  party,  or  entitle 
it  to  sue  as  a  party,  to  the  contract.  BarfordY.  Siuckey,  5  Moore, 
23;  8  id.  88.  A  man  may  contract  in  behalf  of  another  without 
being  his  agent.  In  Norton  v.  H&rron,  1  C.  &  P.  648,  the  con- 
tract, though  not  under  seal,  was  like  the  contract  before  us.  It 
began,  '*  Memorandum  of  an  agreement,  made  this.  14th  day  of 
April,  1824,  between  George  Herron,  on  the  behalf  of  Edward  Bar- 
ion,  of  the  one  part,  and  James  Norton  of  the  other  part;''  and 
then,  without  further  mention  of  Barron,  proceeded  as  if  it  were 
simply  a  contract  between  Herron  and  Norton.  Norton  sued  Her- 
ron for  not  performing  it.  Herron  contended  that  he  was  not 
personally  liable,  having  contracted  as  the  atrent  of  Barron.  The 
court  held  him  to  be  personally  liable.  Of  course  if  the  contract 
on  its  face  were  not  his  but  Barron's,  he  would  not  have  been  lia- 
ble. And  see  Appletoth  v.  BinkSy  5  East,  148;  BurrM  v.  JoneB^  3 
B.  &  A.  47;  Abbey  v.  Cluisey  6  Cush.  54.  The  case  of  Tanner  v. 
CnrisHan^  4  El.  &  B.  591,  is  still  stronger.  The  agreement  was 
between  Christian  "  for  and  on  behalf  of  Norris,"  of  the  first  part, 
and  Tanner  of  the  second  part,  and  was  expressed  throughout  to 
be  by  Christian  "  on  the  part  of  Norris,"  or  to  Christian  **  for  the  use 
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of  Norris/'  etc.  The  agreement  was  signed  by  Christian  and  Tan- 
ner in  their  own  names,  and  the  court  held  that  Christian  was  per- 
sonally bound  by  it.  In  Bradlee  v.  Boston  Glass  Co.,  16  Pick.  347, 
Shaw,  C.  J.,  says:  "  As  the  forms  of  words  in  which  contracts 
may  be  made  and  executed  are  almost  infinitely  Tarious,  the  test 
question  is,  whether  the  person  signing  professes  and  intends  to 
bind  himself,  and  adds  the  name  of  another,  to  indicate  the 
capacity  or  trust  in  which  he  acts,  or  the  person  for  whose  account 
his  promise  is  made;  or  whether  the  words  referring  to  a  principal 
are  intended  to  indicate  that  he  does  a  mere  ministerial  act,  in  giv- 
ing effect  and  authenticity  to  the  act,  promise,  and  contract  of 
another."  In  that  case  a  note  signed  by  three  persons  who  jointly 
and  severally  promise  to  pay  the  plaintiff  or  order,  ^^  for  the  Boston 
Olass  Company,  $3,500,  on  demand  with  interest,"  was  held  to  be 
the  note  of  the  subscribers,  and  not  the  note  of  the  corporation, 
though  given  for  a  debt  of  the  corporation  and  entered  on  the  note- 
book of  the  corporation  as  a  note  due  from  it  to  the  plaintiff.  And 
see  Parker  v.  WiJilow,  7  El.  &  B.  942;  Lennard  v.  Robinson,  5  id. 
126;  Faice  v.  Walker,  L.  R,  5  Exch.  173;  Wilson  v.  Zulueta  et  als., 
14  Q.  B.  (Ad.  &  E.  N.  S.)  405;  Reid  et  al  v.  Dreaper,  6  H.  AN. 
813;  Healey  v.  Storey,  3  W.,  H.  &  G.  3;  Watson  et  al  v.  Murrel, 
1  C.  &  P.  307;  Hall  v.  Cockrell,  28  Ala.  507;  Titus  et  al,  v.  KyU, 
10  Ohio  St.  444;  SteeU  v.  McElroy,  1  Sn.  341. 

The  contract  in  the  case  at  bar  is  under  seal,  and  the  cases  axe 
numerous  which  hold  that  a  deed  or  contract  under  seal  made  by 
an  agent  does  not  bind  the  principal  unless  it  is  made  in  the  name 
of  the  principal,  and  that  it  is  not  enough  for  the  agent  to  declare 
in  the  instrument  that  he  makes  it  as  the  agent  of  his  piincipal, 
and  to  add  to  his  signature  words  expressive  of  the  same  thing. 
Combers  case,  9  Rep.  75  ;  Moore^s  Cases,  B.  R.  70,  No.  191  ;  Bacon 
V.  Dubarry,  1  Ld.  Baym.  246  ;  Frontin  v.  Small,  2  id.  1418  ;  also 
in  1  Stra.  705 ;  White  v.  Cuyler,  6  Term  Eep.  176  ;  Berkeley  v. 
Hardy,  8  Dowl.  &  Ry.  102:  Lessee  of  Clarke  et  al,  v.  Courtney  et 
als.,  5  Pet.  319,  350  ;  Fowler  v.  Sfiearer,  7  Mass.  14 ;  Eltaell  v. 
Shaw,  16  id.  42 ;  Brinley  et  al.  v.  Mann,  2  Cush.  337 ;  Stinch- 
field  V.  Little,  1  Me.  231 ;  Locke  v.  Alexander,  1  Hawks,  412- 
There  are  cases,  however,  which  state  the  rule  less  strictly,  and 
hold  that  the  deed  or  contract,  however  executed,  is  to  be  regarded 
as  the  deed  or  contract  of  the  principal  if  upon  its  face  it  appears 
to  have  been  intended  to  be  such.    Hunter^ s  Adm^r  v.  MiUer^s 
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&ee,f6  B.  Monr.  612  ;  Jones'  Devisees  v.  Carter,  4.  Hen.  &  M.  184; 
Deming  v.  Bullitt  et  al,  1  Blackf .  241 ;  Magill  y.  Hinsdale,  6  Conn. 
464;  and  see  Randall  v.  Van  Vechten  et  als.,  19  Johns.  60  ;  Dubois 
y.Dei  d  Hud.  Canal  Co.,  4  Wend.  285  ;  Wilks  et  al  v.  Back,  2 
East,  142.  The  ease  at  bar,  however,  does  not  even  come  within 
the  latter  class  of  cases,  for  the  contract  does  not  npon  its  face 
appear  to  have  been  intended  to  be  the  contract  of  the  city  of 
Providence.  It  is  only  by  extrinsic  evidence  that  the  city  can  be 
^own  to  have  been  a  contracting  party,  and  such  evidence  is  inad- 
missible where  the  contract  is  under  seal,  as  is  conceded  even  bv 
the  cases  which  hold  that  such  evidence  is  admissible  in  respect  of 
ordinary  contracts  in  writing.  Oreen  v.  Home,  1  Salk.  197;  Beck- 
ham  V.  Drake  J  9  M.  &  W.  79 ;  see,  also,  2  H.  L.  581,  note;  Sims  v. 
Bond,  5  B.  &  Ad.  389,  393  ;  JV.  Enff.  M.  Lis.  Co.  v.  De  Wolf,  8 
Pick.  56  ;  Lefevre  et  al.  v.  Boyle,  3  B.  &  Ad.  877  ;  1  Parsons  on 
Contracts  (5th  ed.),  62. 
Mention  is  made  of  a  fact  not  stated  in  the  bill,  that  Thomas  A. 

* 

Doyle  is,  and  was  when  the  contract  was  made,  mayor  of  the  city 
of  Providence.  The  general  rule  is  that  a  contract  made  by  a  pub- 
lic officer  in  his  official  capacity,  in  behalf  of  the  public,  will  not 
bind  such  officer  personally.  Macbealh  v.  Haldiniand,  1  Term 
Rep.  172  ;  Unmn  v.  Wolseley,  id.  674  ;  Melclmrt  et  ah  v.  Halsey 
et  als.,  3  Wills.  149 ;  Hodgson  v.  Dexter,  1  Cr.  345 ;  Walker  v. 
Swartwout,  12  Johns.  444 ;  Freeman  v.  Otis,  9  Mass.  272. 
Nevertheless,  if  such  an  officer  chooses  to  contract  personally,  he 
will  be  personally  bound.  Sheffield  v.  Watson,  3  Cai.  69  ;  Oill 
V.  Brown,  12  Johns.  385;  Horsley  v.  Bell,  1  Bro.  C.  C.  101, 
note.  And  see  United  States  v.  Pamiele,  1  Paine,  252.  Thomas 
A  Doyle  chose  to  contract  personally.  His  contract  nowhere  refers 
to  his  official  capacity.  It  has  been  held,  moreover,  that  the  rule 
in  regard  to  public  officers  does  not  apply  in  favor  of  the  officers  of 
a  municipal  corporation  which  is  capable  of  making  contracts  foi* 
itself,  and  is  liable  to  be  sued  thereon.  Simonds  v.  Heard,  23 
Pick.  120 ;  Hall  v.  CockrelU  28  Ala.  507. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  relief  on  the  bill  as  now  framed.  Whether  the  plaintiff,  if  bene- 
ficially entitled  under  the  contract,  may  not  be  entitled  to  relief 
in  a  suit  on  some  different  bill,  is  a  question  which  suggests  itself, 
but  upon  which  we  have  not  at  present  any  opinion  to  express. 

Demurrer  sustained. 
Vol.  XXIII  58  ^  ' 
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Lynch  v.  Fallon. 

(UR.  I.  811.) 

Broker  —  Compen9at%on  —  Acting  far  both  parties  to  a  §ale. 

"While  an  exchange  of  realty  was  negotiating  between  A  and  B,  L.,  a  broker 
already  in  the  employ  of  A,  acted  for  B  witliout,  so  far  as  appeared,  the 
knowledge  of  A.  Held,  that  L.  could  not  recover  for  his  services  to  B,  no^ 
withstanding  an  express  agreement  on  the  part  of  B  made  before  the 
exchange  to  pay  commissions  to  L.,  and  notwithstanding  a  promise  made  by 
B  after  the  exchange  to  pay  a  fixed  sum  to  L. 

A  brokjr  acting  at  once  for  both  vendor  and  purchaser  assumes  a  doable 
agency  disapproved  of  by  law,  and  which,  if  exercised  without  the  full 
knowledge  and  free  consent  of  both  parties,  is  not  to  be  tolerated.* 

A  SSUMPSIT  heard  by  the  court,  jury  trial  being  waived. 

DuRFEE,  C.  J.  This  is  an  action  of  assumpsit  to  recover 
♦2,500  for  commissions  for  the  plaintiff's  services  as  a  broker  in 
negotiating  an  exchange  of  i*cal  estate.  The  two  estates  exchanged 
were  a  hotel  estate  belonging  to  the  defendant,  situated  in  Wor- 
•cester,  and  valued  by  the  defendant  at  $125,000,  on  one  side,  and 
a  tract  of  land  belonging  to  the  West  Elm  wood  Land  Company,  sit- 
uated in  Providence,  on  the  other  side.  There  was,  subject  to  mort- 
gages, an  even  exchange.  The  plaintiff  claims  that  the  defendant 
made  him  an  express  promise  to  pay  him  the  regular  commissions 
before  the  exchange,  and  after  the  exchange,  promised  to  pay  him 
♦2,500.  The  defendant  denies  this.  We  think  the  promise  is 
proved.  The  defendant  contends  that,  if  proved,  it  is  not  binding 
upon  him,  the  plaintiff  having  been  previously  employed  by  the 
West  Elmwood  Land  Company  to  sell  their  land,  and  being  in 
their  employ  throughout  the  transaction.  We  think  this  is  proved. 
The  plaintiff  has  in  fact  presented  a  bill  to  the  company  or  its 
represciitatives  for  services  in  effecting  the  exchange. 

The  general  rule  is,  that  though  a  person  may  be  entitled  to  pay 
from  both  parties  to  a  sale  or  exchange  where  he  acts  merely  as  a 
middleman  to  bring  them  together  {Rupp  v.  Sampson  et  aL,  16 

*  See,  aUo,  BaUin  v.  Clark.  20  Am.  Rep.  66;  B.  c.,  41  Md.  156;  Riee  t.  Wcoi, 
IB  Am.  Rep.  466;  B.C.,  118  Mass.  188. 
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Oray,  398;  Siegel  v.  Oouid,  7  Lans.  177),  he  cannot  be  allowed  to 
serve  as  an  agent  or  broker  for  both,  because  in  such  case  there  is 
a  necessary  conflict  between  his  interest  and  duty,  and  he  is 
exposed  to  a  temptation  to  sacrifice  the  interests  of  one  or  both  of 
his  principals  to  secure  his  double  commissions.  As  agent  for  the 
vendor,  his  duty  is  to  sell  at  the  highest  price ;  as  agent  for  the 
vendee,  liis  duty  is  to  buy  for  the  lowest ;  and  even  if  the  parties 
bargain  for  themselves,  they  ai-e  entitled  to  the  benefit  of  the  skill, 
knowledge  and  advice  of  the  agent,  and  at  the  same  time,  to  com- 
municate with  him  without  the  slightest  fear  of  betrayal,  so  that 
it  is  Imrdly  iwssiblo  for  him  to  be  true  to  the  one  without  being 
false  to  the  other.  The  claim  to  charge  commissions  to  both  par- 
ties is  so  unreasonable  that  it  cannot  be  justified  by  any  custom  or 
usage.  Farnsworth  v.  Hejuiner,  1  Allen,  494;  Walker  \,  Osgood, 
98  Mass.  348;  Pugshy  v.  Murray,  4  E.  D.  Smith,  245 ;  Everhart  v. 
SearU,  71  Penn.  St.  266;  Raisin  v.  Clark,  41  Md.  158;  Schwartze  v. 
Yearly,  31  id.  5J70;  Marina ii  v.  Thompson,  L.  R.,  9  Q.  B.  480. 

It  is  intimated  in  Fugsley  v.  Murray,  4  E.  D.  Smith,  '<45,  that 
the  rule  only  applies  where  the  broker  conceals  the  double  employ- 
ment ;  but  other  cases  rest  the  invalidity  of  the  contract  upon 
broad  grounds  of  public  policy,  and  hold  that  it  cannot  be  enforced 
even  against  a  party  who,  knowing  that  the  broker  is  already 
employed,  promises  expressly  to  pay  him  for  his  services.  Thus, 
in  Everhart  v.  Searle,  71  Penn.  St.  256,  the  defendant,  knowing 
the  plaintiff  had  the  property  for  sale,  agreed  to  pay  him  tdOO  for 
assisting  him  to  negotiate  a  purchase  of  it,  and  it  was  held  that 
the  plaintiff  could  not  recover  on  the  contract.  *'The  transac- 
tion,*' say  the  court,  '^is  to  be  regarded  as  against  the  policy  of  the 
law,  and  not  binding  upon  a  party  who  has  a  right  to  object  to  it" 

In  Raisin  v.  Clark,  41  Md.  158,  it  was  held  that  the  broker 
could  not  recover  of  the  party  who  last  employed  him,  even  though 
the  double  employment  was  known  to  both  parties,  and  the  party 
who  first  employed  him  had  paid  his  commission.  The  court  say: 
''  The  rule  forbids  the  court  to  entertain  an  action  founded  upon 
such  a  contract."  *  *  *  "It  is  perhaps  possible  for  the  same 
agent  to  serve  both  parties  to  such  a  transaction  honestly  and 
faithfully;  but  it  is  very  difficult  to  do  so,  and  the  temptation  to 
do  otherwise  is  so  strong  that  the  law  has  wisely  interposed  a  posi- 
tive prohibition  to  any  such  attempt"  And  see  Story  on  Agency^ 
|§  210,  21L 
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In  the  case  at  bar  we  do  not  find  that  the  West  Elmwood  Land 
Company  was  informed  by  the  plaintiff  of  his  employment  by  the 
defendant.  The  representatives  of  the  company  continued  to  con- 
fer freely  with  him,  and  niiscd  the  price  of  their  land,  which  they 
held  at  $50,000,  and  which  they  had  previously  offered  through  the 
plaintiff  at  fifteen  cents  a  foot,  to  twenty-five  cents  a  foot,  so  as  to 
bring  it  up  to  or  near  the  price  which  the  defendant  had  put  upon 
his  estate.  The  plaintiff,  for  any  thing  that  appears,  co-operated 
in  this;  he  says  he  told  the  defendant  it  was  a  nice  piece  of  land, 
good  to  build  on;  he  does  not  say  he  ever  told  the  defendant  that 
the  price  was  enormously  inflated.  The  case  shows  how  easy  it  is 
for  an  agent  of  both  parties  to  become,  either  consciously  or 
unconsciously,  a  mere  instrument  in  the  hands  of  the  more  adroit 
and  sharp-witted  party  in  hoodwinking  the  other,  and  decoying 
him  into  a  disadvantageous  bargain,  it  indicates  what  tempta- 
tions and  facilities  such  a  double  agency  presents  for  unoonscion- 
able  concealments  and  misrepresentations,  and  how  dangerous  it 
would  be  even  if  it  were  exercised  with  the  consent  of  both  parties; 
and,  certainly,  without  such  consent,  freely  and  fully  given,  th» 
law  ought  not  to  tolerate  it  for  a  moment. 

Henry  B.  Whitman,  for  plaintiff. 

B.  N.  £  S,  S.  Lapham,  for  defendant. 

We  give  the  defendant  judgment  for  his  eo9t$. 


DyBB  v.   OSBOBNE. 
(U  R.  I.  821.) 
Taxation  —  of  Quires  of  Hock  in  foreign  corporation  —  DoubU  tasuttion. 

The  owner  of  shares  of  stock  in  a  foreign  corporation  is  liable  to  taxation 
thereon  in  the  State  where  he  resides,  although  he  has  paid  a  tax  thereon 
in  the  State  where  the  corporation  is  located. 

A  resident  of  Rliode  Island  owning  shares  of  stock  in  a  corporation  orgnnised 
and  located  in  Massachusetts,  paid  a  tax  thereon  asseseed  under  the  laws 
of  that  State.  Meld^  that  a  tax  afterward  assessed  on  the  same  stock  In 
Rhode  Island  was  valid. 


I 


MABGH  TERM,  1876.  451 

*- ' M  ^Mi  ■  ■  ■  -     ■TT-g^B       r  I —  t-r  .  .m     utm    — ^  ■-   -r  w-m — ■ Ti 1 

Dyer  v.  Osborne. 

ACTION  of  the  case  by  the  collector  of  taxes.    The  opinion  states 
the 


Francis  B.  Peekham,  Jr.,  for  plaintiff. 
William  P.  Sheffield,  for  defendant. 

DuRFEEy  0.  J.  This  is  an  action  on  the  case  to  recover  a  tax  of 
$280  assessed  on  the  defendant  in  the  town  of  Tiverton  in  the 
year  1874.  The  defendant  pleads  in  bar  of  the  action,  that  in 
compliance  with  a  notice  given  by  the  assessors  as  prescribed  by 
the  statnte,  Qen.  Stat.  B.  I.,  ch.  40,  §  6,  he  rendered  an  account  on 
oath  as  required  by  section  7  of  that  chapter,  and  his  tax  was  duly 
assessed  by  the  assessors  upon  the  ratable  property  and  estate  in 
said  account  mentioned,  and  was  by  him  promptly  paid  to  the  col- 
lector of  taxes;  and  he  further  avers  and  pleads,  '^the  taxes  in  the 
plaintiff's  declaration  mentioned  were  assessed  upon  other  property 
of  the  defendant,  to  wit:  upon  forty  shares  of  the  capital  stock  or 
corporate  property  of  certain  manufacturing  corporations  organ- 
ized under  the  laws  of  the  Commonwealth  of  Massachusetts,  and 
located  with  their  said  property  in  the  city  of  Fall  River,  in 
the  said  Commonwealth,  which  said  shares  were  of  the  par  value 
of  $40,000;  all  of  which  said  capital  stock  of  said  corporation  was 
then  invested  in  lands,  factory  buildings,  tenement  houses,  perma- 
nent and  movable  machinery  and  stock  in  process,  all  located  and 
established  in  Fall  River  aforesaid,  and  said  shares  in  the  said  cor- 
porate property  were  all  taxed  to  this  defendant  in  said  Fall  River  at 
their  fair  market  value,  and  which  said  tax  in  said  Fall  River  he  duly 
paid;  and  this  defendant  avers  that  the  tax  in  the  said  plaintiff's 
declaration  mentioned  was  assessed  on  the  said  shares  in  the  said 
corporate  property,  and  not  upon  other  and  different  property  or 
estate  of  the  defendant,  and  that  the  said  property  was  not  rata- 
ble in  the  said  town  of  Tiverton,  and  that  the  said  tax  mentioned 
in  the  plaintiff's  declaration  and  assessed  thereon,  was  and  is  illegal 
and  void,"  etc.    To  this  plea  the  plaintiff  demurs. 

The  declaration  describes  the  defendant  as  "  of  Tiverton,"  and 
for  any  thing  that  appears  in  the  plea,  he  was  a  citizen  or  inhabit- 
ant of  the  State,  having  his  domicile  in  that  town.  The  question, 
therefore,  which  is  presented  by  the  pleading  is,  whether  a  citizen 
or  inhabitant  of  the  State  is  liable  to  pay  a  tax  assessed  against 
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him  in  the  town  of  his  domicile  upon  shares  of  stock  which  he 
owns  in  a  manufacturing  corporation  of  another  State,  he  having 
been  taxed  and  paid  the  tax  on  the  same  shai-es  in  such  other  State. 

The  question  arises  under  chapters  38  and  39  of  the  Oeneral 
Statutes.  The  first  section  of  chapter  38  declares  that  '-  all  roil 
property  in  the  State,  and  all  personal  property  belonging  to  the 
inhabitants  thereof,  shall  be  liable  to  taxation,  unless  others  ise 
specially  provided."  Section  10  of  chapter  39  declares  that  "  ikt- 
sonal  property,  for  the  purpose  of  taxation,  shall  be  deemed  to 
include  all  goods,  chattels,  debts  due  from  solvent  persons,  monows 
and  effects,  wherever  they  may  be;  all  ships  or  vessels  at  home  or 
abroad;  all  public  stocks  and  securities,  except  those  issued  by  ilio 
government  of  the  United  States;  all  stocks  or  shares  in  any  bunk 
or  banking  association ;  in  any  turnpike,  bridge  or  other  corpora- 
tion within  or  without  the  State,  except  such  as  are  exempted  from 
taxation  by  the  laws  of  the  State." 

The  language  is  plain.  It  clearly  makes  the  shai^es  of  any  cor- 
poration, whether  manufacturing  or  other,  whether  without  or 
within  the  State,  liable  to  taxation  if  the  owner  is  an  inhabitant 
of  the  State,  unless  such  shares  are  exempted  from  taxation 
by  the  laws  of  the  State.  At  the  time  the  tax  now  sued  for  wiis 
assessed,  shares  in  the  stock  of  a  manufacturing  corporation  of 
another  State  were  not  exempted  from  taxation  by  the  laws  of  tins 
State.  Upon  what  ground,  then,  can  we  hold  that  the  assessment 
of  the  tax  was  illegal  and  void? 

The  defendant  says  the  practice  of  assessors  in  regard  to  the 
taxation  of  such  shares  has  varied,  and  that  in  a  majority  of  the 
towns  such  shares  have  not  been  taxed  to  their  owners  living  in 
this  State.  A  practice  under  a  statute,  which  has  been  uniform 
and  long  continued,  is  entitled  to  weight  in  construing  a  statate, 
if  the  construction  is  open  to  serious  doubt  The  practice  here 
invoked  has  not  been  uniform,  and  we  do  not  think  there  can  be 
any  serious  doubt  of  the  true  construction  of  the  statute. 

The  defendant  contends  that  the  assessment,  even  if  within  the 
statute,  was  illegal  and  void.  He  does  not  point  to  any  specitie 
provision  of  the  Constitution  of  either  the  State  or  the  United 
Stjites  which  is  infringed  by  the  assessment,  or  by  the  statute  which 
authorized  it;  but  he  plants  himself  upon  the  broad  ground  that 
the  assessment  of  such  a  tax  is  no*t  the  exercise  of  a  legitimate 
power  of  the  State.     He  has  cited  numerous  cases  which  he  con- 
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tends  support  this  position.  The  cases  specially  referred  to  are 
Oreen  v.  Van  Buskirk,  7  Wall.  139;  Rcnlroad  Co,  v.  Jackscm,  id. 
262;  State  Tax  07i  Foreign-held  Bonds,  15  id.  300;  Jones  v.  Toiou 
of  Bridgeport^  36  Conn.  283;  Uoyt  v.  The  Commissioners  of  Taxe^, 
23  N.  Y.  224;  Duer  v.  Small,  17  How.  Pr.  201;  People  ex  rel  Trow- 
bridge V.  Com.  of  Taxes,  11  N.  Y.  Sup.  595. 

In  Green  v.  Van  Buskirk,  7  Wall.  139,  a  resident  of  New  York, 
mortgaged  personal  property  in  Illinois  to  secure  an  existing  debt 
In  New  York,  no  record  or  delivery  of  the  property  was  required 
to  give  the  mortgage  effect;  but  in  Illinois  the  mortgage  without 
record  and  delivery  was  ineffectual  as  to  third  persons.  The 
property  was  attached  in  Illinois  after  the  mortgage  was  made  and 
before  it  could  be  recorded.  The  Supreme  Court  of  the  United 
States  held  that  the  property,  though  personal,  being  situated  in 
Illinois,  was  subject  to  the  law  of  Illinois,  in  respect  to  attachment 
In  Railroad  Co.  v.  Jacksoji,  7  Wall.  262,  the  point  decided  waa 
that  interest  on  bonds  issued  by  a  corporation  created  by  two  States, 
and  binding  the  road  in  both  States,  could  not  be  specifically  taxed 
in  one  of  the  States.  In  this  case  the  bondholder  was  a  non- 
resident 

In  StcUe  Tax  on  Foreign-held  Bonds,  15  Wall.  300,  it  was  decided 
that  bonds  issued  by  a  railroad  company  of  Pennsylvania  and  Ohio,. 
and  held  by  a  non-resident,  were  not  taxable  in  Pennsylvania,  upon 
the  ground  that,  being  held  by  a  non-resident,  they  were  ouly 
property  in  his  hands,  and  thus  were  beyond  the  jurisdiction  of 
the  taxing  power  of  the  State,  and  that  the  law  authorizing  their 
taxation  impaired  the  obligation  of  the  contract  between  the  cor- 
poration and  the  bondholder. 

In  Jo7ies  v.  Town  of  Bridgeport,  36  Conn.  283,  real  estate  in 
Connecticut,  belonging  to  a  corporation  in  New  York,  was  taxed 
to  tho  corporation,  after  an  assignment  in  bankruptcy,  the  assessors 
being  ignorant  of  the  assignment,  which  had  not  been  recorded  in 
Connecticut,  and  the  tax  was  sustained. 

In  Hoyt  v.  TVie  Commissioners  of  Taxes,  23  N.  Y.  224,  under  a 
statute  providing  that ''all  lands  and  all  personal  estate  within 
this  State,  whether  owned  by  individuals  or  corporations,  shall  be 
liable  to  taxation,"  etc.,  it  was  decided  that  a  resident  of  New 
York  was  not  liable  to  taxation  in  that  State  for  his  capital  em- 
ployed in  business  in  New  Orleans,  or  for  his  farm  stock  and 
household  furniture  in  New  Jersev.  i 


464  RHODE  ISLAND, 


Dyer  v.  Osborae. 


la  Duery.  Small,  17  How.  Pr.  201,  it  was  held  that  a  statute 
was  not  unconstitutional  which  pi*oyided  that  a  non-i^esident  doing 
business  in  New  York  was  taxable  the  same  as  a  resident  upon  his 
personal  estate  invested  in  the  business. 

The  doctrine  of  these  cases  appears  to  be  that  personal  property 
which  is  visible  and  tangible,  and  which  therefore  can  have  a  situs 
independent  of  its  owner,  may  for  certain  purposes,  and  especially 
for  taxation,  be  localized,  so  to  speak,  and  subjected  directly  to 
the  law  of  the  State  where  it  is  situuted;  but  that  if  it  be  a  mere 
debt  or  pecuniary  obligation,  it  is  incapable  of  having  a  silus  apart 
from  its  owner,  and  therefore  can  only  be  taxed  to  its  owner  in  the 
State  where  he  resides.  We  do  not  find  any  thing  in  either  of  the 
cases  which  is  to  the  effect  that  the  shareholders  of  a  corporation 
€an  only  be  taxed  in  the  State  whore  the  corporation  is  situated. 

The  case  of  Trowbridge  v.  Com.  of  l^axes,  4  Hun,  595,  is  more 
nearly  in  point.  It  was  held  in  that  case  that  the  shares  of  a 
foreign  corporation,  owned  in  New  York,  were  not  property  within 
that  State,  under  the  tax  law  of  that  State,  but  simply  representa- 
tives of  capital  or  property  invested  in  the  business  of  the  corpo- 
ration in  the  State  where  it  was  situated.  The  case  seems«to  hold 
that  the  property  of  the  shareholders  is  not  distinguishable  from 
the  property  of  the  corporation,  and,  therefore,  cannot  have  a  sepa- 
rate situs  or  locality.  This  may  be  so  within  the  meaning  of  the 
tax  law  of  New  York,  but  ordinarily  tlie  property  of  shareholders 
is  distinguishable  from  that  of  the  corporation ;  for  whereas  tht* 
shares  are  and  must  be  personal  estate  of  the  nature  of  choses  in 
action,  the  property  of  the  corporation  may  be  real  estate,  or  visible 
and  tangible  chattels  or  effects.  Angell  &  Ames  on  Corp.  (7th  ed.), 
§§  5H0,  561,  and  cases  cited;  Arvold  v.  Ruggles,  1  R.  I.  167-9. 

There  are  cases  which  expressly  hold  that  an  owner  of  shares  in 
the  stock  of  a  foreign  corporation  is  liable  to  taxation  for  such 
shares  in  the  State  where  he  resides.  In  Oreat  Barrington  v. 
County  Commissioners  of  Berkshire^  16  Pick.  672,  under  a  statute 
subjecting  to  taxation  *' shares  or  property  in  any  incorporated 
company  for  a  bridge  or  a  turnpike  road,"  it  Wiis  held  that  a 
citizen  of  Massachusetts  was  liable  to  be  taxed  in  that  State  for  his 
stock  in  a  New  York  turnpike  corporation,  notwithstanding  the 
fact  that  under  the  law  of  New  York  the  corporation  held  the  soil 
of  the  road  in  fee.     "No  exception,"  said  the  court,  "is  made  of 
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companies  in  other  States,  and  the  court  perceive  no  reason  for 
raising  any  by  implication." 

In  McKeen  v.  The  County  of  Northampton^  ^9  Penn,  St,  619,  a 
person  residing  in  Pennsylvania  and  owning  472  shares  of  stock  in 
a  manufacturing  corporation  of  New  Jersey,  tlie  capital  of  which 
was  invested  in  a  foundry,  machine-shop,  and  other  real  estate  in 
New  Jersey,  and .  taxed  under  the  laws  of  that  State,  was  held 
liable  to  taxation  for  his  shares  in  Pennsylvania  for  State  and 
county  purposes.  The  court  say:  "The  defendant  below,  being  a 
citizen  of  this  State,  it  is  clear  he  is  subject  personally  to  its  power 
to  tax,  and  that  all  his  property  accompanying  his  person,  or  fall- 
ing legitimately  within  the  territorial  jurisdiction  of  the  State,  is 
equally  within  its  authority.  The  interest  which  an  owner  of  shares 
has  in  the  stock  of  a  corporation  is  personal;  whithersoever  he 
goes  it  accompanies  him,  and  when  he  dies  his  domicile  governs 
its  succession."  The  court  also  adverts  to  the  fact  that  the  tax  is 
not  assessed  upon  the  shares  specifically,  but  upon  the  person  of 
their  owner,  the  shares  being  merely  a  measure  of  taxation,  and  is 
enforced  by  warrant  against  the  owner  personally  or  against  any 
property  he  has  whether  taxed  or  not.  See,  also,  Whitesdl  v.  The 
County  of  Northampton^  49  Penn.  St.  626. 

It  has  been  held  that  shares  in  the  stock  of  a  corporation  are 
taxable  as  such  to  their  owner,  though  the  corporation  is  itself 
exempt  from  taxation  by  charter  {Union  Bank  v.  77ie  State,  9 
Yerg.  490);  or  though  the  capital  of  the  corporation  is  invested 
wholly  or  in  part  in  United  States  bonds  which  cannot  themselves 
be  taxed.  National  Bank  v.  Cofnmonwealth,  9  Wall.  353;  St.  Louie 
Building  &  Savings  Association  v.  Lightner,  47  Mo.  393.  In 
Union  Bank  v.  The  State,  9  Yerg.  490,  the  doctrine  of  the  court 
was  that  such  a  tax  must  be,  from  its  very  nature,  a  tax  in  personam 
and  not  in  rem.  "Bank  stock,"  say  the  court,  ''is  not  a  thing  in 
itself  capable  of  being  taxed  on  account  of  its  locality,  and  any  tax 
imposed  upon  it  must  be  in  the  nature  of  a  tax  upon  income,  and 
of  necessity  confined  to  the  person  of  the  owner,  and  if  he  be  a 
non-resident,  he  is  beyond  the  jurisdiction  of  the  State  and  not 
subject  to  her  laws." 

These  cases  are  to  the  effect,  that  shares  in  the  stock  of  a  cor- 
poration are  in  the  nature  of  choses  in  action,  incorporeal,  and 
have  no  «i7k«  independently  of  their  owner;  and  that,  consequently^ 
the  State  has  jurisdiction  over  them  to  tax  them  by  having  juiuh 
Vol.     XXIIl  — 69 
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diction  over  their  owner,  the  tax  being  in  fact  a  tax  upon  the  owner 
on  account  of  his  ownership,  rather  than  upon  the  shares  them- 
selves. In  the  light  of  these  cases,  we  think  the  defendant's  claim, 
that  the  tax  sued  for  could  not  be  legally  assessed  for  want  of  jaris- 
diction,  cannot  be  sustained. 

The  plea  avers  that  the  defendant  has  already  paid  a  tax  assessed 
upon  the  shares  in  Massachusetts.     It  is  doubttess  a  hardship  for 
him   to  pay  taxes  on  the  same  property  in  two  States.     But  the 
Massachusetts  tax,  even  if  valid,  could  not  divest  this  State  of  its 
jurisdiction.     The  laws  of  Rhode  Island  are  paramount  in  Rhode 
Island,  and  all  the  inhabitants  of  the  State  are  subject  to   them 
without  regard  to  the  laws  of  any  other  State.     If  there  be  any 
ground  upon  which  the  defendant  is  entitled  to  exoneration  because 
of   the  Massachusetts  tax,  it  is  that  clause  of   our  Constitution 
which  declares  that  ''the burdens  of  the  State  ought  to  be  fairly 
distributed  among  its  citizens,"  and  upon  the  claim  that  it  is  unfair 
to  tax  him  in  Rhode  Island  for  property  on  which  he  has  paid  a  tax 
in  Massachusetts.     We  do  not  think,  however,  that  the  tax  ought 
to  be  declared  void  under  that  clause  of  the   Constitution.    It 
would  certainly  be  going  too  far  to  hold  that  a  man  of  wealth, 
living  in  Rhode  Island,  cannot  be  taxed  at  all  in  Rhode  Island,  if 
his  property  is  all  invested  in  the  stocks  of  a  manufacturing  corpo- 
ration of  another  State,  and  there  subject  to  taxition.     And  if 
such  a  man  can  be  taxed  at  all  in  Rhode  Island,  the  question  of  how 
much,  is,  within  reasonable  limits  at  least,  a  legislative,  not  a  judi- 
cial question. 

The  defendant's  plea  will  be  overruled,  and  judgment  entered 
for  the  plaintiff  for  the  amount  of  the  tax  with  interest. 

Demurrer  sustained. 


Green  v.  Arnold, 

(U  R.  I.  864.) 

Tenants  in  common —  Mortgage  of  one  tenant's  interest  —  Partition, 

On  a  bill  in  equity  for  partition  between  two  tenants  in  common,  the  estate 
of  one  being  unincumbered  and  tbat  of  the  other  being  subject  to  various 
mortgages  covering  the  mortgagors  undivided  interest  in  various  parcel^ 
held,  that  a  decree  of  partition  could  not  extend  any  mortgage  to  propsf^ 
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not  deBcribed  and  included  in  each  mortgage.  Beld,  farther,  that  the  ag- 
gregate parcels  covered  by  each  single  mortgage  of  the  one  tenant  in  com- 
mon mnst,  for  purposes  of  partition,  be  considered  as  one  separate  estate. 
£dd,  farther,  that  as  between  tenants  in  common  a  sale  or  mortgage  by 
one  of  them  is  valid,  provided  sach  sale  or  mortgage  covers  the  vendor's  or 
mortgagor's  interest  in  the  whole  of  any  separate  parcel  or  estate,  notwith- 
standing the  tenancy  in  common  may  extend  to  other  parcels  or  estates. 
Of  two  tenants  in  common  one  mortgaged  his  interest  in  the  common  estate  to 
the  other  and  no  entiy  or  foreclosnre  has  taken  place.  HM,  the  mortgagee 
can  have  partition  in  eqnity.  When  owelty  is  required  to  equalise  parti- 
tion between  two  tenants  in  common,  the  estate  of  one  being  mortgaged,  it 
should,  if  to  be  paid  by  the  unincumbered  owner,  be  paid  to  the  mortgagee 
of  the  other  and  credited  on  the  mortgage  note. 

BILL  in  equity  for  partition.    On  motion  for  a  decree  Ox  parti- 
tion and  of  reference  to  a  commission  to  divide  the  realty  in 
question. 

Arnold  Oreen,  for  complainant 

James  O.  MarhUmdi  ^o^  respondents. 

DuRFEE,  C.  J.  This  is  a  bill  in  equity  for  partition  of  real  estate 
belonging  to  the  plaintiff,  Cornelia  E.  Green,  and  the  defendant, 
Samuel  G.  Arnold,  as  tenants  in  common.  The  bill  alleges  that 
the  common  estate  consists  of  sixteen  parcels,  which  are  respect- 
ively numbered  and  described  in  the  bill.  The  bill  further  alleges 
that  the  undivided  half  of  Samuel  G.  Arnold  in  fourteen  of  these 
parcels  is  subject  to  mortgages;  that  is  to  say,  his  undivided  half  in 
the  parcel  numbered  16  is  subject  to  a  mortgage  dated  April  12, 
1867,  held  by  George  W.  Butts  as  administrator  of  Louisa  M.  Butts; 
his  undivided  half  in  the  eleven  parcels  numbered  1,  2,  3,  4,  5,  6, 
8,  10,  11, 12,  13,  is  subject  to  three  mortgages,  now  held  by  the 
City  Savings  Bank;  the  parcels  numbered  1,  2,  3,  6,  and  11  being 
subject  to  a  mortgage  dated  February  13,  18G8;  the  parcels  num- 
bered 4,  5,  8,  10,  12  and  13,  being  subject  to  a  mortgage  dated 
February  18,  18C8,  and  all  the  eleven  parcels  being  subject  to  a 
mortgage  dated  October  1,  1868;  and  his  undivided  half  in  par- 
cels numbered  9  and  15  is  subject  to  a  mortgage  to  the  plaintiff, 
dated  March  28,  1874.  The  bill  also  alleges  that  after  the  afore- 
said mortgages,  the  undivided  half  of  Samuel  G.  Arnold  in  the 
entire  sixteen  parcels  is  subject  to  the  inchoate  dower  right  of  hia 
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>  ife,  Louisa  6.  Arnold.  The  said  Loaisa  G.  Arnold,  Qeorge  W. 
i^uttsy  and  the  City  Savings  Bank  are  made  parties  defendant. 
Answers  have  been  filed  by  Samuel  G.  Arnold  and  LoniBa  6. 
Arnold,  admitting  the  allegations  and  joining  in  the  prayer  of  the 
bill.  An  answer  has  been  filed  by  the  City  Savings  Bank  admitting 
the  allegations  of  the  bill.  No  answer  has  been  filed  by  George 
yf.  Butts,  and  against  him  the  bill  has  been  taken  as  confessed. 

The  case  now  comes  before  us  upon  the  plaintiff's  motion  for  a 
decree,  a  draft  of  which,  as  proposed  by  her,  has  been  submitted, 
and  is  assented  to  by  Samuel  G.  Arnold  and  Louisa  G.  Arnold, 
but  is  objected  to  by  the  City  Savings  Bank. 

The  proi^osed  decree  directs  a  division  of  the  estate  into  two 
equal  parts;  one  part  to  be  allotted  to  the  plaintifl!,  and  the  other 
part  to  be  allotted  to  the  defendant,  Samuel  G.  Arnold,  subject  to 
the  mortgages,  and  after  them,  to  Mrs.  Arnold's  inchoate  right  of 
dower;  the  mortgages  to  be  successive  liens  upon  Mr.  Arnold's 
one -half,  in  tlie  order  of  their  dates.  The  proposed  decree  empowers 
the  commissioners,  in  case  of  any  unavoidable  inequality  in  the 
value  of  the  two  parts,  to  fix  such  moderate  and  reasonable  owelty 
to  be  paid  by  the  plaintifl!  to  the  defendant  Samuel  G.  Arnold,  as 
may  be  required  to  equalize  the  partition. 

The  City  Savings  Bank  objects  to  the  provision  subjecting  the 
one-half  allotted  to  Mr*  Arnold  to  all  the  mortgages  in  the  order 
of  their  dates,  and  claims  that  it  is  entitled  to  have  Mr.  Arnold's 
one-half  in  that  part  of  the  realty.covered  by  its  mortgages,  allotted 
to  him  in  that  part,  and  to  retain  its  mortgages  u|>on  the  allotted 
half  in  that  part  to  the  exclusion  of  other  mortgages. 

We  do  not  think  that  any  mortgagee  can  have  his  mortgage  made 
a  lien  upon  any  part  of  the  half  allotted  to  Mr.  Arnold,  unless  that 
part  is  covered  by  his  mortgage.  For  instance,  the  mortgage  held 
by  Mr.  Butts  covera  only  Mr.  Arnold's  interest  in  land  at  Woon- 
sockett.  It  must  be  confined  to  that  land.  It  cannot  be  extended 
over  land  in  Providence.  The  mortgage  to  the  City  Savings  Bank, 
dated  February  18,  1868,  covers  Mr.  Arnold's  interest  in  six  tracts 
or  parcels  of  land  in  Providence.  It  must  be  confined  to  those  six 
tracts  or  ])arcel8.  It  cannot  be  extended  over  the  land  in  Woon- 
Gockft  or  over  other  land  in  Providence.  So  of  the  other  mort- 
gages. We  can  no  more  extend  the  mortgages  over  land  not 
covered  by  them  than  wo  could  so  many  absolute  conveyances.  And 
this  view  is  not  in  conflict  with  the  cases  referred  to  bj  the  plaintifl. 
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Jackson  V.  Pierce,  10  Johns.  417;  Crosby  v.  AUyn,  5  Me.  453; 
Williams  College  v.  Mallett,  VZ  id.  398.  Tliese  cases  simply  hold 
that  where  one  of  two  or  more  tenants  in  common  mortgages  his 
entire  interest  in  the  common  estate,  the  mortgage  will  cover  the 
part  allotted  to  the  mortgagor  in  any  petition  subsequently  mude. 
And  see  Loomis  v.  Rihy,  "Zi  111.  307;  Tliursto^i  v.  MinkCy  32  Md. 
571.  In  Randall  v.  Malletty  14  Me.  51,  also  cited  for  the  plaintiff, 
it  was  held,  that  where  one  of  several  tenants  in  common  mort- 
gages less,  than  his  entire  intei*est  in  the  whole  of  the  common 
estate,  and  the  estate  is  afterward  divided,  the  mortgage  will  cover 
a  proportional  interest  in  the  whole  of  the  part  allotted  to  the 
mortgagor.  There  was  no  difficulty,  in  either  of  these  cases,  in 
extending  the  mortgage  to  the  entire  allotment,  inasmuch  as  it 
originally  covered  the  entire  estate,  though  in  RandaU  v.  Mallett 
it  covered  less  than  the  whole  of  the  mortgagor's  interest.  In  the 
case  at  bar,  we  are  asked  to  extend  several  different  mortgages  of 
the  mortgagor's  interest  in  different  parts  of  the  common  estate 
over  the  whole  of  the  part  set  off  to  him  in  the  partition,  though 
the  part  set  off  will  necessarily  include  land  not  subject  to  all  the 
mortgages.  Wo  know  of  no  principle  or  authority  upon  which 
this  can  be  done.  If  the  wish  is  not  only  to  divide  the  estate 
between  the  plaintiff  and  Mr.  Arnold,  but  also  to  set  off  in  sever- 
alty the  different  parts  which  shall  be  severally  subject  to  the 
different  mortgages,  it  can  only  be  done,  in  our  o])inion,  by  treat- 
ing the  parts  covered  by  the  different  mortgages  as  so  many  distinct 
estates,  and  separately  partitioning  them  as  such. 

The  plaintiff  claims  that  as  to  her  the  mortgages,  being  mortga- 
ges of  distinct  parcels,  are  void,  and  that  she  is  entitled  to  have 
her  half  set  off  to  her  the  same  as  if  they  had  no  existence.  She 
relies  on  the  rule  that  one  of  two  or  more  tenants  in  common  can- 
not convey  his  interest,  or  any  part  of  his  interest,  in  less  than  the 
entire  estate  so  as  to  bind  his  co-tenants.  She  insists  that  this 
rule  invalidates  the  conveyance  or  mortgage  of  an  undivided  inter- 
est in  one  or  more  of  several  distinct  estates  which  are  held  in  com- 
mon, unless  all  the  estates  so  held  are  embraced.  The  rule  is 
doubtless  so  expressed  in  the  dicta  and  decisions  of  certain  courts ; 
Peabody  v.  Minoty  24  Pick.  329 ;  TTiompson  v.  Barber,  12  N.  H. 
563  ;  Freeman  on  Co-tenancy  and  Partition,  §§  197-208 ;  but  the 
mlo  carried  to  this  extent  is  disapproved  by  other  courts,  -which 
hold  that  the  rule  is  applicable  only  to  prevent  the  dismember- 
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ment  of  a  single  estate,  and  not  to  prevent  a  tenant  from  selling 
his  interest,  or  any  part  of  his  interest,  in  any  one  of  several  dis- 
tinct estates,  provided  he  does  not  sell  it  in  less  than  the  whole  of 
any  one  of  such  estates.  Thus,  in  Star  v.  Leavitt,  2  Conn.  243, 
it  was  held  improper  to  levy  an  extent  on  an  undivided  interest  ia 
two  parcels  when  an  undivided  interest  in  one  of  them  would  hare 
satisfied  the  claim.  So  it  has  been  held,  that  platting  lots  for  sale 
converts  the  lots  into  separate  estates,  and  that  an  undivided  interest 
in  any  one  of  the  lots  so  platted  may  be  lawfully  sold  and  conveyed. 
Carroll  v.  Norwoody  1  H.  &  J.  167  ;  Reinicker  v.  JSmiih,  2  id.  421 ; 
Primm  et  aL  v.  Walker^  38  Mo.  9^.  The  whole  subject  is  elabor- 
ately reviewed  and  discussed  in  Butler  v.  Roys  et  als.,  25  Mich.  53; 
and  the  conclusion  reached  in  that  case  is,  that  where  an  inher- 
itance consists  of  several  distinct  freeholds,  a  tenant  in  common 
may  convey  his  undivided  interest  in  any  one  or  more  of  them  ; 
and  that  where  such  an  inheritance  consists  of  separate  city  lots 
which  have  been  platted,  each  lot  is  presumed,  in  the  absence  of 
evidence  to  the  contrai*y,  to  be  a  distinct  holding. 

In  this  conflict  of  authority  we  feel  at  liberty  to  adopt  the  view 
which  appears  to  us  the  more  reasonable.  The  argument  in  favor 
of  extending  the  rule  to  the  whole  of  several  distinct  estates  is,  that 
the  property,  being  thus  kept  entire,  can  be  more  advantageously 
dealt  with  in  the  partition,  and  the  partition  can  be  had  in  one 
instead  of  several  suits.  There  is  force  in  the  argument  The 
objection  is,  that  the  rule,  so  extended,  unreasonably  fetters  the 
right  of  disposing  of  the  property.  Two  persons  may  be  tenants 
in  common  of  several  distinct  estates,  purchased  at  different  times, 
and  widely  separated  from  each  other,  though  all  in  the  same  State. 
Is  it  reasonable  to  hold  that  neither  of  them  can  sell  his  interest 
in  any  one  of  the  estates,  unless  he  sells  it  in  all  of  them  ?  Or 
that  no  person  can  safely  purchase,  or  attach,  or  take  a  mortgage 
of  the  interest  of  either  of  them  in  any  one  of  the  estates,  unless 
he  at  the  same  time  purchases,  or  attaches,  or  takes  a  mortgage  of 
his  interest  in  all  of  them  ?  If  the  rule  is  so,  the  purchaser  or 
mortgagee  of  an  undivided  interest  will  have  to  search  the  records 
of  every  town  in  the  State  before  he  can  be  sure  he  is  not  getting 
an  invalid  title.  This  is  putting  too  great  a  burden  on  purchasers 
and  mortgagees.  We  think  it  is  enough  if  the  purchaser  or  mort- 
gagee, of  an  undivided  interest  purchases  or  takes  a  mortgage  of 
Buch  interest  in  the  whole  of  any  separate  estate,  or  if  the  owner 
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of  snch  interest  so  sells  or  mortgages  and  convejs  the  same,  not- 
irithstanding  he  and  his  co-tenant  may  be  tenants  in  common  of 
other  estates.  We  decide  that  the  rule  does  not  go  beyond  that  in 
this  State. 

In  the  case  at  bar  there  would  seem  to  be  no  objection  to  treat- 
ing the  different  parts  which  are  subject  to  different  mortgages  as 
distinct  estates.  The  parcel  numbered  16,  which  is  subject  to  the 
mortgage  held  by  George  W.  Butts,  is  clearly  a  distinct  estate. 
The  parcels  numbered  1,  2,  3,  6,  and  1 1,  which  are  subject  to  the 
mortgage  held  by  the  City  Savings  Bank,  dated  February  13, 1868, 
are  distinctly  described,  and,  for  any  thing  that  appears,  are  either 
distinct  estates  in  fact,  or  are  treated  as  such.  The  same  is  true, 
practically,  of  parcels  numbered  4,  5,  8, 10,  12,  and  13,  which  are 
subject  to  the  mortgage  dated  February  18,  1868 ;  for  though  the 
parcel  numbered  JO  appears  to  have  been  originally  a  part  of  an 
ostate  made  up  of  the  two  parcels  numbered  9  and  10,  the  plaintiff 
has  herself  taken  a  mortgage  of  the  parcel  numbered  9,  thus  recog- 
nizing it  as  a  distinct  estate,  independent  of  the  parcel  numbered 
10.  The  three  parts  so  mortgaged  should,  therefore,  be  separately 
divided,  and  a  moiety  of  each  of  them  set  off  to  Samuel  6.  Arnold 
in  severalty,  subject  to  the  mortgage  which  covered  it  when  undi- 
vided. The  City  Savings  Bank  has  also  a  third  mortgage  covering 
all  which  is  covered  by  its  other  two  mortgages.  This,  however, 
will  create  no  embarrassment ;  for  the  two  halves  set  off  for  the 
two  other  mortgages  will  together  make  up  the  one-half  for  this 
third  mortgage. 

The  commissioners,  in  making  partition  in  the  manner  above 
indicated,  will  labor  under  certaiu  restrictions;  but  nevertheless, 
owing  to  the  number  and  extent  of  the  different  parcels  involved, 
there  will  be  room  for  a  good  deal  of  judgment  and  discrimination, 
which  it  will  be  their  duty  to  exercise  carefully,  so  as  to  avoid  any 
unnecessary  sacrifice  of  the  interests  and  conveniences  of  the  respect- 
ive co-tenants. 

The  parcels  numbered  9  and  15  are  subject  to  a  mortgage  to  the 
plaintiff,  and  the  question  is  raised  whether  they  can  be  divided, 
no  foreclosure  or  entry  under  the  mortgage  having  taken  place. 
In  Massachusetts,  in  a  suit  under  the  statute  by  the  mortgagor,  the 
mortgagee  objecting,  partition  was  refused.  Fuller  v.  Bradley,  23 
Pick.  8;  Blodgett  et  nl  v.  Ilildreth,  8  Allen,  186.  Here  the  suit  is 
in  equity,  and  is  brought  by  the  mortgagee,  the  mortgagor  assent-  M 
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ing  to  tho  partition.  AVc  can  see  no  reason  wiiy  the  partition  should 
not  be  made,  the  one-half  of  the  two  parcels  allotted  to  the  defend- 
ant^ Samuel  O.  Arnold,  to  be  subject  to  the  plaintiff's  mortgage. 
It  has  been  held,  where  husband  and  wife  are  tenants  in  commoQ, 
that  the  wife  can  sue  the  husband  for  partition  in  ofpiity,  though 
she  could  not  at  law.    Moore  v.  Moore,  47  N.  Y.  407. 

In  case  any  payment  of  owelty  is  required  of  the  plaintiff  to 
equalize  any  partition  of  the  parts  under  mortgage,  we  think  it 
should  be  made  to  the  mortgagees,  unless  they  choose  to  waive  it, 
and  be  credited  upon  their  mortgages. 

We  have  now  passed  upon  all  the  questions  which  have  been  raised; 
and  we  trust  that  the  opinion  which  we  have  expressed  will  enable  the 
parties  to  frame  a  decree  which  will  result  in  an  equitable  partition 
of  the  common  estate,  and,  at  the  same  time,  preserve  the  rights  of 
the  mortgagees  without  diminution  or  entanglement. 

I  Decree  accordingly. 
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I  GoTemuit  in  a  lease  whereby  the  lessee  oovenants  "  to  pay  the  taxes  of  er&rj 

I  name  and  kind  that  shoald  be  assessed  on  the  premises  at  any  time  daring 

the  said  term :  '*  Meld,  not  to  cover  an  assessment  for  benefits  aocraing  trom 
I  street  improvements.* 


/COVENANT.    On  demurrer  to  the  declaration. 

DuRFEE,  G.  J.  The  plaintiffs,  as  lessors,  sued  the  defendant,  as 
lessee,  in  actions  of  covenant  upon  covenants  in  their  respective 
leases.  The  declarations  set  forth  the  covenants  as  covenants  **to 
pay  the  taxes  of  every  name  and  kind  that  should  be  assessed  on 
the  premises  at  any  time  during  the  said  term,"  etc.  The  brench 
alleged  is  a  neglect  of  the  lessee  to  pay  a  certain  assessment  on  the 
plaintiffs  for  benefit  to  them  in  respect  of  the  real  estate  demised, 

*  See  Boston  Seameti's  Friend  Society  v.  Bostoti,  17  Am.  Repii  153,  and  note,  pu 
1B7;  StaU  v.  Ifewark,  Id  Am.  Rep.  464. 
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—  the  assessments  being  made  under  an  act,  passed  in  January, 
1854,  entitled  ''An  act  in^  relation  to  the  laying  out,  enlarging, 
straightening,  or  otherwise  altering  streets  in  the  city  of  Provi- 
dence/* The  defendant  having  obtained  oyer  of  the  leases,  from 
which  it  appears  that  the  express  covenants  in  the  leases  are  cove- 
nants to  ''  pay  all  taxes  that  shall  be  assessed  on  the  premises  at 
any  time  during  said  term,"  etc.,  omitting  the  words  '*  of  every 
name  and  kind/'  which  are  found  only  in  the  redde?iduvi  of  each 
of  the  leases,  demurs  to  the  declarations,  and  contends  that  he  has 
not  committed  any  breach  of  his  covenants  in  the  leases,  upon  the 
ground  that  an  assessment  for  benefit  under  the  act  of  1854  is  not 
a  "tax"  within  the  meaning  of  the  word  as  used  in  the  covenants. 

The  question  raised  by  the  demurrer  is  not  entirely  new  in  this 
State.  In  Love  et  ux,  v.  Hmoardy  6  R.  I.  116,  it  was  held  that  a 
covenant  in  a  lease  binding  the  lessee  to  pay  ''  all  taxes  and  assess- 
ments" on  the  demised  lot,  did  not  bind  the  lessee  to  pay  an  assess- 
ment nnder  the  act  of  1854  for  the  benefit  of  the  lessor's  rever- 
sionary interest  in  the  lot.  The  lease,  however,  was  made  in  1847, 
and  the  conrt  rested  its  decision  upon  the  ground  that  up  to  that 
time  such  an  assessment  had  never  been  known  in  the  State,  and 
80  could  not  have  been  in  the  contemplation  of  the  parties.  In 
The  Second  CongregcUioncd  Society  v.  CHty  of  Providence,  6  R.  I. 
335,  it  was  held  that  a  religious  society  was  liable  for  such  an 
aeaessment,  though  exempt  from  taxation  by  the  general  statute. 
The  same  doctrine  was  reaffirmed  In  the  Matter  of  College  Street,  S- 
R  I.  474.  The  conrt  also  held  in  that  case  that  Brown  University^ 
though  by  its  charter  it  was  "  freed  and  exempted  from  all  taxes," 
was  liable  for  such  an  assessment  The  case  was  decided  after  an 
exhaustive  review  of  the  authorities,  and  must  be  regarded  as  set- 
tling the  law  in  this  State  for  the  class  of  cases  to  which  it  belongs. 

The  case  at  bar  differs  from  the  two  latter  cases  in  that  it  is  a 
case  between  private  individuals,  whereas  the  two  latter  cases  were 
cases  involving  the  right  of  the  city  of  Providence,  in  its  public 
capacity,  to  assess  for  benefits,  under  the  act  of  1854,  certain  cor- 
porations which  were  by  statute  or  charter  exempt  from  taxation. 
The  plaintiffs  insist  upon  the  distinction  as  favorable  to  them.  Pub- 
lic grants  are  generally  construed  more  strictly  against  the  grantees. 
A  covenant  in  a  lease  is  to  be  construed  more  strictly  against  the 
ooYenantor.  This  distinction,  however,  cannot  much  affect  the 
value  of  the  cases  referred  to  as  precedents,  for  the  cases  appear 
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to  have  been  determined  not  so  much  by  the  rule  as  by  reasons 
which  apply  as  well  to  covenants  as  to  exemptions.  In  the  case  of 
Brown  University,  decided  //*  the  Matter  of  College  Street,  8  E.  I. 
474,  the  rule  of  construction  as  regards  public  grants  was  reversed 
by  the  terms  of  the  charter,  and  yet  the  court  declined  to  construe 
the  exemption  any  differently  on  that  account.  Indeed,  we  think 
it  would  seldom  happen  that  the  same  words  should  not  receive 
the  same  construction  whether  they  are  found  in  statutes,  charters 
or  covenants,  or  whether  the  controversy  regarding  their  meaniDg 
arises  between  two  individuals,  or  between  an  individual  on  the 
one  side  and  the  public  on  the  other.  We  certainly  have  no  right 
to  expect  that  language  will  be  used  with  more  scientific  precision 
in  a  covenant  than  in  a  statute,  especially  if  the  statute  has  under- 
gone revision. 

The  counsel  for  the  plaintiffs  contends  that  an  assessment  for 
benefit  is  a  tax,  and  that,  therefore,  a  covenant  to  pay  ''all  taxes" 
is  a  covenant  to  pay  such  ^n  assessment.  We  have  no  doubt  that 
an  assessment  for  benefit  is  a  tax.  It  was  so  regarded  in  the  earli- 
est decision  made  by  this  court  under  the  act  of  1854,  to  wit,  In 
the  Matter  of  Dorrance  Street,  4  E.  I.  230.  And  we  do  not  under- 
stand that  any  different  view  was  held  In  the  Matter  of  College 
Street^  though  that  case  was  decided  on  the  authority  of  previous 
cases,  in  some  of  which  a  different  view  was  favored.  What  the 
court  did  decide  In  the  Matter  of  College  Street  was,  that  an  assess- 
ment for  benefit  under  the  act  of  1854  is  a  tax  of  so  peculiar  a 
character  that  it  does  not  fall  within  the  meaning  of  the  word  as 
used  in  the  exemption  clauses  of  the  general  statute  of  the  State 
and  of  the  charter  of  Brown  University.  In  other  words,  the  case 
recognizes  a  distinction  between  the  generic  or  scientific  meaning 
of  the  word  'Hax"  and  its  meaning  as  ordinarily  used,  taxes  being 
ordinarily  exacted  for  the  public  service,  and  not  by  way  of  com- 
pensation for  benefits  specially  conferred.  Such  a  use  of  language 
is  not  uncommon.  For  instance,  men  are  animals;  and  yet  men 
are  not  animals  within  the  meaning  of  the  word  as  ordinarily  used. 

The  question,  then,  is  not  whether  an  assessment  for  benefits  is 
a  tax,  but  whether  ic  is  a  tax  within  the  meaning  of  the  word  as 
used  in  the  lease.  In  Jeffrey  et  al.  v.  Neale,  L.  B.,  6  C.  P.  240, 
BoviLL,  C.  J.,  remarked  that  ''  it  has  been  frequently  held  that,  in 
cases  of  this  nature,  some  amount  of  qualification  must  be  placed 
on  words  which  at  first  sight  might  be  capable  of  a  very  extensive 
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signification."  The  remark  is  borne  out  by  the  English  cases. 
TidswM  V.  Whiiworth,  L,  E.,  2  0.  P.  326;  Baker  v.  Oreenhill  el  als., 
3  Q.  K  148;  SouthaU  y.  Leadbeiter,  3  Term  Bep.  458;  Barrett  v. 
Duke  of  Bedford,  8  id.  602;  and  see  Love  et  ux.  v.  Howard,  6  R.  I. 
11 69  and  the  cases  there  cited.  The  remark  is  also  supported  by 
American  authority.  In  the  Matter  of  College  Street,  8  R.  I.  474, 
and  cases  there  cited;  Boiling  v.  Stokes,  2  Leigh,  178;  and  the 
remarks  of  the  court  in  Harvard  College  v.  Boston,  104  Mass.  482, 
483;  and  The  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  432,  433.  The 
American  cases  upon  exemption  claimed  under  statutes  and  char- 
ters arc  fully  collected  in  Gooley  on  Taxation,  147,  and  note.  In 
some  of  those  cases  exemptions  granted  in  the  most  comprehensive 
terms  were  held  not  to  cover  assessments  for  benefit.  The  reason 
is,  men  when  they  speak  of  taxes  do  not  think  of  assessments  for 
benefit,  and  though,  technically  speaking,  such  assessments  are 
taxes,  men  do  not  call  them  taxes  but  assessments.  In  the  case  at 
bar  it  seems  hardly  credible,  if  the  parties  designed  to  have  their 
covenants  cover  such  assessments,  that  they  would  have  omitted  to 
use  the  word  '^  assessments,"  to  express  their  meaning,  in  addition 
to  the  word  '^  taxes."  It  is  urged  that  we  must  construe  the  lease 
in  view  of  the  cases  previously  decided,  in  which  such  assessments 
had  been  held  to  be  taxes.  But,  unhappily  for  this  view,  many  of 
the  very  cases  which  recognize  them  as  taxes  also  hold  that  they 
are  not  taxes  within  the  meaning  of  the  word  as  ordinarily  used 
in  statutes,  charters,  and  contracts.  It  is  also  pressed  upon  us  that 
the  language  of  the  leases  is  '^taxes  of  every  name  and  kind."  This 
language  would  be  entitled  to  more  consideration  if  it  were  the 
language  uniformly  used  in  the  leases.  The  words  quoted  are  taken 
from  the  reddendum.  The  words  of  the  express  covenant  are 
simply  '^  all  taxes  that  shall  be  assessed  on  the  premises."  This 
indicates  that  the  words  '^  every  name  and  kind"  were  not  specially 
emphasized  in  the  minds  of  the  parties,  and  therefore  we  ought 
not  specially  to  emphasize  them  in  construing  the  contracts.  See 
Jeffrey  et  al.  v.  Neale,  L.  R.,  6  C.  P.  240.  Furthermore,  in  seeking 
for  the  meaning  of  the  parties  it  ought  not  to  be  forgotten  that  an 
assessment  for  benefit  is  not  assessed  upon  the  premises  as  taxes  on 
real  estate  are  usually  assessed  ;  but  that,  under  the  act  of  1854, 
the  two  distinct  estates  of  the  lessor  and  the  lessee  in  the  premises 
are  each  recognized  and  separately  assessed,  and  that  the  lessee, 
having  been  held  to  pay  the  assessment  upon  his  own  interest,  is 
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now  sued  for  not  paying  an  assessment  for  benefit  accruing  to  the 
lessor  in  respect  of  the  reversion. 

The  counsel  for  the  plaintiffs  cites  cases  in  which  lessees  have 
been  held  liable  for  such  assessments  for  benefits.  In  those  csisos. 
however,  there  were  other  words  evincing  an  intent  to  oxteiul  tlu' 
liability.  Thus  in  Codman  v.  Johyison,  104  Mass.  491,  the  language 
was  **  taxes  and  assessments  ;"  in  Curtis  el  ah  v.  Pierce,  115  Mass. 
186,  ''rates,  taxes,  and  duties  :"  and  in  Blake  et  ah  v.  Baker  et  aLu 
115  Mass.  188,  ''  taxes  and  duties.'^  No  case  is  cited  in  whicli,  in 
the  absence  of  any  such  additional  word,  a  lessee  has  been  holil 
liable  for  such  an  assessment 

Upon  the  whole,  following  the  precedents  and  the  reasons  u^xni 
which  the  precedents  rest,  we  are  led  to  the  conclusion  that  the 
defendant  is  not  liable,  by  virtue  of  the  covenants  in  the  leases,  to 
pay  an  assessment,  under  the  act  of  1854  in  respect  of  the  rever- 
sionary interest  of  the  lessor  in  the  demised  premises,  and  that  the 
demurrers,  therefore,  ought  to  be  sustained. 

Demurrers  sustained,  and  judgment  for  defendant  far  coets. 


Arnold  Oreen,  for  plaintiffs. 
James  Tillingliast,  for  defendants. 


Newton  v.  Nbwton. 

aiR.L880.) 

Oj^n  of  purehtue  — Hot  tranemisiibU. 

Defendant  gave  J.  S.  a  bond  conditioned  that  J.  S.  might,  at  hia  own  option, 
within  a  certain  time,  purchase  certain  real  estate  belonging  to  defendant 
upon  pajing  a  sum  named.  J.  8.  dying  before  the  expiration  of  the  time 
without  having  availed  himself  of  the  option*  hM,  that  the  option  was  neither 
a  ciiose  in  action  nor  a  transmissible  right  of  property,  bat  a  personal  pxiv* 
iloge  in  J.  S.,  and  that  upon  his  death  the  bond  lapsed. 


B 


ILL  in  equity.    The  opinion  states  the  case. 


Francis  Brinley  £  C,  0,  Van  Zandt,  for  complainants. 
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William  P.  Sheffield,  for  respondents. 

m 

DuRFEE,  G.  J.     This  is  a  motion  for  leave  to  amend  a  bill  in 
equity.     The  bill  is  brought  by  the  widow  and  children  of  William 
Newton,  late  of  Newport,  deceased,  against  Edward  P.  Newton, 
administrator  upon  his  estate.    The  bill  sets  forth  that  on  the  4th 
day  of  February,  1847,  William  Newton  conveyed  to  the  defendant, 
for  $2,000,  one  undivided  half  part  of  a  certain  lot  of  land  in  New- 
port, and  that  on  the  13th  day  of  February,  1858,  said  William 
Newton  conveyed  to  the  defendant,  for  $1,600,  one  undivided  half 
part  of  a  certain  other  lot  of  land  in  Newport.     The  bill  further 
sets  forth  that  there  was  among  the  personal  property  of  William 
Newton  which  came  into  the  hands  of  the  defendant,  in  his  capac- 
ity as  administrator  as  aforesaid,  as  the  plaintiffs  have  recently 
been  informed,  a  certain  bond  or  writing  obligatory,  executed  by 
the  defendant  and  delivered  to  William  Newton,  the  purport  of 
which  was  as  follows,  to  wit:  It  recites  the  sales  above  mentioned, 
and  binds  the  defendant  under  a  penalty  of  $4,000  to  fulfill  an 
agreement  by  which  he  grants  "  the  privilege  to  the  said  William 
Newton  at  any  time,  at  his  own  option,  for  or  within  the  term  of 
seven  years  from  the  present  date,  to  purchase  the  whole  of  said  two 
states  for  the  sum  of  eight  thousand  dollars,"  etc.,  provided  that 
at  the  delivery  of  the  deed  the  defendant  should  be  "fully  exon- 
erated from  all  liabilities,  responsibilities,  or  losses,  past,  present, 
or  future,  in  relation  to  the  firm  known  as  Newton  Brothei's."  etc. 
The  l)oud  was  dated  February  13,  1858,  the  day  of  the  second  sale 
iibove  mentioned.    The  bill  further  alleges  that  William  Newton 
died  September  24,  1862,  and  that,  therefore,  there  remained  three 
years  and  more  to  his  legal  representatives  or  heirs,  within  which 
time  they  could  have  purchased  the  whole  of  the  estate,  described 
in  said  bond,  for  $8,000,  had  either  of  the  plaintiffs  been  aware  of  the 
existence  of  said  bond.     The  bill  charges  that  the  defendant,  neg- 
lectful of  his  obligation  as  administrator,  fraudulently  kept  the 
bond  a  secret  from  the  plaintiffs  in  order  that  said  estates  might 
vest  in  him  by  lapse  of  time,  they  having  become  of  great  value; 
4iDd  that,  as  the  defendant  refuses  to  make  discovery  of  said  bond, 
the  plaintiffs  cannot  proceed  in  an  action  or  suit  against  him, 
which  they  desire  and  intend  to  bring.    The  bill  prays  a  discovery 
ot  the  bond  and  an  injunction  to  prevent  the  defendant  from  selling 
the  two  estates  aforesaid. 
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The  defendant  in  his  answer  admits  the  making  of  the  bond, 
which  he  says  was  executed  in  duplicate,  one  of  the  duplicate  bonda 
being  delivered  to  William  Newton,  and  the  other  kept  by  him- 
self. He  produces  the  bond  which  he  says  was  kept  by  himself, 
and  denies  that  the  bond  delivered  to  William  Newton  ever  came 
to  his  possession,  or  was  fraudulently  concealed  by  him.  He 
further  avers  that  William  Newton  died  insolvent,  and  that  the 
understanding  between  himself  and  William  Newton  was  that  the 
privilege  secured  by  the  bond  was  purely  a  personal  option. 

The  plaintiffs'  motion  is  a  motion  to  amend  the  bill  by  adding  a 
prayer  for  relief,  to  the  effect  that  the  title  of  the  defendant  in  the 
two  estates  aforesaid  may  be  decreed  to  be  that  of  a  mortgagee 
only,  for  $8,000  from  the  day  he  came  into  possession  of  the  bond, 
and  that  he  may  be  decreed  to  come  to  an  account,  etc.,  and  that 
the  two  estates  may  oe  sold  under  the  order  of  the  court  and  the 
proceeds  of  the  sale  applied'  to  the  payment  of  said  $8,000  with 
interest,  and  the  balance,  if  any,  may  be  decreed  to  be  the  prop- 
erty of  the  plaintiffs,  and  for  general  relief. 

The  defendant  resists  the  motion  on  various  grounds,  and  especi- 
ally upon  the  ground  that  the  privilege  secured  by  the  bond  to 
William  Newton  of  purchasing  the  two  estates  was  a  purely  per- 
sonal option  and  determined  at  his  death. 

The  privilege  did  not  in  express  terms  extend  to  the  heirs  or  legal 
representatives  of  William  Newton,  and,  therefore,  if  it  passed  to 
them,  it  passed  to  them  because  it  was  cither  a  chose  in  action  or  a 
transmissible  right  of  property.  But  certainly  it  was  not  a  chose  in 
action  in  William  Newton,  for  William  Newton  never  elected  to  pur- 
chase, and,  until  he  did  elect  to  purchase,  and  offer  to  comply  with 
the  conditions  of  sale,  no  right  of  action  would  accrue  to  him.  The 
privilege,  during  his  life,  was  a  mere  unaccepted  offer,  which  dif- 
fered from  ordinary  offers  to  sell  in  that  its  continuance  was  secured 
by  a  bond.  It  is  entirely  uncertain  whether  William  Newton 
would  ever  liave  accepted  the  offer,  if  he  had  lived  as  long  as  the 
offer  was  to  continue.  A  refusal  of  the  offer  involved  no  loss  or 
forfeiture  of  his  estate.  It  was  not  an  option  to  do  one  of  two 
tliings,  one  or  the  other  of  which  was  obligatory  upon  him;  but  a 
simple  privilege,  secured  to  him  for  seven  years,  to  purchase  *'  at 
any  time  at  his  own  option."  In  other  words,  he  had  seven  years 
to  make  up  his  mind  whether  he  would  purchase  or  not,  and  to 
procure  the  means  of  purchasing.    Such  a  privilege  may  have  been 
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Tery  yalnable,  but  it  does  not  appear  that  he  ever  made  up  his 
mind  to  accept  the  proffered  terms  of  sale;  and  inasmuch  as  neither 
his  personal  representatives  nor  his  heirs  at  law  could  make  up  his 
mind  for  him  after  his  death,  we  do  not  see  how  they  could  either 
succeed  to  or  inherit  the  option  secured  to  him,  any  more  than  they 
could  succeed  to  or  inherit  his  mind  itself. 

If  the  administrator  should  purchase  under  the  option,  he  should 

doubtless  purchase  for  and  in  the  name  of  the  heirs  at  law,  the 

property  being  real  estate.     In  this  State,  where  the  next  of  kin 

and  the  heirs  at  law  are  generally  the  same  persons,  and  where  the 

real  and  personal  estate  is  equally  liable  for  debts,  such  a  change 

in  the  form  of  the  assets,  if  wisely  made,  would  be  of  small  import- 

.moe.    But  to  test  the  power  of  the  administrator,  we  may  inquire 

what  the  result  would  be  at  common  law.     At  common  law  the 

next  of  kin  and  the  heirs  at  law  are  often  not  the  same,   and  real 

estate  is  not  liable  to  the  same  extent  as  personal  property  for  debts; 

and,  therefore,  to  concede  to  the  administrator  the  power  to  accept 

the  option  would  be  to  concede  to  him  the  power,  to  the  extent  of 

the  option,  to  change  the  succession  to  the  property,  and  to  qualify 

its  liability  for  the  debts  of  the  intestate.     We  think  there  is  no 

principle  on  which  this  could  be  permitted.    Moreover,  in  the  case 

at  bar,  the  administrator,  to  have  accepted  the  option,  would  have 

had  not  only  to  pay  $8,000,  but  also  to  exonerate  the  maker  of  the 

bond  from  partnership  losses  and  liabilities.     Neither  the  bill  nor 

the  proposed  amendment  offers  to  fulfill  this  condition,  or  shows 

that  it  was  ever  within  the  power  of  the  administrator  to  fulfill  it. 

Certainly  the  administrator  had  no  power  to  bind  the  estate  to 

such  an  exoneration  by  and  contract  of  indemnity,  if  that  was 

required  for  the  fulfillment  of  the  conditions.     Such  a  conti'act 

would  have  been  beyond  his  capacity  as  administrator. 

We  do  not  tind  any  case  in  which  tlie  precise  point  here  raised 
has  been  decided;  but  there  are  English  cases  which  hold  that  an 
heir  or  devisee  is  entitled  to  have  a  contract  for  the  purchase  of 
real  estate  specifically  performed  by  the  administratjor  or  executor 
in  case  the  intestate  or  intestator  could  have  been  held  to  perform 
it,  if  lie  were  alive;  but  it  is  not  entitled  to  have  the  contract  so 
performed,  if,  in  consequence  of  any  defect  of  title,  the  intestate 
or  testator,  being  alive,  would  not  be  bound  by  it,  nor  to  have  the 
amount  of  the  stipulated  consideration  laid  out  in  other  lauds  or 
paid  to  him  in  specie.    Btcckniasier  v.  Harrop,  7  Ves.  Jun.  341; 
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Broome  v.  Monck,  10  id.  597;  Savage  v.  Carroll,  1  Ball  &  B. 
^81;  Collier  v.  Jenkins  et  ale.,  Younge,  295.  And  that  a  mere 
option  to  purchase  is  prohably  not  assignable,  see  Meynell  v.  Surtm, 
3  Sni.  &  G.  101,  117.  These  cases,  though  not  precisely  in  point, 
contirm  us  in  our  conclusion,  that  the  privilege  or  option  secured  to 
William  Newton  did  not  descend  to  his  heirs  at  law  or  to  his  per- 
sonal representatives,  and  that,  upon  his  death,  the  defendant  was 
freed  from  the  obligation  of  his  bond. 

The  plaintiff  moves  for  leave  to  amend  by  adding  a  prayer,  to 
the  effect  that  the  title  of  the  defendant  in  the  two  estates  described 
in  the  bill  may  be  decreed  to  be  that  of  a  mortgagee  only  for  18,000 
from  the  day  he  came  into  possession  of  the  bond.  The  bill  does 
not  contain  any  allegation  which  would  warrant  any  such  decree. 
On  the  contrary,  it  appears  from  the  bill  that  the  conveyance  of 
the  two  estates  by  William  Newton  to  the  defendant  was  not  a 
mortgage  but  an  absolute  sale,  and  was  not  even  a  sale  of  the  entire 
•estates,  but  only  of  William  Newton's  undivided  moiety  in  them. 
The  defendant,  for  any  thing  that  appeal's,  was,  from  the  date  of 
the  second  conveyance,  the  absolute  owner  of  the  two  estates;  and 
the  only  claim  which  William  Newton  had  upon  them  was  the 
privilege  of  purchasing  them,  at  any  time  during  seven  years,  at 
his  own  option,  for  $8,000,  and  the  exoneration  of  the  defendant 
from  copartnership  losses  and  liabilities. 

We  think,  therefore,  without  considering  other  questions  which 
have  been  raised  and  which  suggest  themselves,  that  the  bill  does 
not  show  a  case  upon  which  the  plaintiffs  are  entitled  to  relief,  and 
that  the  proposed  amendment,  if  allowed,  would  be  entirely  nuga- 
tory.    The  motion  is  accordingly  denied  and  dismissed. 

Motion  dimieeed. 
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(U  B.  1. 965.) 

Trad^ma^k —  When  infringement  will  not  be  enjoined — Assignment  of  trade 

mark. 

A.  C.  &  Co.,  being  the  Bucoessors  by  parcliaae  of  Stillmftn  ft  Co.,  woolen 
nuinafactarers,  continued  to  use  "  Stillman  4k  Co."  as  a  trade-mark  on  their 
ticket  for  goods.  Latimer,  Stillman  &  Co.,  the  leBsees  of  a  mill  formerly 
used  by  Stillman  &  Co.,  known  both  as  the  "Stillman  Mill"  and  as  the 
*  Seventh  Day  Mill,"  used  "  Stillman  Mills  "  as  a  trade-mark.  On  a  petition 
for  an  injunction,  brought  by  A.  C.  &  Co.,  against  Latimer,  Stillman  &  Co., 
to  prevent  their  so  using  the  word  "  Stillman,"  it  appearing  that  no  decep- 
tion could  be  charged  on  either  complainants  or  respondents,  and  that  no 
person  of  the  old  firm  of  Stillman  &  Co.  was  a  member  of  the  firm  of  A.  C. 
Jfc  Co.,  /teld,  that  the  injunction  could  not  be  granted.  Held,  further,  that 
a  ipanufacturer  has  the  right  to  label  his  goods  with  his  own  name  or  that 
of  his  mill,  if  no  fraudulent  purpose  is  intended.* 

Q'lery.  If  a  trade-mark  whose  reputation  depends  on  the  excellence  of  the 
manufacture,  or  the  skill  and  honesty  of  the  manufacturer,  can  be  legally 
assigned  ? 

Qti^ry.  If  the  English  practice  of  retaining  a  firm  name,  when  no  original 
partner  remains,  is  generally  recognized  in  American  law  ? 

BILL  in  equity  charging  that  the  complainants  used  a  ticket  con- 
taining the  words  ''  Stillman  &  Co."  as  a  trade-mark  for  their 
wooleii  goods,  and  that  the  respondents,  manufacturers  of  woolen 
goods,  some  of  which  were  like  those  of  the  complainants  and 
some  inferior  to  them,  used  on  their  goods  a  ticket  resembling  the 
complainants'  ticket,  and  containing  the  words  '^  Stillman  Mills/' 
with  intent  to  defraud  the  complainants  and  the  public. 

The  case  was  heard  on  a  motion  to  enjoin  the  respondents  from 
nsing  the  words  ^'  Stillman"  on  their  trade  ticket  The  facts  are 
stated  in  the  opinion  of  the  court. 

Potter,  J.  The  bill  alleges  that  from  July  1,  1864,  to  April  1, 
1871.  George  G.  Stillman,  Amos  Stillman,  Jonathan  P.  Stillman, 

*  See  Popham  v.  Cole^  oiife,  p.  22.  As  to  use  of  one's  own  name,  see  Meneely 
▼.  .Weneefv*  2I>  Am.  Rep.  489.  As  to  assignment  of  trade-mark,  see  Witthaua  ▼. 
Brtitc»i,  22id.  44. 
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Thomas  V.  Stillman,  Albert  Stillman,  and  A.  Carmicliel  were  part- 
ners by  the  stylo  of  Stillman  &  Co.,  in  manufacturing  linsejs, using 
on  their  goods  a  ticket  or  label  containing  **  Stillman  &  Co."  on  it 
as  a  trade-mark,  and  that  they  had  acquired  a  considerable  reputa- 
tion for  said  goods.  Albert  died  April  1,  1871,  and  his  share  was 
bought  out  by  Amos,  Jonathan,  and  Thomas,  and  the  firm  continued 
to  November,  1871,  when  George  bought  the  right  to  said  ticket, and 
continued  to  manufacture  until  July  G,  1875,  when  he  sold  said  ticket 
to  the  plaintiffs,  whose  firm  consisted  of  A.  Curniichel,  William  B. 
Law  ton,  George  Carmichel,  Jr.,  and  \V.  P.  Buniev.  The  plaintiffs 
made  two  varieties  of  linsevs,  and  their  sfoods  were  known,  not  unlv 
as  Stillman  &  Co.'s  linseys,  but  as  Stillman  linseys,and  had  kept  up 
the  reputation  of  the  goods.  And  it  is  further  alleged  that  rhe 
defendants  (whose  firm,  consisting  of  Robert  F.  Latimer,  Janu*? 
Stillman,  and  Alexander  Jaffrey,  was  formed  August,  1874)  hail 
begun  in  July,  1870,  and  were  continuing  to  make  linseys  —  some 
like  plaintiffs'  and  some  inferior,  and  with  a  fraudulent  design  to 
injure  the  plaintiffs  and  the  public,  and  knowingly  and  wrongfully, 
either  with  intent  to  defraud,  or  without  such  intent,  put  upon 
them  a  label  or  trade-mark,  in  imitation  of  that  of  the  plaintiffs', 
whereby  the  public  are  liable  to  be,  and  are,  deceived,  and  tlie 
plaintiffs  deprived  of  great  profit,  etc. 

A  suit  at  law  was  commenced  in  August,  1876,  and  the  bill  con- 
taining the  foregoing  allegations  was  filed  August  11,  1876.  An 
injunction  having  been  granted  until  the  hearing,  a  motion  f«>r 
preliminary  injunction  was  heard  before  Mattesox,  J.,  and  by  him 
refused,  and  the  matter  has  now  b^en  argued  at  great  length  before 
the  full  court. 

It  appears,  from  the  affidavits  and  papers  filed,  that,  in  1841, 
Jonathan  P.  and  Amos  Stillman  bought  of  0.  M.  Stillman  the 
mill  at  Westerly,  or  Pawcatuck  Bridge  (but  on  the  Stonington 
side  of  the  river),  and,  in  1843,  fitted  up  a  part  of  it  for  manu- 
facturing linseys,  and  that  they  continued  the  manufacture  '>f 
them  there,  under  various  changes  of  firm,  until  1873.  Part  of 
the  time  Jonathan  and  Amos  were  alone;  they  subsequently  tixik 
in  Thomas  V.,  son  of  Jonathan,  and  Albert  Stillman.  After  the 
(ire,  in  ]8(;(),  the  mill  was  rebuilt,  and  the  old  firm  took  in  Wel- 
come Stillman,  under  the  stvle  of  Stillman  &  Co.  On  tlie  death 
of  Welcome,  in  1804,  his  son,  George  G.,  came  in.  On  the  death 
of   Albert,  in  18T1,  his  interest  was  bought  by  some  of  the  part- 
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ners,  and  the  firm  so  remained  until  November  10,  1871,  when  it 
was  dissolved,  and  the  old  members  (excepting  Georo^e),  together 
with  Berry  and  Stanton,  formed  anew  firm,  by  tlie  name  of  Still- 
man,  Stanton  &  Co.,  which  continued  until  December  5,  1872.  In 
June,  1874,  Berry  and  Stanton  foreclosed  a  mortgage  they  held  on 
the  mill,  and,  taking  jmssession,  leased  it  to  the  defendants,  or 
one  of  them,  who  had  formed  a  firm  for  manufacturing  about 
chat  time. 

The  plaintiffs'  firm  was  formed^  in  1 873.  Carmichel  had  been 
superintendent  of  the  mill  for  Stillman  &  Co.,  and  was  also  with 
Stillman,  Stanton  &  Co.  until  they  stopped. 

Have  the  complainants  such  a  title  to  the  label  or  design  which 
tliev  use  on  their  goods  as  to  prevent  others  from  using  it,  and,  if 
so.  have  the  defendants  violated  this  right  by  using  it,  or  one  so 
similar  that  a  court  of  equity  ought  to  interfere? 
The  complainants  claim  it  on  three  grounds: 
First.  From  Carmichel  having  formerly  been  a  partner  with 
Stillman  &  Co. 

We  cannot  find,  upon  the  facts  as  stated  by  the  complainants, 
that  he  was  ever  a  partner  in  the  old  concern.  His  name  does  not 
aj>|>ear  in  the  notice  of  dissolution.  He  received  a  portion  of 
the  profits  as  compensation  for  superintendence.  And,  further- 
more, if  he  was  a  partner,  upon  the  dissolution  of  that  firm,  in 
Xx>vember,  1871,  the  right  to  this  trade-mark,  if  of  any  value,  was 
sold  out  to  another  person,  viz.,  George  G.  Stillman. 

Second.  That  he  purchased  the  right  to  use  it  from  George  G. 
Stillman,  one  of  the  old  firm,  who  had  bought  it  on  the  disso- 
lution. 

Third.  By  prior  user.  The  complainants  rest  their  claim  on 
their  right  to  use  the  word  "Stillman"  prominently  on  their 
lal)els,  and  also  claim  that  the  general  effect  of  the  defendants' 
labels,  design,  colors,  etc.,  is  to  deceive  and  to  induce  purchasers 
to  believe  that  they  are  buying  the  goods  manufactured  by  the 
plaintiffs. 

Trade-marks  were  classified  by  Lord  Romilly,  M.  R,  into  personal 
and  local.  Mr.  Tudor  (Leading  Cases,  2d  ed.,  vol.  2,  *573)  sug- 
gests, as  axlditional  classes;  third,  symbolical,  as  figures  of  animals, 
etc.;  fourth,  where  a  fancy  name  is  used;  and  fifth,  where  the  claim 
is  to  a  trade-mark  compounded  more  or  less  of  the  others.  In  the 
old  actions  at  law  the  remedy  was  chiefly  on  the  ground  of  fraud. 
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Soe  a  review  of  them  in  Motley  v.  Downman,  3  M.  &  C.  1.  See, 
also,  Crawshay  v.  Thompson  et  «&.,  4  M.  &  G.  357 ;  also  American 
note  to  last  case,  43  Eng.  Com.  Law  Rep.  204 ;  Southern  v.  Hm^ 
Popham,  143;  3  Cro.  Jac.  468.  But  as  that  remedy  is  now  seldom 
resorted  to,  we  need  only  inquire  into  the  grounds  on  which  courts 
of  equity  exercise  jurisdiction.  In  some  of  the  early  cases  it  was 
rested  on  the  grcoind  of  fraud.  In  some  later  cases  partly  on  that 
ground  and  partly  on  the  ground  that  it  was  to  be  treated  as  a  spe- 
cies of  property.  In  the  case  of  The  Collins  Co.  v.  Brown^  3  Kay 
&  J.  423,  which  was  a  case  of  edge  tools.  Page- Wood,  V.  C,  says 
(page  426):  '*  It  is  now  settled  law,  that  thei-e  is  no  property  what- 
ever in  a  trade-mark;  but  that  a  person  may  acquire  a  right  of 
using  a  particular  mark  for  arcicles  which  he  has  mauufactared,  so 
that  he  may  be  able  to  prevent  any  other  person  from  using  it, 
because  the  mark  denotes  that  articles  so  marked  were  manufac- 
tured by  a  certain  person."  And  (page  431),  **Xo  iierson  can 
acquire  property  in  a  trade-mark."  But  no  one  has  a  right  to  use 
it  to  deceive. 

Subsequently,  in  the  case  of  Hall  y.  Barrows,  Lord  Romillt,  M. 
R  (A.  D.  1863,  11  W.  R.  526),  held  that  it  rested  on  the  ground 
of  property;  and  Lord  Westbuby,  L.  C,  in  the  same  case  (12  W. 
R.  322;  4  Do  G.,  J.  &  S.  160),  put  it  on  t^e  same  ground,  arguing 
that  fmud  on  the  public  was  no  reason  for  relief  unless  it  caused 
damage  to  the  plaintiff,  and  that  the  defendants  were  liable  to  bi' 
enjoined  in  many  cases  where  no  fraud  was  intended.  This  vas  a 
case  of  a  very  old  partnership  which  had  been  changed  several  time>, 
so  that  the  trade-mark,  consisting  of  the  initial  letters  of  the  names 
of  the  original  partners,  did  not  represent  the  names  of  the  pres- 
ent firm,  and  the  dispute  was  between  persons  claiming  under  tlu 
firm;  when  examined  we  find  it  merely  decides  that  a  trado- 
mark,  consisting  of  a  name,  may  be  sold  with  the  works  in  such  a 
manner  as  to  prevent  a  surviving  partner  from  using  it,  and  the 
court  expressly  say  that  they  do  not  mean  to  decide  that  it  could 
be  sold  separately  from  the  works. 

Tlie  recent  case  of  The  Sitiger  Manufacturing  Co.  v.  Wilson, 
decided  in  August,  1876,  by  the  Lords  of  the  Court  of  Appeal  in 
England  (24  W.  R.  1023),  contains  a  full  discussion  of  this  ques- 
tion, and  qualifies  very  materially  the  doctrine  of  property  in  a 
name  or  mark. 

The  plaintiffs  in  that  case  claimed  that,  while  thev  had  patents 
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for  parts  of  their  machinery,  they  never  liad  a  patent  particularly 
descriptive  of  any  one  machine;  that  the  name  did  not  imply  any 
specific  principle  of  construction,  but  merely  designated  the  ma- 
chines made  by  the  plaintiffs;  and  that  they  had  acquired  a  great 
reputation  by  reason  of  their  excellence  and  durability;  that  the 
defendants,  under  that  name,  manufactured  and  sold  inferior 
machines,  to  the  injury  of  the  reputation  of  the  plaintiffs. 

The  defendants  denied  that  the  term  "  Singer,"  as  understood 
by  the  trade,  designated  any  particular  manufactui*e,  but  claimed 
that  it  represented  only  one  of  two  modes  of  construction.  It 
appeared  that  the  defendants'  names  were  on  all  their  machines, 
that  there  was  no  similarity  in  their  marks,  but  that  the  defend- 
ants advertised  machines  as  manufactured  by  themselves,  of  sorts 
formerly  patented  in  America,  and  with  improvements  of  their 
own.  and  described  them  as  of  several  sorts,  using  the  name  of  the 
plaintiffs  for  one. 

The  case,  although  it  was  only  an  advertisement,  and  the  name 
was  not  on  the  machines  sold,  involved,  as  will  be  seen  from  the 
arguments,  the  right  to  the  use  of  the  name,  and  the  whole  subject 
of  trade-marks  was  discussed. 

Jessel,  M.  R.,  refused  to  grant  an  injunction.  He  remarks 
upon  the  various  classes  of  cases  of  trade-marks  and  trade  names, 
and  says:  "There  is  no  right  in  a  trade-mark  except  to  protect  the 
manufacturer  of  the  goods; "  that  the  defendant  tells  the  pur- 
chaser fully  and  openly,  and  not  in  small  type,  that  the  goods  were 
wade  by  himself;  and  concludes  that  the  defendant  had  a  right  to 
use  the  name  when  lie  did  it  for  no  other  purpose  than  to  show  the 
kind  of  machine. 

On  appeal  to  the  Lords  Justices  (24  W.  R.  1023),  they  confirmed 
the  decision.  James,  L.  J.,  approving  of  the  law  as  laid  down  by 
ihe  Master  of  the  Rolls,  goes  on  to  say  that,  in  both  classes  of 
cases,  the  fraud  is  the  ground  of  relief,  and  that  the  trade-mark 
proper  only  differs  in  this  respect,  that  it  maybe  used  for  purposes 
of  deception,  not  only  between  the  first  vendor  and  vendee,  but 
between  subsequent  vendors  and  vendees,  and,  therefore,  there  is 
so  fiir  wluit  is  called  a  property  in  it  that  the  court  will  interfere 
even  when  there  is  no  fraud  between  the  original  parties.  Hel- 
lish, L.  J.,  after  going  into  a  history  of  the  decisions,  observes 
that  there  is  a  projierty  in  a  trade- mark,  and  also  in  a  trade  name, 
but  that  there  is  not  a  single  English  case  where  relief  has  been  d 
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granted  unless  there  had  been  some  false  representations;  and 
commenting  on  a  Scotch  decision  in  relation  to  the  same  trade 
name  (11  Court  of  Sessions  Cases,  3d  series,  267),  goes  on  to  say 
that  that  decision  departs  altogether  from  the  principle  that  the 
right  to  a  trade-mark  is  founded  on  deception;  that  the  English 
courts  have  not  gone,  and  ought  not  to  go,  to  the  length  of  hold- 
ing that  they  would  prevent  any  one  from  using  a  ti-ade-mark  or 
trade  name,  whether  calculated  to  deceive  or  not;  and  remarks  on 
the  efforts  made  to  secure  a  monopoly  by  use  of  these  marks  and 
names,  as  if  they  had  a  patent. 

And  he  concludes  that  "no  action  or  suit  of  this  nature  can  be 
maintained  for  the  improper  use  of  a  trade-mark,  or  for  the  im- 
proper use  of  a  trade- name,  unless  it  is  founded  on  misrepresenta- 
tion," and  that  there  was  no  evidence  of  such  in  that  case. 

DuER,  J.,  in  Fetridge  v.  Welh,  4  Abb.  Pr.  144,  on  page  146,  says: 
**  It  is  not  necessary  to  deny  that  a  name  may  in  some  cases  be 
rightfully  used  and  protected  as  a  trade-mark,  but  this  is  only  true 
when  the  name  is  used  merely  as  indicating  the  true  origin  or 
ownership  of  the  article  offered  for  sale;  never  where  it  is  used  to 
designate  the  article  itself,  and  has  become,  by  adoption  and  use, 
its  proper  appellation."  See,  also,  Fetridge  v.  WellSy  13  How.  Pr. 
385.  In  Ferguaoii  v.  Davol  Mills,  2  Brewst.  314,  Alison,  J.,  says, 
on  page  318:  *'  A  person  has  no  right  to  a  sign  or  symbol  which, 
from  the  nature  of  the  fact  it  is  used  to  signify,  others  may  employ 
with  equal  truth,  and,  therefore,  have  an  equal  right  to  use  for  the 
same  purpose."  And  on  page  320:  "  Protection  is  given  only  in 
consideration  of  the  guaranty  of  the  integrity  of  the  manufacturer 
or  merchant,  certified  by  his  trade-mark.  When  the  device  faii< 
to  accomplisli  this  end  it  is  no  trade-mark,  and  all  claims  foundcJ 
thereon  must  bo  rejected."  And  that  it  is  only  on  the  gi*ouii*l 
of  false  representations  that  a  complainant  is  entitled  to  protection, 
see  remarks  of  Page- Wood,  V.  C,  in  Collins  Co,  v.  Brown,  :» 
Kay  &  J.  423 ;  and  to  the  same  effect  see  Williams  v.  Johnson,  i 
Bosvv.  1 ;  Coffeen  v.  Bruntoriy  4  McLean,  516  ;  Amoskeag  Mami>. 
Co.  V.  Spear,  2  Sandf.  599,  where  relief  was  granted  on  the  ground 
of  misrepresentation,  and  only  to  that  extent ;  Ferguson  v.  Z)ffr"/ 
Mills,  2  Brewat.  314  ;  Perry  v.  Truefit,  6  Beav.  66  ;  see,  also,  Story's 
Eq.  Jur.,  §  951  b  ;  Shell's  Principles  of  Equity  (3d  ed.),  501. 

Says  DuER,  J.,  in  Fetridge  v.  Wells,  4  Abb.  Pr.  146,  speaking 
of  the  claim  of  property  in  the  name,'*  This,  however,  is  a  species  of 
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property  that,  in  my  opinion,  is  unknown  to  the  law.''  Some  of 
the  cases  which  seem  to  hold  otherwise  were,  where  property 
was  claimed,  not  merely  in  the  name,  but  in  the  compocition  to 
which  it  was  applied,  etc.,  etc. 

In  Knott  V.  Morgan,  2  Keen,  213  (A.  D.  183G),  which  was  a 
motion  to  restrain  defendants  from  using  the  name  of  an  omnibus, 
Lord  Langdale,  M.  R.,  said  the  i)]aiii tiffs  had  no  exchisive  right 
to  the  use  of  the  words,  or  any  other  words  ;  but  tliey  had  a  right 
to  restrain  defendants  from  using  the  words  and  devices  they  had 
adopted  to  distinguish  tlieir  property,  and  so  injuring  their  busi- 
ness.    The  injunction  was  granted,  and,  on  appeal,  sustained  by 

Lord  COTTEXHAM. 

These  remarks  on  the  nature  of  the  right  have  a  bearing  on  the 
question  of  its  assignability. 

Upon  this  question  there  has  been  a  great  variety  of  decisions, 
and  it  is  difficult  to  reconcile  them. 

A  proper  classification  of  .the  cases  would  probably  remove  some 
of  the  difficult V. 

Where,  fron)  its  being  a  peculiar  invention,  or  secret  process,  or 
particular  mode  of  manufacture,  not  generally  known  to  the  pub- 
lic, the  knowledge  of  these  processes  might  be  communicated  tc 
others  and  the  public,  and  the  purchasers  should  be  protected 
against  imitations.  These  circumstances  would  give  a  value  to  the 
process,  and  assimilate  it  to  the  nature  of  property  which  might 
be  disposed  of. 

In  some  of  the  cases  the  question  has  been  between  partners,  or 
there  has  been  a  sale  of  a  business,  to  be  continued  by  the  vendee, 
and  more  or  less  connected  with  a  place  and  the  good-will  of  the 
business  ;  and  in  many  of  these  cases  the  sale  of  the  trade -mark 
would  be  upheld,  ^qq  Dixon  Crucible  Co,  v.  Gufjgenheim,  2  Brews t. 
321.  So  where  the  name  denotes  the  product  of  a  particular  prop- 
erty, 6.  g.,  '*  Congress  Spring,"  or  wine  made  from  a  particular 
vineyard.  In  such  cases  there  is  no  property  in  the  words,  but  only 
as  the  means  of  designating  a  property.  Cofigrosx  tC-  Empire  Spring 
Co.  V.  High  Rock  Congress  Spring  Co.,  57  Barb.  S.  C.  52G. 

But  where  the  reputation  of  the  goods  and  of  the  name  has 
grown  out  of  excellence  of  manufacture,  depending  on  the  hon- 
esty and  skill  of  the  maker,  it  is  more  difficult  to  hold  that  it  can 
be  sold  to  a  stranger,  or  that  it  is  generally  assignable. 

In  The  Leather  Cloth  Co,  v.  Amer.  Leather  Cloth  Co,,  1 1  W.  R 
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931 ;  1  II.  &  M.  271  ;  4  De  G.,  J.  &  S.  137  ;  11  H.  L.  523,  an 
English  company  had  purchased  the  business  of  an  American  com- 
pany, and  applied  for  an  injunction  against  persons  using  certain 
murks,  representing  their  goods  as  being  the  article  known  as 
**  Crockett's  leather  cloth,"  etc.,  etc.  Wood,  V.  C,  had  granted 
an  injunction,  and,  on  appeal,  Wbstbury,  L.  C,  reversed  his 
decision,  4  Do  G.,  J.  &  S.  137 ;  and  this  reversal  was  confirmed  by 
the  House  of  Lords.  11  H.  L.  523  (A.  D.  1865).  Many  remarks 
of  the  Lord  Chancellor  and  of  the  Ix)rds  are  directly  applicable  to 
the  case  before  us.  Says  the  Lord  Chancellor,  4  Do  G.,  J.  &  Sw 
143  :  "But  suppose  an  individual  or  a  firm  to  have  gained  credit 
for  u  particular  manufacture,  and  that  the  goods  are  marked  or 
stamped  in  such  a  way  as  to  denote  that  they  are  made  by  such 
person  or  firm,  and  that  the  name  has  gained  currency  and  credit 
in  the  market,  there  being  no  secret  process  nor  invention,  could 
such  person  or  firm,  on  ceasing  to  carry  on  business,  sell  and  assign 
the  right  to  use  such  name  and  mark  to  another  firm  carrying  on 
the  same  business  in  a  different  i)lace  ?  Suppose  a  firm  of  A.,  B. 
&  Co.  to  have  been  clothiers,  in  Wiltshire,  for  fifty  yeai*s,  and  that 
broadcloth  marked  '*  A.,  B.  &  Co.,  makers,  Wilts.,''  has  obtained  a 
great  reputation  in  the  market,  and  that  A.,  B.  &  Co.,  on  discon- 
tinuing business,  sell  and  transfer  the  right  to  use  their  name  and 
mark  to  a  firm  of  C.  D.  &  Co.,  who  are  clothiers  in  Yorkshire ; 
would  the  latter  be  protected  by  a  court  of  equity  in  their  claim  to 
an  exclusive  right  to  use  the  name  and  mark  of  A.,  B.  &  Co.?  I 
am  of  opinion  that  no  such  protection  ought  to  be  given.  It  is 
true,  that  a  name,  or  the  style  of  a  firm,  may,  by  long  usage, 
become  a  mere  trade-mark,  and  cease  to  convey  any  representation 
as  to  the  fact  of  the  person  who  makes,  or  the  place  of  manufac- 
ture; butwliero  anv  svmbol,  or  libel,  claimed  a^^  a  trade-mark,  is  so 
constructed  or^worded  as  to  make  or  contain  a  distinct  assertion 
wliich  is  false,  I  think  no  property  can  be  claimed  in  it;  or,  in  othe^ 
words,  the  right  to  the  exclusive  use  of  it  cannot  be  maintained.'' 

"  To  sell  an  article  stamped  with  a  false  statement  is />ro  itoUo 
an  im]K)sition  on  the  public,  and,  therefore,  in  the  ease  supposed, 
the  plaintiff  and  defendant  would  be  both  in  pari  delicto.  This  is 
consistent  with  manv  decided  cases." 

And  on  page  14o,  the  conii>lainant  '*  desires  to  restrain  the 
defendant  from  selling  his  own  goods  as  the  goods  of  another  }ier- 
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son;  but  if,  by  the  use  of  the  trade-mark  in  question,  the  plaintiff 

himself  is  representing  and  selling  his  goods  as  the  goods  of  another, 

or  if  his  trade-mark  gives  a  false  description  of   the  article,  he  is 

violating  the  rule  on  which  he  seeks  I'elief  againsc  the  defendant" 

Says  Lord  Cranworth,  11  H.  L.  534:     "But  I  further  think 

iliiit  the  right  to  a  trade-mark  may,  in  general,  treating  it  as  prop- 

trty,  or  as  an  accessory  of  property,  be  sold  and  transferred  upon  a 

sale  and  transfer  of  the  manufactory  of  the  goods  on  which  the 

mark  has  been  used  to  be  affixed,  and  may  be  lawfully  used  by  the 

purchaser.     Difficulties,  however,  may  arise  where  the  trade-mark 

consists  merely  of  the  name  of  the  manufacturer.     When  he  dies, 

those  who  succeed  him,  grandchildren  or  married  daughters,  for 

instance,  though  they  may  not  bear  the  same  name,  yet  ordinarily 

continue  to  use  the  original  name  as  a  trade-mark,  and  they  world 

be  protected  against  any  infringement   of   the  exclusive  right  to 

that  mark.    They  would  be  so  protected,  because,  according  to  the 

usages  of  trade,  they  would  be  understood  as  meaning  no  more  by 

.  the  use  of   their  grandfather's  or  father's   name,  than    that   they 

were  canning  on  the  manufacture  formerly  carried  on  by  him. 

X or  would  the  case  be  necessarily  different  if,  instead  of  passing 

into  other  hands  by  devolution  of  law,  the  manufactory  were  sold 

and  assigned  to  a  purchaser.     The  question  in  every  such  ciise  must 

Ix^,  whether  the  purchaser,  in  continuing  the  use  of  the  original 

trade-mark,  would,  according  to  the  ordinary  usages  of  trade,  he 

understood  as  saying  more  than  that  he  was  carrying  on  the  same 

business  as  had  been  formerly  carried  on  by  the  person  whose  name 

constituted  the  trade-mark.     In  such  a  case  I  see  nothing  to  make 

it  improper  for  the  purchaser  to   use  the  old  trade-mark,  as  tlio 

mark  would,  in  such  a  case,  indicate  only  that  the  goods  so  marked 

wera  made  at  the  manufactory  which  he  had  purchased." 

Lord  KiNGSDOWN,  11  II.  L.  544,  says:  "Though  a  man  may 
assign  his  business,  and  the  use  of  his  firm,  and  of  his  trade-mark 
as  belonging  to  it,  that  proceeds,  in  my  opinion,  upon  the  ground 
which  I  have  stated,  tliat  the  use  of  the  name  of  the  firm  is  not 
understood  in  trade  to  signify  that  certain  individuals  and  no 
others  are  engaged  in  the  concern.  Though  a  man  may  have  a 
property  in  a  tradcrmark,  in  the  sense  of  having  a  right  to  exclude 
any  other  trader  from  the  use  of  it  in  selling  the  same  descrip- 
tion of  goods,  it  does  not  follow  that  he  can,  in  all  ciises,  give 
another  person  a  right  to  use  it  or  to  use  his  name.  If  an  artist 
Vol.  XXIII.  —  62 
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or  an  artisan  has  acquired  by  his  personal  skill  and  ability  a  repu- 
tation which  gives  to  his  works  in  the  market  a  higher  value  than 
those  of  other  artists  or  artisans,  he  cannot'give  to  other  ijereoiw 
the  right  to  affix  his  name  or  mark  to  their  goods,  because  he  can- 
not give  to  them  the  right  to  practice  a  fraud  upon  the  publia'* 

Westbury,  L.  C,  11  H.  L.  540,  says,  in  concluding  the  case: 
**  What  is  here  called  by  the  appellants  a  trade-mark  is,  in  reality, 
an  advertisement  of  the  character  and  quality  of  their  goods." 

In  Bury  v.  Bedfordy  4  De  G.,  J.  &  S.  362,  a  corporate  trade- 
mark had  been  assigned.  The  question  arose  under  the  special  acts 
governing  the  company,  and  also  under  the  general  law.  Turner, 
L.  J.,  in  giving  judgment,  says,  page  369:  "But  without  going 
the  length  of  saying  that  a  mark  may  not,  in  some  cases,  be  so  com- 
pletely personal  as  of  necessity  to  import  that  the  goods  sold  under 
it  have  been  manufactured  by  a  particular  individual,  and  that  the 
assignability  of  such  a  mark  may  not  be  open  to  objection  on  that 
ground,  although  the  objection  would,  as  it  seems  to  me,  apply 
ratlier  to  the  use  of  the  mark  when  assigned  than  to  the  power  of 
assigning  it,  I  think  that  all  cases  of  this  description  must  depend 
upon  their  particular  circumstances.  Much  must,  I  think,  depend 
upon  the  nature  of  the  mark,  and  the  mode  in  which  it  htis  been 
used.  It  is  evident  that  a  mark,  although  it  may  in  some  respects 
indicate  the  person  by  whom  the  goods  have  been  manufactured, 
may  refer  much  more  closely  to  the  place  of  manufacture  than  to 
the  person  of  the  manufacturer;  and  it  is  not  less  evident  that  a 
mark,  although  personal  in  its  inception,  may,  from  the  mode  in 
which  it  has  been  used,  have  become  appropriated  to  goods  manu- 
factured at  particular  works." 

In  Samuel  v.  Berger,  24  Barb.  S.  C.  164;  4  Abb.  Pr.  88,  the 
plaintiffs  had  purchased  from  Brindle  the  right  to  use  his  name 
on  watches  made  by  them.  The  defendant  was  selling  watcher 
actually  made  by  Brindle.  The  court  says  (4  Abb.  Pr.  89):  ''The 
plaintiffs  ask  the  court  to  aid  them  in  passing  off  upon  the  publit* 
watches  manufactured  by  them,  and  held  out  to  the  public  as 
made  by  Brindle,  when,  in  truth,  the  watches  made  by  Brindle, 
and  stamped  by  him  with  his  mark,  are  those  which  the  defend- 
ants seek  to  sell."     The  injunction  prayed  for  was  refused. 

In  Meriden  Britannia  Co.  v.  Parker,  39  Conn.  450  (s.  c,  12  Am. 
Rep.  401,  and  see  note  thereto),  brothers,  Rogers,  had  made  plated 
spoons,  etc.,  with  their  name,  and,  on  giving  up  buBiness,  had  agreed 
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that  the  plaintiffs  might  use  their  names  in  manufacturing  them, 
the  manufacture  to  be  carried  on  under  their  supervision.  Three 
other  persons  of  the  name  of  Rogers,  who  had  been  making  coffin 
trimmings,  arranged  with  the  defendants  to  make  the  same  goods 
with  their  name,  "Rogers,"  on  them.  The  defendants  objected 
that  the  marks  used  by  the  plaintiffs  did  not  indicate  the  true 
origin  of  the  goods.  The  court,  while  admitting  the  principle  that 
they  would  not  protect  any  mark  which  tended  to  deceive  the 
public,  held  that  the  agreement  on  which  the  plaintiffs  relied  was 
good,  on  the  gound  of  the  supervision  above  referred  to. 

In  the  case  of  Partridge  v.  Menckj  2  Sandf.  Ch.  622;  2  Barb. 
Oh.  101,  Oolsh  had  acquired  a  reputation  for  making  matches,  and 
the  complainant  succeeded  to  his  business,  and  continued  to  use 
his  name.  The  Vice-Chancellor,  2  Sandf.  Ch.  622,  and  the  Chan- 
cellor, 2  Barb.  Oh.  101,  had  refused  an  injunction,  on  the  ground 
that  the  defendant's  labels  were  sufficiently  dissimilar  from  the 
plaintiff's,  and  that  on  them  the  defendant  represented  himself  as 
"late  chemist  to  A.  Qolsh."  When  it  came  before  the  Court  of 
Appeals  (How.  App.  Cas.547;  Cox's  Trade-mark  Cas.  79)  the  result 
was  the  same;  but  it  was  put,  and  by  one  of  the  judges  chiefly,  on 
the  ground  of  the  misrepresentation  in  the  plaintiff's  label.  **  The 
stiitement  of  the  label  was  false.  The  matches  were  not  Golsh's 
matches,  in  the  sense  in  which  it  was  intended  that  purchasers 
should  understand  those  terms  "  (page  558)  *  *  *,  <^  Verbal 
declarations  to  a  purchaser,  of  the  same  kind,  with  a  view  to  a 
sale  of  this  article,  it  was  conceded,  would  have  been  fraudulent" 
(page  559).  "  The  privilege  of  deceiving  the  public,  even  for  their 
own  benefit,  is  not  a  legitimate  subject  of  commerce  "  (pages  569, 
561,  note). 

The  case  of  Palmer  v.  Harris,  60  Penn.  St.  156,  was  not  a  case 
of  sale  of  the  mark;  but,  in  that  case,  the  Supreme  Court  of 
Pennsylvania  refused  an  injunction,  on  the  ground  that  the  com- 
plainant's labels  did  not  state  the  facts  truly.  And  see  remarks  in 
Brown  on  Trade-marks,  §  361. 

In  Motley  v.  Doionmariy  3  Myl.  &  C.  1  (A.  D.  1837),  the  Morgans 
had  for  many  years  manufactured  tin  plates  at  Carmarthen,  and 
used  **  M.  C,"  meaning  Morgan,  Carmarthen,  as  a  trade-mark,  and 
dissolved  about  1820.  One  of  the  plaintiffs,  a  partner  in  the  old 
firm,  formed  a  new  firm,  bought  the  stock  and  good -will,  took  a  J 

lease  of  the  works  to  expire  in  1827,  and  manufactured  the  plates 
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with  the  same  mark.  About  1825  they  removed  their  business  to 
MargaiiJ,  about  forty-four  miles  from  Carmarthen,  and,  with  ae?- 
eral  changes  as  to  partners,  continued  there  the  business  and  the 
use  of  the  mark.  From  1825  to  1836  the  old  works  were  closed. 
In  1836  the  defendants  hired  the  old  works,  began  business  as  the 
''M.  C.  Tin  Plate  Co./'  and  manufactured  the  tin  plates  with  the 
*'  M.  C."  mai'k,  with  the  word  '*  Carmarthen  "  in  large  characters, 
under  the  letters  '^  M.  C."  A  bill  was  brought  for  injunction; 
Shadwell,  V.  C,  gi-auted  one,  and,  on  appeal,  Cottknham,  L 
C,  dissolved  it.  He  said  the  real  question  was  whether  the  former 
occupants  of  the  works  had  acquired  a  right  to  prevent  subsequent 
tenants  from  using  a  mark  which  it  was  clear  was  originally 
derived  from  those  works.  The  injunction  was  dissolved,  with  Hb- 
crty  to  sue  at  law. 

There  is  to  be  noticed  a  peculiarity  in  some  English  cases  grow- 
ing out  of  the  practice  of  keeping  up  the  name  of  an  old  mercantile 
firm  for  several  generations,  or  successions  of  partners,  and  when 
no  partner  of  the  original  name  I'emained.  This  practice  is  noticed 
and  commented  on  in  Hall  v.  Barrows,  4  De  G.,  J.  &  S.  150,  156 ; 
The  Leather  Cloth  Co,  v.  The  American  Leather  Cloth  Co,,  id.  137, 
143  ;  and  by  Lord  Ktngsdowk,  in  the  last-named  case  in  House  of 
Lords,  11  H.  L.  542,  mentioning  instances.  See,  also.  Craft  v.  Daify  7 
Beav.  84.  In  such  cases  no  one  is  deceived.  The  name  and  good- 
will arc  understood  by  the  public  to  belong  to  the  existing  firm. 

It  is  believed,  so  far  as  we  can  learn  from  the  cases,  that  that 
practice  is  not  common  in  this  country,  and  in  New  York  it  is 
forbidden  by  express  statute.     So,  also,  in  France. 

Paraons  on  Contracts,  6th  ed.,  1873,  vol.  2,  book  III,  eh.  15,  § 
4,  C.  *257  br.,  states  the  rule,  that,  where  a  trade-mark  ''declares 
that  an  article  is  made  by  a  particular  person  or  firm,  it  cannot  be 
transferred  ;"  and  this  seems  to  be  sustained  by  the  cases. 

In  the  present  case  there  has  been  no  continuation  of  an  old  firm 
by  a  gradual  change  of  its  members.  There  is  no  {)erson  of  the  name 
of  Stillman  in  the  complainants'  firm,  and  the  goods  (although  one 
of  the  partners  was  superintendent  of  the  old  firm)  are  made  bj  a 
new  firm,  and  in  another  place.  The  goods  had  (and  it  may  Jk-  jis 
claimed,  througli  the  skill  of  Carmichel)  acquired  a  valuable  repu- 
tation; but  that  old  firm  does  not  now  exist.  They  do  not  describe 
themselves  as  successors,  or  the  goods  as  made  by  one  who  was  for- 
merly superintendent,  but  by  the  old  firm  as  if  it  still  existed. 
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It  has  not  been  claimed  by  the  respondents  that  the  complain- 
ajits  intend  any  deception.  The  facts  are  probably  pretty  well 
understood  by  the  large  dealers,  and  by  the  trade  generally. 

And  if  we  look  upon  the  mark  as  having  come  to  designate 
merely  a  quality  or  sort  of  goods,  in  that  light  the  complainants 
would  not  be  entitled  to  the  exclusive  use  of  it. 

On  tlie  other  hand,  the  defendants  hire  the  old  mill,  formerly 
occupied  by  Stillman  &  Co.,  and  are  making  liuseys  there.  While 
there  is  evidence  that  this  mill  was  often  called  the  "  Seventh  Day 
Mill,"  there  is  reliable  evidence  that  it  was  also  called  the  '*  Stillman 
Mill."  It  was  leased  to  the  defendants  by  that  name,  two  years 
before  they  began  the  manufacture  complained  of.  Persons  of  that 
name  have  been  engaged  in  Westerly  in  manufacturing  for  many 
years,  and  there  is  evidence  that  the  name  of  Stillman  has  also  been 
applied  to  other  mills.  The  defendants  have  a  right  to  call  their 
mills  so  if  they  choose. 

The  labels,  it  is  true,  ai'e  of  about  the  same  size,  but  the  borders 
are  dissimilar,  and  the  defendants'  ticket  gives  the  true  names  of 
the  makers,  not  in  small  type,  but  in  letters  of  sufficient  size  not 
to  be  overlooked.  The  similarity  is  only  in  tlie  one  prominenu 
word,  "Stillman."  We  cannot  deny  them  the  right  to  use  the 
name  of  their  mills  on  their  tickets,  being  satisfied  that  the  name 
was  not  a  new  name,  given  to  the  mills  for  purposes  of  deception, 
but  that  their  mill  might  properly  be,  and  had  been  so  called  ;  and 
that  the  name,  '^  Stillman,"  was  used  with  sufficient  explanation  (to 
use  the  language  of  some  cases)  to  prevent  any  misunderstanding. 

Evidence  has  been  put  in  showing  the  excellent  quality  of  the 
goods  made  by  the  plaintiffs,  and,  so  far  as  the  evidence  goes,  some  of 
the  goods  of  the  defendants  have  been  of  a  less  substantial  make,  and 
were  sold  for  a  less  price,  the  purchasers  knowing  the  difference. 

The  fact  that  Stillman,  Stanton  &  Co.  paid  George  Stillman  for 
the  use  of  the  old  name,  we  cannot  consider  as  of  much  weight,  as 
that  firm  contained  several  of  the  persons  who  were  in  the  old  firm 
who  had  sold  to  George  the  right  to  use  it. 

We  must,  therefore,  deny  the  motion  for  an  injunction. 

DuRFEE,  C.  J.,  concurring.  There  are  cases  in  which  a  court  of 
cliancery  refuses  to  protect  a  trade-mark  because  it  is  an  imposition 
on  the  public.     The  defendants  contend  that   this  is  a  case  of  that  i 

kind.    I  think,  however,  there  is  little  reason  to  doubt  that  pur- 
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chasers  who  are  looking  for  Stillman  &  Co.'s  liiiseys  get  what  they 
are  looking  for  when  they  get  the  linseys  manufactured  by  the 
plaintiffs.  The  firm  of  Stillman  &  Co.  has  ceased  to  exist,  and, 
consequently,  Stillman  &  Co.'s  linseys,  manufactured  by  Stillman 
&  Co.,  can  no  longer  be  procured  ;  but  the  plaintiffs  are  their  suc- 
cessors, by  purchase,  in  the  use  of  their  firm  name,  and  continue 
the  same  manufacture  with  improvement,  and,  therefore,  I  am 
reluctant  to  hold,  that  a  continuance  of  the  old  name  upon  their 
labels  is  intrinsically  any  fraud  upon  the  public,  who  are  interested 
to  get  the  same  or  a  better  manufacture,  but  who,  so  long  as  they 
do  get  it,  can  have  little  care  whether  it  comes  from  the  original 
manufacturers  or  their  successors.  And  see  Eddleston  v.  Vick,  18 
Jur.  7;  Cox's  Amer.  Trade-mark  Cas.  666;  Fulton  v.  Sellers  <£  Co,, 
4  Brewst.  42;  Dale  v.  Smithson,  12  Abb.  Pr.  237;  Cox's  Amer.  Trade- 
mark Cas.  282;  Dixon  Crucible  Co,  v.  Guggenheim^  2  Brewst.  321; 
Cox's  Amer.  Trade-mark  Cas.  559. 

There^is  a  defense,  which,  to  my  mind,  seems  more  meritorious. 
If  the  firm  of  Stillman  &  Co.  was  still  in  existence,  and  was  the 
plaintiff  in  this  suit,  I  should  find  it  diflftcult  to  protect  it  by 
an  injunction.  The  trouble  is,  the  label  of  the  defendants  does  not 
resemble  the  label  of  the  plaintiffs  closely  enough  to  deceive  any 
person  of  ordinary  discernment,  unless  the  name  "  Stillman,"  which 
is  prominent  in  both  labels,  may  mislead  him.  The  plaintiffs, 
therefore,  can  have  no  relief  unless  thev  can  show  that  the  defend- 
ants  have  no  right  to  use  that  name  as  they  do  use  it  in  their  labels. 
How  can  the  plaintiffs  do  this  when  the  surname  of  one  of  the 
defendants  is  Stillman,  and  when  the  mill  where  the  linseys  are 
manufactured,  though  it  may  be  popularly  known  as  the  **  Seventh 
Day  Mill,"  is  also  properly  called  the  "Stillman  Mill?"  A  manu- 
facturer has  a  right  to  attach  his  own  name  to  his  manufactures, 
even  though  a  rival  manufacturer  of  the  same  name,  who  has  given 
it  prestige  in  the  market,  may  suffer  in  consequence.  The  result- 
ing damage  is  damnum  absque  injuria.  This  doctrine  was  recog- 
nized in  Croft  v.  Day,  7  Beav.  84;  Hollotcay  v.  Holloway,  13  id. 
209;  Burgess  v.  Burgess,  17  Jur.  292,  where,  however,  injunctions 
were  granted  because  the  names  were  coupled  with  simulative 
indicia;  and  in  Faber  \,  Faber,  49  Barb.  S.  C.  357.  See,  also, 
Clark  V.  Clark,  25  id.  76;  Rogers  v.  Taintor,  97  if  ass.  291,  where 
it  was  strongly  asserted, 

.  And  if  a  manufjictnrer  has  the  right  to  label  the  products  of  his 
mill  with  liis  name,  I  do  not  see  why  he  has  not  an  equal  right  to 


NOVEMBER  TERM,  1876.  495 

Garmicliel  v.  Latimer. 

label  them  with  the  name  of  that  mill  itself,  provided  the  name  is 
not  unfairly  assumed  for  that  purpose,  or  fraudulently  employed. 
Xew7nan  et  aL  v.  Alvord  £  Bailey,  49  Barb.  S.  C.  588;  Glendon 
Iron  Co,  V.  Uhler  £  Fulmer,  75  Penn.  St.  467;  Brooklyn  White  Lead 
Co,  Y.  Afasury,  25  Barb.  S.  C.  416;  Co?idee  y,  Deere,  10  Am.  Law 
Reg.  (N.  S.)  694;  Canal  Co.  v.  Clark,  13  Wall.  311.  In  the  last- 
named  case  the  Supreme  Court  of  the  United  States  said,  *•  Equity 
will  not  enjoin  against  telling  the  truth." 

The  plaintiffs  have  submitted  testimony  to  show  that  the  defend- 
ants, in  calling  their  mill  the  **  Stillman  Mill,"  are  not  telling  the 
troth.  I  am  not  satisfied  of  this.  The  defendants,  perhaps,  are 
not  unwilling  to  profit  by  the  reputation  which  the  plaintiffs  have 
acquired  for  the  name;  but  I  do  not  find  that  they  are  practicing 
any  such  fraud  to  that  end  as  entitles  the  plaintiffs  to  an  injunc- 
tion. The  testimony  shows  that  the  mill  has  been  popularly  known 
;is  "  The  Seventh  Day  Mill,"  but  it  appears  that  that  namt*  is  a 
kind  of  nickname,  given  to  it  because  its  owners  have  been  Sabba- 
tarians. Naturally  the  defendants  would  not  care  to  put  their 
goods  upon  the  market  under  such  a  name.  The  defendants  also 
show,  by  their  testimony,  that  the  mill  has  long  been  known  to 
certain  persons  as  the  **  Stillman  Mill,"  and  that  a  portion  of  its 
products,  before  even  it  came  into  the  hands  of  the  defendants, 
was  sold  with  labels  or  tickets  attached  bearing  that  name.  More- 
over, I  do  not  find  any  proof  of  a  fraudulent  imitation  of  the  plain- 
tiffs' label.  The  words,  *'  Stillman  Mill,"  are  not  on  that  label. 
The  resemblances  are  general,  and  may  have  occurred  without 
improper  design;  and  that  they  did  so  occur  is  inferable  from  the 
testimony  of  the  engraver,  who  says  he  knew  nothing  of  the  plain- 
tiffs' label.  Indeed,  if  the  plaintiffs  have  suffered  from  the  com- 
I)etition  of  the  defendants,  I  am  inclined  to  think  they  liave 
suffered  rather  because  the  linseys  made  by  the  defendants  are 
considerably  cheaper  than  those  made  by  the  plaintiffs,  while 
closely  resembling  them,  than  because  of  any  similarity  in  their 
respective  labels.  Against  the  losses  incident  to  such  a  competition 
tlie  court,  of  course,  cannot  protect.  I,  therefore,  concur  in  the 
decision  against  granting  the  injunction. 

Injunction  refused, 

Peabody  £  Crafts,  for  complainants. 

^V.  F,  Dixon  iC-  N,  F,  Dixon,  Jr.,  for  respondents. 
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Glabk  v.  Allek. 

(11  R.  I.  480J 
Lift  insurance  —  Aaignmeni  ofpoHoy. 

The  sale  and  assignment  of  a  life  insurance  policy  ontstanding  and  vaUd, 
and  containing  no  prohibition  of  such  alienation  is  good,  though  made  to 
one  who  has  no  interest  in  the  life  insured,  provided  such  sale  and  assign- 
ment is  a  bona  fide  transaction  and  not  a  device  to  evade  the  law.  Query, 
whether  in  Rhode  Island,  a  person  can  legally  take  out  an  original  poUcjr 
on  a  life  in  which  he  has  no  interest. 

ASSUMPSIT  on  a  policy  of  life  inBurance.    The  opinion  states 
the  case. 

diaries  Hart,  for  plaintiff.  A  person  cannot  parchase  and  hold 
for  his  own  benefit,  as  a  matter  of  specnlation,  a  policy  of  insaranoe 
on  the  life  of  another  in  whose  life  he  has  no  insnrable  interest 

Nor  can  a  policy,  valid  in  its  inception,  issued  to  one  holding  an 
insurable  interest,  be  assigned  to  one  holding  no  such  interest  so 
as  to  sustain  an  action  in  favor  of  the  assignee,  franklin  lAfelns. 
Co.  V.  Hazzard,  41  Ind.  116;  Stevefis,  AdmW,  ▼.  Warren,  101  Mass. 
564;  Cammacky.  Letvis,  15  Wall.  643. 

A  policy  may  be  assigned  to  a  creditor  of  the  insured,  he  having 
an  interest  in  the  life  of  the  insured. 

Upon  the  death  of  the  insured  the  creditor  may  collect  the  policy, 
but  must  account  to  the  representatives  of  the  deceased  for  any 
surplus  above  his  debt  and  advance  for  premiums  or  otherwise. 

The  eases  of  St.  John  v.  Am.  Mut.  Life  Ins.  Co. ^  13  N.  Y.  31,  and 
Valtoii  v.  Nat.  Fund  Life  Lis.  Co.,  20  id.  32,  seem  to  hold  that  a 
policy  valid  in  its  inception  may  be  assigned  for  value  to  one  hav- 
ing no  interest  in  the  life  of  the  insured,  and  the  assignee  be  entitie<l 
to  collect  the  whole  amount:  that  is  to  say,  from  the  insurers.  Thev 
do  not  decide  that  the  assignee  of  the  policy  would  not  be  oblige! 
to  account  to  representatives  of  the  insured  for  any  surplus  receivcii 
over  amount  advanced  by  him.  The  latter  case  of  Reese  v.  Mnt. 
Life  Im.  Co.^  23  N.  Y.  516,  practically  overrules  the  cases  cited 
from  the  13  and  20  id.     This  case  in  23  id.  decides  that  one  pro- 
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curing  insarance  upon  the  life  of  another,  if  he  had  no  interest 
ill  tlie  life  of  the  insured,  cannot  recover.  The  statute  of  14  G<?ik 
III,  ch.  48,  which  was  passed  to  remedy  the  mischief  of  gambling 
and  wagering  policies,  the  court  says  was  merely  declaratory  of  thv 
common  law.  , 

We  especially  refer  this  case  to  the  consideration  of  the  court 
us,  with  the  cases  cited  under  first  point,  furnishing  clear  rules 
to  dispose  of  the  present  case.  Certainly  it  would  be  a  singular 
conclusion  to  say  that  A  cannot  procure  a  policy  on  the  life  of  B, 
having  no  interest  in  the  life  of  B,  but  that  he  might  arrange  with 
A  to  take  out  a  policy  for  $5,000  and  then  A  purchase  the  policy 
for  a  nominal  sum.  If  the  first  is  a  speculating  and  wagering 
l>olicy  so  is  the  last.  See,  also,  3  Kent's  Comm.  *368-9;  May  on  In- 
surance, §§  110,  398,  and  cases  ciced;  §  75,  note.  See,  also,  Mowry 
V.  Home  Life  In$.  Co.,  0  R.  I.  346. 

Tlie  principles  applicable  to  fire  insurance  should  be  applied  to 
life  insurance  cases,  as  in  case  of  a  mortgagee's  interest  in  a  policy, 
whether  insurance  be  by  mortgagor  and  made  payable  to  mortgagr^e, 
or  assigned  to  mortgagee,  or  the  mortgagee  insures  his  interest  as 
mongagee.  In  all  thefcC  ca^es  his  interest  in  the  policy  is  only 
commensurate  with  his  debt.  If  the  mortgagee  insures  his  interest 
directly,  he  can  only  recover  to  the  extent  of  his  debt.  If  tlie 
mortgagor  insures  his  interest  in  the  proj)erty  and  makes  the  policy 
payable  to  the  mortgagee,  or  assigns  it  to  the  mortgagee  as  security, 
upon  collection  by  the  mortgagee  for  the  loss  he  must  pay  over  any 
excess  to  the  mortgagor. 

Where  the  mortgagee  insures  directly  he  can  only  recover  to  the 
extent  of  his  debt.  Oarj)e}der  v.  Washington  Ins,  Co.,  16  Pet.  495; 
Angell  on  Insurance,  §  59;  Phillips  on  Insurance,  voh  1,  §  288  et 
.^eq.;  vol.  2,  §§  1511  and  171:?. 

Insurance  by  mortgagor  ])ayable  to  mortgagee  in  case  of  loss  or 
assigned  to  mortgagee  as  further  collateral  security  in  case  of  loss, 
and  recovery  by  mortgagee  of  amount  in  excess  of  debt,  makes 
him  a  trustee  of  the  mortgagor  for  the  balance.  If  tlie  debt  is 
l>aid,  the  mortgagor  is  entitled  to  the  whole  amount  collected. 
>/'////;  V.  Packard,  19  N.  H.  575;  Roberts  v.  Traders'  Im.  Co.,  17 
Wend.  631. 

Jfftues  Tillinghast,  for  defendant.     I.  A  policy  of  life  insurance 
ie  liot  a  cofyfira^H}  of  indemnity,  but  a  eontcact  for  the  \)AjmevLi  of 
Vol.  XXIII.  —03 
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a  definite  sum  at  a  definite  time,  supported  by  a  full  adequate 
consideration,  to  wit,  the  premium  which  is  the  agreed,  exact 
equivalent  of  the  risk  assumed.  Dalby  v.  The  hidia  il*  London 
Life  Ins.  Co.,  15  C.  B.  365,  overruling  Godsall  v.  Boldero,  9  East, 
72;  see  Jiatols  v.  Amer.  Life  Lis.  Co.,  30  Barb.  S.  C.  3oT;  iilsn,  on 
appeal,  27  N.  Y.  282,  and  cases  infra.  See,  also,  Mhwry  \ .  Home 
Life  Ins.  Co.,  9  R.  I.  354. 

Hence  contracts  of  marine  and  fire  insurance  furnish  no  nual- 
ogy.  These  being  mere  contracts  of  indemnity,  the  interos^t  of  the 
insured  must  exist,  not  only  at  the  inception  of  the  risk,  l»ut  also 
at  the  time  of  the  loss.  Though,  even  here,  if  u  mortgagee  or  a 
consignee  who  has  made  advances  insure  his  own  interest  alone, 
he  is  not  accountable  for  the  amount  received  on  the  loss  to  his 
mortgagor  or  consignor.  King  v.  Stuie  MuL  Fire  Ins.  Co..  7  Cnsh. 
1;  Bank  of  South  Carolina  v.  Bicknell  £  Skinner^  1  Cliff.  85. 

II.  It  is  not  necessary,  therefore,  that  the  party  for  whose  benefit 
the  insurance  is  effected  should  have  any  intcrcst  in  the  life  insured. 

The  contract  at  common  law,  and  in  the  absence  of  any  proliib- 
itory  statute,  is  entirely  valid.  Trenton  Mut.  Life  his.  Co.  v.  Johmifon, 
24  N.  J.  Law,  576  ;  Campbell  v.  Mut.  Life.  Ins.  Co.,  98  Mas??.  381. 

The  cases  in  Massachusetts  well  ilhistrate  the  successive  .'-tep: 
by  which  the  court  of  that  State,  when  the  case  arose  (as  ai)ovc, 
in  98  Mass.),  finally  affirmed  this  doctrine.  See  Lord  v.  DnU.  Vi 
id.  115,  where  a  brother  insured  for  the  benefit  of  a  sister  depend- 
ent on  him  for  su})port.  Loomis,  Admr,  v.  Eagle  Life  tf  Health 
Ins.  Co.,  6  Gray,  396,  where  a  father  insured  the  life  of  his  minor 
son  nearly  of  age.  Forbes  v.  Amer.  Mut.  Life  Ins,  Co.,  15  id.  x*49, 
where  the  husband  of  the  sister  of  the  insured  has  insunihle 
interest,  —  precisely  the  relation  of  the  parties  in  this  csise.  Thi;* 
relation  of  itself,  thei^efore,  sustains  tliis  assignment. 

III.  But  it  follows,  therefore,  that  a  sale  of  a  life  policy,  with 
the  assent  of  the  company,  at  hast  for  an  actual  valuable  con- 
sideration, like  that  of  any  other  chose  in  action,  is  a  i>erfeetly 
valid  and  unimpeachable  transaction,  and  vests  the  absolute  }>roj>- 
erty  in  the  purchaser.  Ashley  v.  Ashley,  3  Sim.  149;  God-^nl  v. 
Webb,  2  Keen,  99;  St.  John  v.  Am.  Mut.  Life  Ins.  Co.,  2  Duer, 
419;  and  on  appeal,  13  N.  Y.  31;  Valton  v.  Nat.  Fund  Life  his. 
Co.,  20  id.  32. 

DuBFBK,  C.  J.     This  is  an  action  for  money  had  and  received, 
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tried  to  the  court,  jury  trial  being  waived.  It  appears  that  on  the 
26th  December,  1868,  one  Edward  T.  Ross  got  his  life  insured  for 
•2,000,  payable  to  his  wife  at  his  decease.  His  wife  was  a  second 
wife.  He  had  children  by  his  former  wife,  but  none  by  her.  She 
died  before  him,  August  21,  1871.  Ho  was  then  in  infirm  health 
and  short  of  means.  He  did  not  pay  one  premium  promptly.  The 
company,  however,  accepted  payment  afterward,  and  issued  the 
policy  anew,  payable  to  his  legal  representatives.  On  the  2d  of 
January,  1872,  he  assigned  the  policy  to  the  defendant,  and 
received  the  defendant's  note  for  $125,  which  was  paid  April  10^ 
1872.  The  surrender  value  of  the  policy  at  the  time  of  the  assign- 
ment was  $118.  The  defendant  was  Ross's  brother-in-law.  After 
the  assignment,  which  was  assented  to  by  the  insurers,  the  defend- 
ant paid  five  quarterly  premiums  of  $25  each.  Ross  died  March 
24,  1873.  The  defendant  collected  on  the  policy  $2,121.20.  Tho 
plaintiff,  who  is  administrator  on  Ross's  estate,  brings  this  action 
to  recover  that  amount,  less  the  amount  of  the  note  for  $125,  and 
the  five  quarterly  premiums  with  interest. 

The  plaintiff  claims  that  the  assignment  was  made  as  security  for  a 
loan,  and  not  as  an  absolute  sale.  Testimony  was  submitted  on  thi& 
point.  We  think  the  assignment  was  intended  to  be  an  absolute  sale. 

The  plaintiff  contends  that,  if  the  assignment  was  an  absolute 
sale,  it  was  void  as  against  public  policy,  and  that  he  is,  therefore^ 
entitled  to  recover  the  money  received  on  it,  less  the  payments 
aforesaid,  as  money  received  to  his  use.  The  defendant  claims  that 
the  assignment,  though  absolute,  is  valid,  {ind  that  he  is  entitled 
to  keep  the  money  as  his  own. 

Upon  the  question  thus  raised  there  is  a  conflict  of  decision. 
In  Massachusetts  and  Indiana,  it  has  been  decided  that  a  life 
policy  is  not  transferable  outright  to  a  person  who  has  no  interest 
in  the  life  insured.  Stevena,  Adin'r,  v.  Pfarren,  101  Mass.  564; 
Franklin  Life  Ins.  Co,  v.  Hazzard,  41  Ind.  116.  A  similar  decision 
(but  in  a  case  having  peculiar  circumstances)  has  been  made  by 
the  Supreme  Court  of  the  United  States.  Cammack  v.  Lewis.  15 
Wall.  643.  The  reason  given  is,  that  it  is  unlawful  for  a  person 
to  procure  insurance  for  himself  on  a  life  in  which  he  has  no  inter- 
est, and  that,  therefore,  it  is  unlawful  for  him  to  take  an  absolute 
assignment  of  a  policy  upon  a  life  in  which  he  has  no  interest;  for 
otherwise  the  law  could  always  be  easily  circumvented  by  first  hav- 
ing  a  person  get  bis  own  life  insured  and  then  taking  an  assignment  ^ 
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of  the  policy.  And  it  is  alflo  BXgued  that  the  gambiiiugpF  warring 
clement  ii»  the  same,  and  the  temptation  to  shorten  the  life  insitfed 
is  the  same,  in  the  one  case  as  in  the  other.  But,  on  tlic  other 
hand,  it  lias  btM:>n  decided  in  England,  that  such  an  assignment  is 
valid.  Ashley  v.  Ashley^  3  Sim.  149,  cited  without  disapproval  by 
Chancellor  Kent,  in  3  Kent's  Cora.  *3G9,  note.  Tlie  i*eason  given 
is,  tliat  such  an  assignment  is  not  within  the  prohibition  of  the 
English  statute  14  Geo.  Ill,  ch.  48,  and  that  the  policy,  being 
valid  in  its  inception,  is,  like  any  other  valid  choso  in  action,  assign- 
able at  the  will  of  the  holder,  whether  the  assignee  li&s  an  interest 
in  the  life  insured  or  not.  This  view  luis  been  repeatedly  siffirmed 
ill  New  York.  St,  John  v.  Am.  Mui.  Life  Insur.  Co.,  2  Dner,  419; 
also  in  13  N.  Y.  31,  on  appeal ;  Vallon  v.  XaL  Fund  Life  Assur- 
ance Co,y  20  id.  32  ;  and  see  CumiingJuim  el  ah  v.  StaiMs 
A(h)i^r,  70  Penn.  St.  450.  We  think  the  assignment  was  valid.  A 
life  policy  is  a  chose  in  action,  a  species  of  property,  which  the 
liolder  may  have  perfectly  good  and  innocent  reasons  for  wishing 
to  dispose  of.  He  should  bo  allowed  to  do  so  unless  the  law  clearly 
forbids  it.  It  is  said  that  such  an  assignment,  if  permitted,  may 
1)6  used  to  circumvent  the  law.  That  is  true,  if  insurance  without 
interest  is  unlawful;  but  it  docs  not  follow  that  such  an  assignment 
is  not  to  be  permitted  at  all,  because  if  permitted  it  may  be  abuicd. 
Let  the  abuse,  not  the  bona  fide  use,  be  condemned  and  defeated. 
S{H»  Shillintj,  Advfr,  v.  Arrideutal  Death  Lisuraace  Co^  2  H.  Sl  X. 
42.  It  is  not  claimed  that  the  parties  to  the  assignment  here  in 
(juestion  had  any  design  to  circumvent  or  evade  the  law.  Perhaps 
('ammack  v.  Leioia,  15  Wall.  G43.  supra,  may  be  found  to  be  a  case 
of  that  kind.  Again  the  assignment  is  said  to  be  a  gambling  trans- 
action, a  mere  bet  or  wager  upon  the  chances  of  huuiau  life.  But 
the  wjigor  wjw  made  when  the  policy  was  effected,  and  has  the 
sanction  of  the  law.  The  assignment  simply  transfers  the  poljey, 
as  any  other  Icgsil  chose  in  action  may  be  transferred,  from  the 
holder  to  a  bona  fide  purchaser.  It  is  true  there  is  an  element  of 
chance  and  uncertainty  in  the  transaction;  but  so  there  is  when  a 
man  takes  a  transfer  of  an  annuity,  or  buys  a  life  estate,  or  an 
estate  in  remainder  after  a  life  estate.  Tliere  is  in  all  these  cases  a 
speculation  upon  the  chances  of  human  life.  But  the  transaction 
has  never  been  held  to  l)e  void  on  that  account.  But  finally  it  i» 
ura:ed  that  the  purchaser  or  assignee  subjecUs  himself  to  the 
temptation  to  shorten-  \\m  life  insured,  and   that,  this  the  jwlioy-ot 
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the  law  does  not  countenance.  The  law  permits  the  purchase  of 
an  estate  in  remainder  after  a  life  estate,  which  exposes  the  pur- 
chaser to  a  similar  temptation.  It  has  been  decided,  too,  that  a 
policy  effected  by  a  creditor  on  the  life  of  his  debtor  does  not  expire 
when  the  debt  is  paid,  though  the  holder  then  ceases  to  be  inter- 
ested in  the  continuance  of  the  life,  and  is  thereafter  exposed  to 
the  siime  temptation  which  is  supposed  to  beset  the  assignee  with- 
out interest,  to  bring  it  to  an  end.  Dolby  v.  India  A  London  Life 
AsimraHce  Co.,  15  G.  B.  365 ;  Law  v.  London  Indisputable  Life 
Policy  Co.,  1  Kay  &  J.  223;  Rawls  v.  Armr.  Life  Ins.  Co.,  36  Barb. 
S.  C.  357  ;  also  in  27  N.  Y.  282,  on  ai')peal ;  Campbell  v.  N,  E. 
Mnlnal  Life  Insurance  Co.,  98  Mass.  381  ;  Provident  Life  Insiir- 
a  nee  <&  Invest.  Co.  v.  Baum,  20  Ind.  236. 

If  the  danger  is  not  sufficient  to  avoid  the  policy  when  the  inter- 
est ceases,  why  should  it  be  sufficient  to  avoid  the  assignment  to 
an  assignee  without  interest  ?  The  truth  is,  it  is  one  thing  to  say 
that  a  man  may  take  insurance  upon  the  life  of  another  for  no 
purpose  except  as  a  speculation  or  bet  on  his  chance  of  life,  and 
may  repeat  the  act  a^  libitum,  and  quite  another  thing  to  say  that  he 
may  purchase  the  policy,  as  a  matter  of  business,  after  it  has  once 
been  duly  issned  under  the  sanction  of  the  law,  and  is,  therefore, 
an  existing  chose  in  action  or  right  of  property,  which  its  owner 
may  have  the  best  of  reasons  for  wishing  to  dispose  of.  There  is 
in  such  a  purchase,  in  our  opinion,  no  immorality  and  no  immi- 
nent peril  to  human  life.  We  should  have  strong  reasons  before 
we  hold  that  a  man  shall  not  dispose  of  his  own.  Courts  of  jus- 
tice, while  they  uphold  the  great  and  universally  recognized  inter- 
ests of  society,  ought  nevertheless  to  be  cautious  about  making 
their  own  notions  of  public  policy  the  criterion  of  legality,  lest, 
under  the  semblance  of  declaring  the  law,  they  in  fact  usurp  the 
function  of  legislation.     Hilton  v.  EckersUy,  6  El.  &  B.  47,  64. 

We,  therefore,  decide  that  whatever  the  law  of  this  State  may  be 
in  regard  to  procuring  insurance  upon  the  life  of  another  without 
any  interest  in  the  life  insured,  it  does  not  forbid  the  sale  and 
assignment  of  a  valid  policy,  which  is  already  in  existence,  to  an 
assignee  without  interest  in  the  life  insured,  wlien  the  assignment 
is  permitted  or  not  prohibited  by  the  policy,  and  is  made,  not  as  a 
contrivance  to  circumvent  the  law,  but  as  an  honest  and  bona  fide 
business  transaction. 

Judgment  for  defendant  for  his  costs. 
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(11  R.  1. 4fi6.) 
Aetianfar  breach  of  duty  imposed  by  municipal  ordinaTiee. 

A  municipal  ordinance  required  the  removal  of  snow,  etc.,  from  sidewalks,  bj 
the  owner  of  the  adjoining  premises,  and  prencribed  a  penalty  for  neglect- 
H.,  being  injured  by  a  fall  on  a  sidf^walk,  slippery  with  snow  which  had  not 
been  removed,  sued  8.,  the  owner  of  the  adjoining  premises,  claiming  that 
S.  was  liable  in  damages  to  H.  on  account  of  the  violation  of  the  ordioaDoe 
by  S. :  Held,  that  the  action  would  not  lie. 

The  violation  of  a  duty  impoRed  by  a  municipal  ordinance,  and  sanctioned  by 
a  fine,  will  not  support  an  acciou  on  the  case  for  special  damages  In  favor  of 
one  injured  by  the  violation  and  against  the  violator.* 

The  fx)wer  to  enact  ordinances  being  delegated  muat  be  strictly  construed. 

Semble,  that  where  a  statute  imposes  a  duty,  unless  the  duty  is  for  the  benefit 
of  punicular  ])ersons  orclaHsea,or  is  in  consideration  of  some  emolument  or 
privilege  conferred,  a  person  damnified  by  the  violation  of  the  duty  cannot 
maintain  an  action  on  the  case  against  the  violator  for  special  injuries  caused 
by  the  violation, — the  only  liability  arising  from  the  violation  of  such  a  duty 
being  the  penalty  prescribed  by  the  statute. 

Quei'pf  How  far  does  a  liability  upon  a  statutory  duty  arise  from  Stat.  Westm. 
H.  ch.  60  ? 

Motion  in  arrest  of  judgment. 

This  action  was  trespass  on  the  case  against  the  defendant, 
brought  in  the  Court  of  Common  Pleas  and  appealed  to  this  court. 
In  this  court  the  plaintiff  recovered  a  verdict  for  $2,750,  and  the 
defendant  moved  in  arrest  of  the  judgment  thereon.  The  declara- 
tion set  forth  the  following  provisions  of  the  Ordinances  of  the  City 
of  Providence  : 

**  Seotion  6.  The  owner  or  owners,  occnpant  or  occupants,  or 
uny  person  having  the  care  of  any  building,  or  lot  of  land,  border- 
ing on  any  street,  square,  or  public  place  within  the  city,  wheit 
there  is  a  sidewalk  supported  by  a  curbstone,  shall,  within  the  fir^i 
four  hours  of  daylight  after  the  ceasing  to  fall  of  any  snow,  caiu^e 
the  same  to  be  removed   therefrom,   and   in  default  thereof  shall 

♦  See,  also,  Flytm  v.  Cafiton  Co.^  17  Am.  Rep.  603  and  note. 
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forfeit  and  pay  a  sum  not  less  than  two  dollars,  noi*  more  tliau  ten 
dollars  ;  and  for  each  and  every  hour  after  tho  expiration  of  the 
said  four  hours  that  the  snow  shall  remain  on  such  sidewalk,  such 
owner  or  owners,  occupant  or  occupants,  or  other  person,  shall 
forfeit  and  pay  a  sum  not  less  than  one  dollar,  nor  tiioiv  than  ten 
dollars. 

"Sec.  6.  Theprovisionsof  the  preceding  section  sliall  also  apply 
to  the  falling  of  any  snow  from  any  building. 

"Sec.  7.  Whenever  the  sidewalk,  or  any  part  thereof,  adjoining 
any  building,  or  lot  of  land,  on  any  street,  shall  be  incumbennl 
with  ice,  it  shall  be  the  duty  of  the  owner  or  owners,  occupant  or 
occupants,  or  any  person  having  the  care  of  such  building  or  lot, 
to  cause  such  sidewalk  to  be  made  safe  and  convenient,  by  remov- 
ing the  ice  therefrom,  or  by  covering  the  same  with  sand,  or  some 
other  suitable  substance;  and  in  case  such  owner  or  owners,  or  other 
persons,  shall  neglect  to  do  so,  for  the  space  of  two  hours  during 
the  day-time,  he  shall  forfeit  and  pay  a  sum  not  less  than  two,  nor 
more  than  ten  dollars,  and  a  like  sum  for  every  day  thereafter  that 
the  same  shall  continue  so  incumbered.*' 

And  charged  that  the  defendant,  neglecting  to  perform  the  duty 
imposed  by  these  provisions,  allowed  the  sidewalk  in  front  of  cer- 
tain realty  owned  by  her  in  Providence  to  remain  covered  with 
snow  and  to  become  slippery,  whereby  the  plaintiff's  wife,  in  the 
exercise  of  due  caution,  etc.,  on  her  part,  fell  on  said  sidewalk  and 
suffered  severe  and  permanent  injury. 

71inrsto7iy  Ripley  £  Co.,  in  support  of  the  motion,  cited  Flynn 
V.  Canton  Co.  of  Baltimore,  40  Md.  312;  Van  Dyke  v.  City  of  Cin- 
cinnati et  al.,  1  Disney,  632;  AdmW  of  Chambers  v.  Ohio  Life  Ins. 
£  Trust  Co.,  id.  327;  Kirby  v.  Boylston  Market  Association,  14 
Gray,  249;  Wood  on  Nuisances,  766. 

William  W.  Dottglas  £  John  E.  Risley,  contra.  I.  The  city  ordi- 
nance set  forth  in  the  declaration  passed  in  pursuance  of  the  pro- 
visions of  the  city  charter  imposed  upon  the  defendant  a  duty 
which  she  has  neglected  to  perform.  Such  neglect  was  the  immedi- 
ate cause  of  the  injury,  and  subjects  her  to  an  action  on  the  case 
by  the  injured  person. 

1.  An  action  on  the  case  will  lie  for  damages  directly  occasioned 
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by  the  neglect  or  omis&ioii  oi  a  duty  imposed  by  law.  Ccua.  Dig., 
Action  upon  the  Case  (A);  Sliearman  &  Eedfield  on  I^egligcaoe, 
pp.  16,  65,  412,  423,  460,  and  cases  cited:  Beckford  v.  Hood,  7 
Term  Rep.  6*^0;  Ooi^ch  v.  Sleele,  3  EL  &  B.  411;  Steam  Nov.  Co.  v. 
Morrison,  13  C.  B.  (N".  S.)  581,  594,  per  Williams,  J.;  Caswell  x. 
Worth,  5  El.  &  B.  848,  855,  85C;  Aldrich  v.  Homtrd,  7  R.  I.  19y: 
Wilson  V.  Susquehanna  Turnpike  Road  Co,,  21  Barb.  S.  C.  68: 
Townsend  v.  Same,  6  Johns.  90;  Aaigell  on  Uighways  (2d  ed.), 
p.  340,  §  286;  p.  362,  §  298;  p.  364,  §  299,  and  cases  cited. 

2.  The  city  ordinance,  enacted  under  the  general  authority 
given  by  the  city  charter,  is  binding  upon  all  the  inhabitant*?  of 
the  city,  and  has  within  its  limits  all  the  force  and  effect  of  law. 
Jones  V.  Fireman'* s  Ins.  Co.,  2  Daly  (N.  Y.),  307;  referring  also  to 
Bell  V.  QyAnn,  2  Sandf.  146. 

In  Goddardy  Petitioner,  16  Pick.  504,  Chief  Justice  Shaw  holds 
a  similar  ordinance  valid  and  binding. 

3.  The  city  charter  applicable  in  this  case  is  entirely  independ- 
ent of  the  Highway  Act  which  gives  a  remedy  against  the  city  in 
case  of  certain  obstructions. 

The  act  in  the  Public  Laws,  edition  1844,  as  was  decided  by  the 
United  States  Supreme  Court,  in  Cily  of  Providence  v.  CUipp. 
17  How.  (U.  S.)  161,  decided  December  term,  1854,  did  give  a  remedy 
to  a  person  injured,  in  a  case  like  the  present,  by  action  again^l 
the  city;  but  the  genenil  assembly,  in  the  revision  of  1857,  abso- 
lutely annulled  the  action  and  remedy  agtunst  tiie  city  or  town,  by 
the  addition  of  a  provision,  that  no  person  thus  injured  aiay  Avail 
himself  of  sucii  remedy,  unless  notice  in  ivriting  has  been  given  to 
the  city,  of  the  particular  obstruction,  twenty-four  hours  be/ore  the 
injury  occurs.  This  places  the  plaintiff  in  tlie  dilemma  that  he 
has  given  notice  and  so  estoi)ped  himself  from  ever  bringing  his 
action:  because  if  he  gave  Jiotice  or  any  one  else  gave  it  to  his 
Vnowledge,  he  knew  of  the  particular  danger,  and  it  was  uegli- 
::ence  on  liis  part  not  to  have  avoided  it;  or  that  he  has  not  given 
notice,  and  is  so  barred  of  his  action  by  the  statute.  If  any  one 
else  has  given  such  notice,  and  he  did  not  know  it^  the  fact  would 
not  be  available  to  him  on  trial,  and  his  action  would  be  equally 
barred. 

Practically,  then,  we  say  that  there  is  no  remedy  given  by  the 
statute  against  the  city  for  this  class  of  injuries,  at  lea&t  no  such 
certain  remedy  aB  is  guaranteed  to  every  citizen  in  the  words  <  f 
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our  Gon^tifcnHoir:  **  Every  person  within  this  State  ought  to  find 
a  certain  remedy,  by  having  recourse  to  the  laws,  for  all  injuries  or 
wrongs  which  he  may  receive  in  his  person,  property,  or  character. " 
Const  R  I.,  art.  1.  §  5.  And  the  intention  of  the  statute  was  It 
take  away  the  liability  which  the  ^Supreme  Court  had  thrown  upon 
the  city  under  ihe  old  statute. 

This  circumstance  "takes  the  case  at  bar  out  of  the  reason  of  tlio 
decision  in  Kirby  v.  Boyhttni  Market  Association,  14  Gray,  241), 
even  if  the  decision  in  that  case  be  considered  law.  The  statute 
of  Massachusetts,  in  force  when  that  cjise  arose,  was  similar  to  the 
liliode  Island  act  in  force  till  1857,  and  provided  a  remedy  apiinst 
the  city  or  town  which  was  both  practicable  and  adequate.  Vol.  1, 
Supplement  to  Eev.  Stat.  Mass.,  Stat.  1850,  ch.  2^,  §  1. 

The  subsequent  case  of  Stanton  v.  City  of  Springfield,  12  Allen, 
5(>8,  in  which  the  full  bench  sat,  and  where  the  opinion  was  deliv- 
ered by  Justice  Hoar,  holds  that  the  liability  of  a  city  under  the 
Highway  Act  is  not  measured  by  the  obligation  of  an  individuiil 
under  tlie  ordinance,  but  is  independent  of  such  ordinance.  Dyrjort 
V  Schenck,  23  Wend.  446  ;  Selden  v.  Del  &  Hud.  Canal  Co..  24 
Barb.  S.  0.  2(52  ;  Beckfordy,  Hood,  7  Term  Eep.  616,  citing  Lord 
Maksfieli),  in  Ihnson  v.  Collins,  1  W.  Black.  330  ;  Ooidd  v.  Lany- 
don,  43  Penn.  St.  365. 

In  Dunlap  v.  Knapp,  14  Ohio  St.  64,  a  supervisor  of  highways 
was  declared  not  liable  in  damages  for  alleged  neglect  of  duty, 
because  the  sujiervisor  was  not  as  an  individval  bound  to  repair 
the  bridge  in  question . 

In  all  cases  of  incumbrances  placed  on  the  highways  the  indi- 
vidual causing  or  negligently  suffering  the  incumbrance  is  held 
liable  directly  to  the  injured  person,  or  to  reimburse  the  town  or 
city  who  have  been  compelled  to  pay  damages  to  the  sufferer.  New- 
ftury  V.  Cann.  £  Pass.  River  R.  R,  Co,,  25  Vt.  377  ;  Loioell  v. 
hostwi  (k  Lowell  R.  R.  Co.,  23  Pick.  24  ;  Same  v.  Short,  4  Cush. 
275;  Same  v.  Spalding,  id.  277  ;  Troy  v.  Cfieshire  R,  R.  Co,.  23  N- 
11.  83  ;  see,  also,  Angell  on  Highways  (2d  ed.),  p.  'MVl,  %  208  ;  p. 
364,  §  299  ;  Tomnsohd  v.  Snsquehajina  Turnpike  Road,  6  Johns. 
90  ;   Wilson  v.  Same,  21  Barb.  S.  C.  68. 

II.  The  faot  that  a  penalty  is  incurred  by  a  violation  of  the 
ordinance  is  no  bar  to  an  action  by  the  plaintiff  who  is  injured  by 
the  violation.  Shearman  &  Redfield  on  NejOfligence,  p.  423,  §  351. 
•Vol.  XXllI.  — 64 
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''  A  statute  imposing  a  fine  does  not  take  away  the  remedy  by 
action  of  the  case." 

In  Aldrich  v.  Howard,  ?  K.  I.  214,  Ames,  C.  J.,  citing  Couch  v. 
steely  3  El.  &  B.  411 ;  Steam  Navigation  Co.  v.  Morrison,  13  C.  B. 
(N.  S.)  581,  694  ;  Caswell  v.  Worth,  5  El.  &  B.  848,  855,  856,  says : 
''  We  have  no  doubt  that,  when  a  statute  makes  the  doing  or  omit- 
ting  any  act  illegal,  and  subjects  the  offending  parties  to  penahies 
for  the  public  wrong  only,  a  party  specially  injured  by  the  illegal 
act  or  omission  has  the  right  of  suing  therefor  at  common  law. 

III.  The  neglect  of  a  duty  imposed  by  law  subjects  the  defend 
ant  to  the  same  liability  to  make  good  the  damage  caused  by  suck 
neglect,  that  a  positive  act  done  in  violation  of  law  would  havt 
imposed  upon  lier.     Aldrich  v.  Howard,  7  R  I.  212. 

Lord  B  ROUGH  Am,  in  Ferguson  v.  Kinnoull,  9  CI.  &  F.  289,  says  : 
**  So,  if  the  law  casts  any  duty  upon  a  person  which  he  refuses  or 
fails  to  perform,  he  is  answerable  in  damages  to  those  whom  his 
refusal  or  failure  injures."  Wilso7i\.  Susquehanna  Turnpike  Road 
Co.,  21  Bjirb.  S.  C.  68;  Gould  v.  Langdon,  43  Penn.  St  365; 
Dygert  v.  SchencJc,  23  Wend.  446  ;  Hayes  v.  Porter*,  22  Me.  371,37:. 

DuRFEE,  C.  J.  The  plaintiffs  base  their  right  to  maintain  this 
action  on  the  authority  of  cases  which,  they  claim,  hold  that  where 
a  person  is  required  by  statute  to  do  an  act  and  neglects  to  do  it. 
any  person  specially  injured  by  the  neglect  is  entitled  to  recover 
his  damages  in  an  action  on  the  ciisc,  if  no  other  remedy  is  given, 
and  that,  too,  even  when  the  statute  imposes  a  penalty  for  its  vio- 
lation. Couch  V.  Steel,  3  El.  &  B.  402,  411  ;  Omeral  Steam  Nari- 
gat  ion  Co,\.  Morrison,  13  C.  B.  (N.  S.)  581,  594  ;  Caswell  y.  Worth, 
5  El.  &  B.  849  ;  Atkinson  v.  New  Castle  i&  Gatenhead  Water  Worh 
Co..  L.  R.,  6  Exch.  404  ;*  Aldrich  v.  Howard,  7  R.  I.  199.  It  lia.^ 
been  doubted,  however,  whether  the  cases  go  so  far  as  is  claimed. 
This  doubt  is  expressed  in  Flynn  v.  Canton  Company  of  BaUimnrt. 
40  Md.  312,  and  in  that  case  the  attempt  is  made  to  confine  iht- 
liability  to  cases  in  which  the  neglected  duty  is  prescribed  for  the 
benefit  of  particular  persons,  or  of  a  particular  class  of  persons,  or 
in  consideration  of  some  emolument  or  privilege  conferred,  or 
provision  made,  for  its  performance,  and  to  show  that  it  does  not 
extend  to  a  duty  imposed  without  consideration,  and  for  the  benefit 

*  This  case  was  reversed  ou  appeal,  36  Law  Times  (K.  8.),  761;  aad  Cbuefc  v 
Steel  was  seriotiHlv  qiiediioiied  in  the  same  case. 
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of  the  public  at  large,  —  the  only  liability  for  the  neglect  of  such 
duty  being  the  penalty  prescribed.  And  this  view  is  supported  by 
strong,  if  not  irrefragable  authority.  HlcJcok  v.  Trustees  of  Platis- 
hurtj,  16  N.  Y.,  note  on  p.  161;  Eastman  v.  Meredith,  36  N.  H.  284; 
Bigelatff  v.  Inhabitants  of ,  Randolph,  14  Gray,  641;  Aldrich  v. 
Tripp,  ante,  p.  141.  But,  even  supposing  the  liability  is  not  sub- 
ject to  any  such  qualification,  then,  inasmuch  as  the  neglected  duty 
was  not  enjoined  by  statute  but  by  a  municipal  ordinance,  the 
question  arises  whether  in  this  respect  an  ordinance  is  as  effectual 
as  a  statute.  There  are  many  things  forbidden  by  ordinance  which 
are  nuisances  or  torts,  and  actionable  as  such  at  common  law.  The 
question  does  not  relate  to  them.  The  defendant  has  not  done 
any  thing  injurious  to  others  which  she  was  forbidden  to  do;  she 
has  simply  left  undone  something  beneficial  to  others  which  she 
was  required  to  do  under  a  penalty  in  case  of  default.  The  thing 
required  was  not  obligatory  upon  her  at  common  law.  It  wa^  a 
ilutv  newlv  created  by  ordinance,  which,  but  for  the  ordinance, 
A\Q  might  have  omitted  with  entire  impunity.  The  question  is, 
whether  a  jwrson  neglecting  such  a  duty  is  subject  not  only  to  the 
])cnalty  prescribed,  but  also  to  a  civil  action  in  favor  of  any  per- 
son specially  injured  by  the  neglect.  If  the  liability  exists,  it  Ie 
riuitc  a  formidablie  one.  A  Jail  on  the  ice  is  often  serious  in  its 
consequences.  The  damages  resulting  from  it  may  amount  to 
thousands  of  dollars.  And  under  the  ordinance  the  liability,  if  it 
exists,  may  be  visited  upon  either  the  owner  or  the  occupant  of  the 
abutting  premises,  or  upon  any  person  having  the  care  of  them. 
And  further,  if  the  liability  exists  under  the  ordinance  in  question, 
it  exists,  pari  ratione,  under  every  ordinance  prescribing  a  similar 
duty.  To  hold  that  it  exists  is,  therefore,  to  recognize,  outside  the 
legislature,  a  legislative  power  as  between  individuals  which, 
though  indirectly  exercised,  is  nevertheless,  in  a  high  degree,  deli- 
cate and  important.  This  we  ought  not  to  do,  unless  upon  principle 
or  precedent  our  duty  to  do  it  's  clear;  for  we  do  not  suppose  that 
the  creation  of  new  civil  liabilities  between  individuals  was  any 
part  of  the  object  for  which  the  power  to  enact  ordinances  was 
granted. 

In  some  of  the  cases  the  origin  of  the  liability  upon  a  statutory 
duty  is  ascribed  to  the  SUitute  of  Westminster  II,  ch.  50;  2  Inst. 
485,  486.  See  Couch  v.  Steel,  3  El.  &  B.  402,  411;  Aldrich  \.  How^ 
iird,  7  R.  T.  199,   214.    That  chapter,   however,  relates  only  ta 
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Statutes;  it  does  not  extend  to  municipal  ordinances.  Bat  even  if 
the  liability  has  its  origin  in  tlic  common  law,  we  do  not  find  that 
it  has  ever  been  held  to  extend  to  a  neglect  of  duty  enjoined  simply 
by  a  municipal  ordinance,  and  we  think  there  are  reasons,  appiir- 
ent  from  what  we  have  already  said,  why  it  should  not  extend  lu 
it.  The  power  to  enact  ordinances  is  granted  for  particular  lo<al 
purposes.  It  includes  or  is  coupled  with  a  power  to  ppaicribeiimite<l 
punishmeuts  by  fine,  penalty,  or  imprisonment  for  disobedience. 
No  power  is  given  to  annex  any  civil  liability.  The  power,  beiiii: 
delegated,  should  be  strictly  construed.  It  would  seem,  therefore, 
that  tlic  mere  neglect  of  a  duty  prescribed  in  the  exercise  of  >U'  i 
a  power  should  not  be  held  to  create,  as  a  legal  conseqnenci .  :i 
liability  which,  within  the  power,  could  not  be  directly  imp^'st^L 
The  plaintiffs,  in  support  of  the  action,  refer  to  Jones  v.  /V.v- 
man'n  Fund  Jua,  (o,,  "Z  Daly,  3U7,  and  Bell  v.  Qiiinn,  2  Sandf.  U'\ 
Neither  of  these  cases  is  like  tlie  ca-;o  at  bar.  The  first  wji>  um 
action  upon  a  policy  of  insurance  conlaiping  a  provision  thai  t-i  • 
policy  should  be  void  whenever  any  article  should  ho  kcpi  in 
greater  quantities  than  the  law  allowed,  or  in  a  manner  diffiniit 
from  that  prescribed  by  law,  unless  provided  for  in  the  policy.  T!i' 
plaintiff,  who  was  insured,  kept  a  kind  of  fireworks,  called  **  col- 
ored lights,"  contrary  to  a  city  ordinance.  The  court  decided  that 
city  ordinances  within  the  city  limits  have  all  the  force  and  effei  t 
of  hiw,  and  that  the  plaintiff,  therefore,  could  not  recover.  Her.* 
tlie  only  question  was  whether  a  city  ordinance  was  a  law  in  il. - 
sense  in  which  the  word  v\*as  used  in  the  policy.  The  court,  in 
deciding:::  that  it  was,  expressed  itself  broadly;  but  its  langiiagi',  -n. 
so  far  as  it  covered  more  than  the  point  decided,  was  obiter  dkiuh). 
The  case  of  Bell  v.  Qainn,  2  Sandf.  140,  involved  the  effect  not  ^'f 
a  city  ordinance  but  of  a  city  chartei*.  The  action  was  u|)on  a 
contract  entered  into  in  violation  of  the  charter,  not  for  daroau'-^ 
resulting  from  its  n  on -observance.  The  court  said:  **  We  will  n«'t 
say  what  the  consequence  would  be  if  the  prohibition  were  foiinl 
in  an  ordinance  of  the  coi*poration  instead  of  the  statute  law."  'I 
Sandf.  151.  And  see  Ex  parte  Dyster,  in  the  Matter  of  MoUu*\  1 
Meriv.  155;  also  in  2  Rose,  349;  Keinhle  et  aL  v.  Atkiiis  et  ah..  » 
Holt's  N.  P.  427,  and  note;  7  Taunt.  2G0.  The  defendant,  on  :': 
other  hand,  has  referred  us  to  three  cases:  Vandyke  v.  City  « ' 
Cincinnati  et  aL,  1  Disney,  532;  Kirhy  v.  Boy  1st  on  Market  A»:^t»^ - 
at  ion,  14  CMViiy,  240;  Fly  nil  v.  Canton  Co,  of  Baltimore,  40  Md.  ^^it 
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Tlwso  cases  arc  all  in  point,  for  they  arc  exactly  like  the  case  at 
bar.  It  was  held  in  each  of  them  that  the  only  liability  of  the 
delinquent,  under  the  ordinance,  was  to  pay  the  penalty  prescribed 
by  it,  and  that  the  action  could  not  be  maintained.  These  deeis- 
ions,  in  the  absence  of  any  case  to  the  contrary,  are  entitled  to  our 
res])Oct  as  authority,  and  for  the  reasons  above  indicated  we  agree 
with  them.  See  Brown,  AdmW,  v.  Buffalo  &  State  Line  Ji.  R.  Co., 
ti  X.  Y.  191 ;  Administrator  of  Chambers  v.  Ohio  Life  (£  Trust 
Cu.,  1  Disney,  327,  336. 
The  defendant's  motion  in  arrest  of  judgment  is  sustained. 

Judgment  arrested. 

Note  by  the  Chief  Justice.  —The  Statute  of  Westm.  IT,  ch.  50,  as  trans- 
lated ill  tbe  8eeond  Institute,  466,  is  as  follows,  to  wit:  '*  All  the  said  statutes 
sb:iW  lake  effect  at  tbe  feast  of  St.  Michael  next  coming,  so  that  by  occasion  of 
aii>  oHeuiie  duue  ou  this  side  the  said  feast,  contrary  to  any  of  tbese  statutes, 
ni>  puniahmeut  (mention  whereof  is  made  within  these  statutes)  shall  be  exe- 
cuted upon  the  offenders.  Moreover,  couceniinf?  the  statutes  provided  where 
tue  laicfaiUth,  and  for  remedies,  lest  suitors  comiugto  the  kiug's  court  should 
iiepart  from  thence  without  remedy,  they  shall  have  writs  provided  in  their 
c&se^,  but  they  shall  not  be  pleaded  until  the  feast  of  St.  Michael  aforesaid." 
Th*»  chapter  closes  a  series  of  chapters  or  statutes  known  as  the  Statute  of 
WestmiuBler  II.  It  preeeribes  the  time  when  the  statutes  shall  take  effect,  but 
direetA  that  writs  uuder  certain  of  them  shall  be  framed  before  they  go  gener- 
ally into  effect,  which,,  however,  are  not  to  be  used  until  afterward.  Tbe 
chapter  does  not  relate  to  statutes  generally,  and  certainly  not  to  statutes 
subseqneRtly  euaoted.  It  can  affect  such  statutes,  if  at  all,  only  by  construo- 
ttou,  or  asdeelmtUory  of  tbe  common  law>  The  remedy  by  an  action  on  the 
caoe  is  given  by  the  Statute  of  Westminster  II,  ch.  ZL  But  that  chapter  cre- 
ates no  new  liabilities,  it  merely  gives  a  roniedy. 


Smith  v.  Rollins 

(11  It  I.  464.) 

SuiMkxjt'^  LetHnf^hcnes  on^  ia  vioUUion  of  statute — Aation  forir^ry.to. 

A  statute  provided  that  "  every  person  who  shall  do  or  exercise  any  labor  or 
business,  or  work  of  his  ordinary  calling  ...  on  the  first  day  of  the 
week,  or  suflbr  the  same  to  be  done  ...  by  his  children,  servant  or 
apprentices,  works  of  necessity  and  charity  only  excepted,  shall  be  fined." 
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S.,  a  livery-stable  keeper,  let,  in  his  ordinary  business,  a  horse  and  carriage  to 
be  driven  for  pleasure  to  a  particular  place.  The  hirer  drove  them  to  a  dif- 
ferent place,  and  returned  them  damaged.  Whereupon  S.  brou/^ht  trover 
against  the  hirer.  HM,  affirming  WheJden  v.  CJiappel,  8  R.  I.  230,  that  th« 
action  would  not  lie. 

Where  a  plaintiff's  cause  of  action  arises  from  a  violation  of  law  on  his  part. 
the  suit  cannot  be  sustained,  and  it  is  immaterial  whether  the  violation  of 
law  appears  from  the  plaintiff's  direct  evidence  or  is  elicited  from  him  br 
legitimate  cross-examination.* 

EXCEPTIONS  to  the  Court  of  Common  Picas. 
Trover  for  the  conversion  of  a  horse,  buggy  and  harness  orig- 
inally brought  in  the  Justice  Court  of  the  city  of  Providence,  and 
appealed  by  the  plaintiff  to  the  Court  of  Common  Pleas.  The 
writ  was  dated  April  24,  1874.  The  defendant  pleaded  the  gen- 
oral  issue. 

At  the  trial  in  the  Court  of  Common  Plejis,  after  the  evidence 
had  been  closed,  the  plaintiff  requested  the  presiding  judge  to 
charge  the  jury  as  follows: 

1.  When  a  livery-stable  keeper,  in  the  exercise  of  his  ordinary 
calling,  lets  a  horse  and  buggy  to  be  driven  to  a  particular  place 
on  Sunday,  not  being  called  for  either  by  necessity  or  charity,  and 
the  hirer  drives  them  to  another  place,  such  use  of  said  property 
amounts  to  a  conversion  thereof  bv  the  hirer,  for  which  he  will  be 
liable  in  an  action  of  trover,  if  the  contract  of  hiring  need  not  be 
and  is  not  proven  as  a  necessary  part  of  the  plaintiff's  case. 

2.  A  person  who  hires  a  horse  and  buggy  of  a  livery-stable 
keeper  on  a  week  day  to  drive  to  a  particular  place  on  Sunday  for 
pleasure,  and  drives  to  another  place,  is  liable  in  trover  for  the 
conversion  of  them. 

The  judge  refused  so  to  charge,  but  did  instruct  the  jury  that  if 
the  plaintiff,  in  the  exercise  of  his  ordinary  business  or  caUing, 
agreed  on  a  week  day  to  let  his  horse  and  buggy  to  the  defendant 
to  be  used  on  Si^nday,  and  not  in  a  case  of  either  necessity  or  char- 
ity, and  did,  pursuant  to  said  agreement,  deliver  such  horse  aiul 
buggy  to  the  defendant  on  Sunday,  it  was  a  contract  made  in  vio- 
lation of  law  ;  and  that,  therefore,  the  plaintiff  could  not  sustain 
an  action  of  trover  for  the  conversion  of  the  property   by  the 

*T()  same  effect  Parker  v.  Lutfier,  11  Am.  Rep.  210;  contra,  HaU  v.  Cortofttn, 
9  Id.  80;  Frost  v.  Plumb,  16  Id.  18. 
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defendant's  driviDg  it  to  a  different  place  from  that  specified  in  the 
contract  of  hiring  ;  and  that  the  ability  of  the  plaintiff  to  estab- 
lish his  case  without  proving  the  illegal  contract  was  immaterial^ 
if  the  illegal  contract  appeared  from  the  whole  testimony  in  the 
case. 

The  plaintiff  excepted,  and,  after  verdict  for  the  defendant, 
bronght  his  exceptions  as  allowed  to  this  court. 

George  B.  Barrows^  for  plaintiff,  in  support  of  the  exceptions. 
The  two  questions  raised  by  the  bill  of  exceptions  are  :  1.  Whether 
a  livery-stable  keeper  who,  in  the  exercise  of  his  ordinary  call- 
ing, lets  a  horse  and  buggy  to  be  driven  to  a  particular  place  on 
Sunday  for  pleasure,  can  maintain  an  action  of  trover  against  the 
hirer  who  drives  them  to  another  place  and  injures  them  ;  and  2. 
Whether  he  can  maintain  such  action,  if  the  contract  of  hiring 
need  not  be,  and  is  not,  proven  by  the  plaintiff  as  a  necessary  part 
of  his  case. 

The  only  grounds  upon  which  the  plaintiff's  right  to  redress  has 
been  denied  in  this  class  of  cases  are,  that  his  cause  of  action  is 
founded  upon  his  illegal  -eontract,  and  he  must  himself  show  his 
illegal  contract  in  order  to  establish  his  case.  Oregg  v.  Wyman,  4 
Cush.  322  ;   Wlielden  v.  CJuippel,  SRI.  230. 

But  these  propositions  have  failed  to  stand  the  test  of  judicial 
criticism  and  practice.  Woodman  v.  HxMardy  25  N.  H.  67  ;  Mor- 
ton V.  Olostei',  46  Me.  520  ;  Nodine  v.  Dolierty,  46  Barb.  S.  C,  59  ; 
Hall  V.  Corcoran,  107  Mass.  251  ;  s.  c,  9  Am.  Rep.  30 ;  Frost  v. 
Phimh,  40  Conn.  Ill ;  s.  c,  16  Am.  Eep.  18. 

The  plaintiff's  action  is  for  the  conversion  of  his  property.  The 
conversion  consists  in  the  use  of  it  by  the  defendant  for  his  own 
Iwnefit,  without  the  plaintiff's  permission  ;  and  such  use  is  a  con- 
version, because  it  is  in  exclusion  and  defiance  of  the  plaintiff's 
right  as  owner.     2  Greenl.  Ev.,  §  642  ;  1  Chitty  on  Pleading,  14(J. 

The  plaintiff's  injury,  therefore,  is  not  a  violation  of  any  con- 
tract or  of  any  right  arising  therefrom,  but  of  the  right  of  owner- 
ship ;  and  upon  that  right  is  his  cause  of  action  founded.  Homer 
V.  Thwing,  3  Pick.  492  ;  Dwight  v.  Bretvsier,  ^  1  id.  50.  The  last 
case  was  approved  in  Meyers  v.  Meinraihy  101  Mass.  366. 

That  the  plaintiff  need  not  prove  his  unlawful  act  is  expressly 
decided  by  cases  heretofore  cited,  and  is  illustrated  by  the  present 
case.    The  only  two  things  necessary  for  the  plaintiff  to  prove  are 
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property  in  liimseif,  and  conversion  by  the  defendant.  1  Chitty  on 
Pleading,  146,  citing  Lord  Mansfield  in  1  Burr.  31.  And  con- 
version consists  only  in  beneficial  nseand  absence  of  i^ermission  for 
such  use. 

Evidence  of  a  bailment,  therefoi*e,  is  relevant  only  to  the  question 
of  authority  in  the  defendant  to  use  the  property.  That  there  was 
no  authority,  it  is  submitted,  is  quite  as  properly  and  effectually 
])n)vcd  by  the  plain,  direct,  and  full  statement  to  that  effect  of  the 
plaintiff,  as  by  proving  authority  for  one  thing,  and  leaving  it  to 
be  merely  inferred  that  there  was  none  for  another.  It  may  be 
(jucstioned  if  a  prudent  lawyer  would  trust  to  the  inference  and 
fail  to  elicit  a  direct  and  positive  denial  of  any  authority. 

If  such  denial  be  made,  tiien  what  necessity  is  therefor  evidence 
of  any  bailment  ?  Upon  the  question  of  authority,  and  to  disprove 
(conversion,  it  may  be  neccsj^ary,  in  a  given  case,  for  the  defendant 
to  show  the  bailment,  and  that  he  was  acting  within  its  terms, 
lUit  in  this  case,  the  fact  that  there  was  anv  contract  whatever  is 
not  only  made  to  appear  solely  by  the  defendant  himself,  but  it  is 
proven  for  the  only  purpose  of  showing  it  to  bo  in  violation  of  a 
penal  statute  made  to  enforce  morality,  and  of  invoking  its  ille- 
gality, in  which  he  })articij)ated,  to  secure  immunity  from  liability 
for  the  wrongful  destruction  of  his  neighbor's  property. 

"  But  he  can  no  more  avail  himself  of  that  as  a  defense  than  the 
plaintiff  can  as  a  cause  of  action.  Either  party  whose  success 
depends  upon  proving  his  own  violation  of  law  must  fail."  Fr*i>t 
v.  Plumb,  40  Conn.  Ill  ;   Welch  v.    Wesaoiiy  G  Gray,  505. 

The  fact  that  the  plaintiff  had  done  an  unlawful  iict  in  respect  to 
his  property  does  not  commit  it  to  the  mercy  of  wrong-doers.  That 
would  be  i)ractical  outlawry,  which  ''is  putting  a  man  out  of  tin- 
j)rotection  of  the  law,  so  that  he  is  incapable  of  bringing  an  action 
for  redress  of  injuries,  and  it  is,  also,  attended  with  a  forfeiture  of 
all  one's  goods  and  chattels."  3  Bl.  Com.  28-4  ;  Cummingi  v.  Per- 
lunuy  1  Mete.  555  ;  Ewings  v.  Walker,  1  Gray,  95  ;  Sttseh  v.  Bvrk- 
hardt,  104  Mass.  50. 

The  decision  in  Gregg  v.  Wyman,  4  Cush.  322,  did  not  distin- 
guish between  those  cases  where  the  phiintiflPs  right  grows  out  of. 
rests  upon,  and  is  ascertained  by  the  unlawful  contract,  and  h\^ 
injury  is  a  mere  invasion  of  such  contract  right,  i*.  «,  where  his 
cause  of  action  is  founded  ujwn  his  unlawful  act;  and  those  cases 
where  the  plaintiffs  right  is  independent  of,  and  separable  from. 
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such  contract,  and  his  injury  is  an  invasion  of  that  right,  i.  «., 
where  his  cause  of  action  is  not  founded  upon  his  unlawful  act.  It 
takes  for  granted  the  only  two  vital  propositions  in  the  case.  It 
cites  an  imposing  array  of  cases  whose  authority  no  one  questions, 
to  establish  general  rules  of  law  whose  existence  no  one  doubts, 
and  applies  them  to  assumptions  whose  correctness  every  one 
denies.     It  has  been  overruled.     Hall  v.  Corcora7i,  107  Mass.  251. 

The  case  of  Wlielden  v.  Chappel,  8  R.  I.  230,  was  decided  upon 
the  authority  of  Gregg  v.  Wpiian,  4  Gush.  322,  before  the  latter 
was  reversed,  and  adopted  its  conclusions.  The  attention  of  the 
court  was  apparently  not  called  to  the  above  distinction,  nor  do 
the  two  cases  then  reported,  in  which  it  is  pointed  out  and  applied, 
appear  to  have  been  cited.  Moreover,  tlie  illegal  contract  was 
made  to  appear  as  a  part  of  the  plaintiff's  case. 

Henry  J,  Spoonei',  for  defendant,  contra,  cited  YHieldmi  v.  Chap- 
]}eL  8  R.  I.  230, 

Matteson,  J.     The  bill  of  exceptions  raises  the  question  whether  - 
a  livery-stable  keeper,  who,  in   his  ordinary  business,  lets  a  horse 
and  carriage   to  be  driven  to  a  particular  place  on  Sunday,  for 
pleasure,  Civn  maintain  an  action  of  trover  against  the  hirer  for 
driving  them  to  a  different  place. 

Sucli  a  contract,  to  be  executed  on  Sunday,  in  violation  of  the 
statute  prohibiting  the  doing  or  exercising  of  any  labor  or  business, 
or  work  of  one's  ordinary  callinc:.  works  of  necessity  and  charity 
only  excepted;  or  the  using  of  any  game,  sport,  play,  or  recreation 
on  the  first  day  of  the  week,  is  illegal.  Gen.  Stat.  R.  I.,  ch.  232, 
S  17:  AlUn  v.  Gardiner  et  (d.,  7  R.  I.  22;  Whelden  v.  Chappel,  8  id 
230. 

In  the  latter  case,  which  was  similar  to  the  present,  the  conver- 
sion consisted  solely  in  driving  the  horse  and  buggy  beyond  the 
l)lace  spocifidd  in  the  hiring.  The  court  held  that  proof  of  that 
contmct,  which  was  illegal,  was  necessary  to  establish  the  conver- 
sion, and  that  the  plaintiff,  therefore,  could  not  recover. 

The  evidence  in  the  present  cjise,  exclusive  of  the  contraci;  of 
bailment,  discloses  nothing  in  the  defendant's  use  or  treatment  of 
the  property,  or  in  his  conduct  in  relation  to  it,  which  amounts  to 
.i  con  version;  for  though  the  property  was  returned  in  a  damaged 
ciindition,  thei*e  is  nothing  to  show  that  the  injury  was  caused  by  ^ 

the  defendant's  act  or  negligence.     All  the  testimony  upon  that  f 
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matter  was  the  defendant's  statement  to  the  plaintiff  that  he  Imd 
stopped  on  the  road  to  feed  tlie  horse,  and  that  the  horse  took 
fright  and  ran. 

To  establiKli  the  conversion,  therefore,  it  was  necessary  for  the 
plaintiff  to  prove  tliat  the  defendant  in  his  use  of  the  property  Iiad 
not  adhered  to  the  terms  of  the  contract.  The  regular  and  projier 
mode  of  doing  this  was  to  put  in  evidence  the  contract  which 
defined  the  authority  of  the  defendant,  and  then  the  use  which  he 
had  made  of  the  property.  Tlie  moment,  however,  the  illegal  cor- 
tract  appeared,  the  well-setticd  rule  of  law,  that  no  action  will  lie 
to  recover  a  demand  or  claim  for  damages,  if,  to  establish  it.  the 
plaintiff  requires  aid  from  an  illegal  transaction  in  which  lie  has 
pa^'ticipated,  or  is  under  the  necessity  of  showing  or  dei^ending  in 
any  degree  upon  an  illegal  contract  to  which  he  is  a  party  would 
have  applied  and  barred  the  suit.  The  plaintiff's  counsel,  awaiv 
of  this  difficulty  and  seeking  to  avoid  it,  took  care  to  limit  the 
testimony  of  his  client  (the  only  witness),  in  his  direct  exami- 
nation, to  the  negative  statements,  that  he  had  not  let  or  loaned 
his  property  to  the  defendant,  or  any  one  else,  to  be  used  for  tlie 
purpose  for  which  it  was  used,  or  to  be  driven  to  Mark  Rock,  or 
in  the  direction  in  which  it  was  driven  ;  and  that  the  use  made  i>' 
his  property  by  the  defendant  was  wholly  without  his  knowledn*-. 
license,  or  authority.  The  defendant's  counsel  then  cross-examined 
the  plaintiff  upon  these  matters,  and  the  cross-examination  dis- 
closed the  contract  and  its  illegality. 

The  plaintiff's  counsel  contended  on  the  hearing,  that  the  fact 
that  there  was  no  authority  for  the  defendant's  use  of  the  property 
was  as  properly  and  effectually  proved  by  the  plaintiff's  plain, 
direct,  and  full  statement  to  that  effect,  as  by  proving  authority  for 
one  thing  and  leaving  it  to  be  inferred  there  was  none  for  another. 
That  as  the  fact  that  there  was  an  illegal  contract,  to  which  the 
defendant  was  a  party  as  well  as  the  plaintiff,  was  made  to  apjx»ar 
by  the  defendant  himself,  for  the  purpose  of  escaping  liability 
for  the  wrongful  use  of  the  plaintiff's  property,  the  defendant 
could  no  more  avail  himself  of  that  contract  as  a  defense  than  the 
plaintiff  could  have  done  as  a  cause  of  action. 

AVe  do  not  assent  to  these  claims. 

The  plaintiff  was  bound  to  prove  the  conversion,  which  depended 
upon  the  question  whether  or  not  the  defendant  was  authorized  to 
use  the  jMoperty  as  he  did.  That  he  was  not  authorissed  was  the 
proposition  which   the  plaintiff  was  to  establish;  and  he  should 
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have  done  so,  not  by  asserting  that  there  was  no  authority,  which 
might  be  merely  his  inference  or  opinion,  but  by  putting  in  evidence 
all  material  facts,  showing  or  tending  to  show  a  want  of  authority. 
The  statement  of  the  plaintiff's  testimony,  above  recited,  implied 
that  he  had  let  or  loaned  his  property  to  be  used  for  some  purpose, 
to  be  driven  somewhere.  What  that  letting  was  could  not  be 
otherwise  than  material  to  a  proper  understanding  of  the  case,  and 
the  correct  determination  of  the  question  of  authority.  The  jury 
ought  not  to  be  required  to  render  their  verdict,  nor  the  court  its 
judgment,  without  the  knowledge  of  all  material  facts. 

Again,  the  statement  of  the  plaintiff,  in  the  direct  examination, 
opened  the  door  for  the  defendant  to  cross-examine  him  in  relation 
to  the  letting,  its  terms,  and  all  the  circumstances  attending  it; 
and,  though  the  contract  was  thus  first  made  to  appear,  yet,  as  it 
apj>eared  in  legitimate  cross-examination,  upon  matters  opened  in 
the  direct,  it  was  none  the  less  a  part  of  the  plaintiff's  case  because 
disclosed  by  the  cross-examination  instead  of  the  direct.  It  was 
tlie  supplementing  of  the  plaintiff's  case,  presenting  it  in  its  true 
light  to  the  court.  Doubtless  the  defendant's  purpose  was  to  pre- 
vent the  plaintiff's  recovery,  and  though  this  was  the  effect,  it 
resulted  from  the  inherent  diflSculby  of  the  plaintiff's  case.  Had 
the  tort  been  so  distinct  from  the  contract  as  to  have  been  capable 
of  complete  proof  by  the  plaintiff,  without  affording  the  defend- 
ant the  right  to  show  the  contract  in  cross-examination,  so  that 
the  defendant  would  have  been  compelled  to  set  it  up  in  defense  as 
a  part  of  his  own  case,  there  would  have  been  more  force  in  the 
plaintiff's  claim  that  the  defendant  could  not  avail  himself  of  such 
a  defense. 

We  think,  therefore,  as  was  decided  by  this  court  in  Whelden  v. 
fTiappel,  8  R.  I.  230,  that  in  an  action  of  trover,  for  the  conversion 
of  personal  property  delivered  to  the  defendant  under  a  contract 
of  bailment,  in  which  the  alleged  conversion  consists  solely  in  a 
different  use  of  the  property  from  that  contemplated  by  the  bail- 
ment, proof  of  the  contract  is  essential  to  proof  of  conversion, 
and  that  if  that  contract  be  illegal  the  plaintiff  cannot  recover. 

The  cases  of  Morton  v.  Oloster,  46  Me.  520;  Nodine  v.  Doherty, 
46  Barb.  S.  C.  59;  and  Frost  v.  Pltmib,  40  Conn.  Ill ;  8.  c,  16  Am. 
Rep.  18,  in  which  the  plaintiff  was  permitted  to  recover,  do  not 
appear  to  be  inconsistent  with  these  views.  In  each  of  them  there 
were  acts  of  conversion  wholly  distinct  from,  and  irrespootive  of,  J 
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the  contract,  and  capable  of  complete  proof  witliout  suggestion  of 
the  contract.  The  courts  in  theue  oases  rest  their  decisions  ujion 
the  ground  that  proof  of  the  contract  was  not  essential  to  proof  of 
conversion. 

The  plaintiif  has  also  cited  Woodman  v.  Hubbard,  25   K.  H.  67; 
and  Hall  v.  Corcoran,  107  Mass.  251  ;  s.  c,  9  Am.  Rep.  30. 

In  the  former  it  was  held  that  the  plaintiff  might  recover  even 
though  obliged  to  prove  his  illegal  contract.     The  ground  of  decis- 
ion appears  to  be  that  the    plaintiff's  riglit  of  property   is  not 
affected  by  his  ilL-gal  act  in  making  the  contract ;  that  the  conver- 
sion is  a  direct^  substantial  invasion  of  that  right,  for  which  the 
plaintiff  sues  as  owner  of  the  property;  that  his  claim  is  founded 
upon  the  tort  and  not  upon  the  contract.     It  is  doubtless  true  that 
an  action  of  trover  is  founded  in  tort,  and  not  on  contract.     We 
believe,  however,  that  no  other  case  can  be  found  to  sustain  the 
position,  that  the  plaintiff  can  recover  notwithstanding  proof  of 
his  illegal  contract  necessiirily  appears  in    the  proof  of  his  case. 
Phalen  v.  Clark,  19  Conn.  421,  cited  in  Woodman  v.  Hubbard,  2o 
N.  H.  67,  though  apparently  it  is  so  claimed,  does  not  in  our  judg- 
ment sustain  the  position.     The  learned  judge  who   prepared  tlu- 
opinion  in  the  latter  case  says  of  Phnhnw  Clark:    "The  plaintiff 
in  that  case   could   not  show  his  i>roperty  in  tiie  lottery  ticket, 
which  was  the  subject  of  the  suit,  without  showing  liis  illegal  con- 
tract with  the  defendant  respecting  tlie  ticket;  yet  as  it  appeared 
when  the  illegal  contract  was  shown  that  it  did  not  extend  to  tlie 
plaintiff's  property  in  the  ticket,  tiie  court  held  him  entitled  ti» 
recover."     He  then  proceeds  to  quote  the  rule  laid  down  in  Phalen 
V.  Clark,  as  follows:  '*If  the  plaintiff  rocjuiros  any  aid  from  an 
illegal  transaction  to  establish  his  demand  he  cannot  recover  it;  or. 
in  other  words,  if  he  is  unable  to  support  it  without  relying  npon 
an   unlawful   agreement  between   himself  and  the  defendant,  ht» 
must  fail.''     There  would  certiiinly  seem  to  Ik?  an  inconsistencv 
between  tlie  action  of  the  court  in  Plalen  v.  Clark  as  stated,  and 
tlie  rule  cjuoted  from   their  opinion.     That  inconsistency  disaj>- 
pears  \\\Hn\  reference  to  the  cac^e  itself;  for  it  there  ap])ears  that, 
though  the  majority  of  the  court  held  that  the  plaintiff  was  cntitleil 
to  recover,  it  was  upon  the  ground  that  he  could %\ioyir  his  property 
in  the  ticket  without  showing  the  illegal  contract.     They  sny :  '*  Wo 
do  not  admit  the  claim  of  the  defendants,  that  this  bill  cannot  be 
sustained  without  proving  and  relying  upon  what  is  claimed  to  be 
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the  original  illegality  of  Clark's  agency,  apparent  from  the  allega- 
tions in  the  bill."  19  Conn.  433.  Again,  the  court  in  Woodman  v. 
Hubbard,  25  N.  H.  67,  appear  to  have  been  influenced  in  their 
decision  by  the  apprehension  that,  if  the  action  could  not  be  sus- 
tained, a  plaintiff,  who  had  delivered  his  property  to  a  defendant, 
under  an  illegal  contract  between  them  for  its  temporary -use,  would 
be  without  a  remedy,  even  though  the  defendant  should  refuse  to 
restore  the  property,  or  should  sell  or  destroy  it  If  this  were  so, 
it  would  indeed  be  a  strong  argument  in  favor  of  sustaining  the 
action;  but  such  would  not  be  the  result,  for  the  retention  of  the 
property,  after  a  demand,  or  its  sale  or  destruction,  would  be  a 
conversion  wholly  distinct  from,  Jind  independent  of,  the  contract, 
upon  proof  of  which,  and  of  his  title,  the  plaintiff  would  be  entitled 
to  recover  the  yalue  of  the  property. 

In  Hall  v.  Corcoran,  107  Mass.  251 ;  s.  c,  9  Am.  Rep.  30,  tlie  court 
liold  that,  as  the  action  was  founded  upon  the  tort,  and  not  upon 
the  contract,  the  contract  need  not  bo  proved  because  it  formed 
no  part  of  the  cause  of  action.  They  say:  *•  l^roof  of  the  contract 
under  which  the  horse  was  delivered  by  the  plaintiff  to  the  defend- 
ants showed,  indeed,  that  the  dnving  of  the  horse  beyond  North 
Adams  was  not  within  its  terms  or  object;  but  the  only  legitimate 
inference  from  that  fact  is,  that  it  is  wholly  immaterial  wiiethcr 
such  contract  was  ever  made;  or,  if  once  made,  whether  it  had  been 
terminatoil  by  mutual  jiasent  of  tlie  parties,  or  by  the  wrongful  act 
of  the  defendants.  In  short,  the  defendants'  liability  for  tho  injury 
done  by  them  to  the  plaintiff's  property  is  not  affected  by  the  (jues- 
tion  whether  the  contract  between  the  parties  was  valid  or  void  ii. 
law  or  whether  there  was  or  was  not  anv  such  contract  in  fact.  'I'hat 
contract  need  not,  therefore,  be  shown  by  the  plaintiff;  and  if 
proved  by  the  defendants,  by  crofss-examination  of  the  plain titf's 
witnesses,  or  otherwise,  it  has  nothing  to  do  with  the  plaintiff's 
cause  of  action  against  the  defendants.''  107  Mass.  257.  The  court 
appear  to  have  lost  sight  of  the  distinction,  plainly  marked, 
between  those  cases  in  which  the  tort  is  some  breach  of  dutv,  in 
violation  of  the  plaintiff's  rights  entirely  separable  from  the  con- 
tract, and  those  in  which  the  tort  and  contract  are  inseparable. 
Applied  to  the  former,  the  language  of  the  court  is  unobjection- 
able; in  relation  to  the  latter,  it  seems  to  us  erroneous.  If  tho  tort 
cannot  be  made  to  appear  without  proof  of  the  contract^  certainly  d 

the  contract  can  hardly  be  considered  immaterial,  or  as  not  affect-  ' 
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ing  the  liability  of  the  defendant,  even  though  it  may  not  be  a  part 
of  the  cause  of  action. 

For  the  reasons  given  we  cannot  agree  with  the  conclusionB 
arrived  at  in  Woodman  v.  Hubbard,  25  N.  H.  67;  and  Hall  v.  Gor- 
coran,  107  Mass.  251,  upon  the  matters  we  have  referred  to  above. 
We  are  still  of  the  opinion  that  the  decisions  of  our  own  court,  in 
Wheiden  v.  Chappely  8  B.  I.  230,  is  more  consonant  with  authority, 
and  founded  upon  the  better  reasons. 

Exceptions  ov&rruhd. 


Williams,  Administrator,  v.  Bbiggs. 

(11  R.  I.  176.) 

Mortgage  of  property/  to  be  subeeguerUlp  acquired. 

A  mortgage  of  personal  propertj  to  be  Bubsequently  acquired  conveys  no  title 
to  such  property  when  acquired,  which  is  valid  at  law  a^^aiuat  the  mort- 
gagor or  his  voluntary  assignee,  unless  after  acquisition  possession  of  sut-h 
property  is  given  to  the  mortgagee,  or  taken  by  him  under  the  mortgage . 

THE  opinion  of  the  court  in  this  case  is  given  in  the  note  in  22 
Am.  Rep.  653. 


Cook  v.  Corthbll. 

(XI  U.  I.  482.) 

Mortgage  qf  property  to  he  aubeequsntly  aeqtdrdd. 

Although  a  mortgage  of  personal  property  to  be  sabeequently  acquired  is  in 
itself  ineffectual  to  vest  in  the  mortgagee  a  legal  title  to  the  property,  yet  if 
after  acquisition  by  the  mortgagor  the  mortgagee,  by  delivery  from,  or  by 
consent  of » the  mortgagor,  takes  possession  of  the  property  under  the  icort 
gage  conveyance,  the  title  to  the  property  both  in  law  and  equity  veetn  in 
the  mortgagee  without  farther  conveyance  or  bill  of  sale. 
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PLAINTIFFS'  petition  for  a  new  trial. 
Assumpsit.  The  plaintiffs'  writ  was  served  by  attaching  cer- 
tain personal  property  covered  by  a  mortgage  executed  by  the  defend- 
ant to  one  Darwin  Almy.  The  defendant  pleaded,  in  abatement, 
no  service  of  writ,  which  plea  the  plaintiff  traversed.  Gen.  Stat, 
of  R.  I.,  ch.  197,  §  4,  provides  that  *'  Personal  estate,  when  mort- 
gaged and  in  the  possession  of  the  mortgagor,  and  while  the  same 
is  redeemable  at  law  or  in  eqniU',  may  be  attached  on  mesne  pro- 
cess against  the  mortgagor,  in  the  same  manner  as  his  other  per- 
sonal estate." 

The  case  was  submitted  to  a  jury  to  determine  the  defendant's 
title  to  the  mortgaged  property,  and  the  jury  found  **  that  at  the 
time  of  the  service  of  the  plaintiffs'  writ  the  property  of  the  goods 
atid  chattels  attached  by  virtue  of  said  writ  was  not  in  the  defend- 
ant, but  in  one  Darwin  Almy,  mortgagee."  The  charge  of  the 
court,  and  the  evidence,  are  stated  in  the  opinion  of  Mr.  Justice 
Potter. 

Nicholas  Van  Slyck  dt  Lorin  M.  Cook^  for  plaintiffs.  A  mort- 
gage of  personal  property,  such  as  stock  in  trade,  with  a  proviso 
that  such  mortgage  should  cover  **  All  additions  or  renewals  of 
said  stock  in  trade  hereafter  made  from  time  to  time,"  is  simply 

i  an  executory  agreement  as  between  the  mortgagor  and  mortgagee, 

and  cannot  defeat  the  rights  of  creditors  on  property  acquired 

'  subsequent  to  the  mortgage,  even  if  possession  be  taken  of  such 

after-acquired  property  by  the  mortgagee,  under  the  mortgage. 
Jones  V.  Richardson,  10  Mete.  481;  Barnard  v.  Eaton,  2  Cush. 
303;  Codman  et  al.  v.  Freeman,  3  id.  306;  Edgell  v.  Hart,  9  N.  Y. 

I  217. 


B.  N.  A  S.  S.  Lapham,  for  defendant,  cited  Oliver  v.  Town,  28 
Wis.  328;  Morrow  v.  Reed,  30  id.  81;  Rowly  v.  Rice,  1 1  Mete.  333. 

DuBFEE,  C.  J.  We  think  it  is  well  settled  that,  though  a  con- 
veyance of  personal  property,  to  be  subsequently  acquired,  is  per 
i^  ineffectual  to  transfer  the  legal  title  to  the  grantee,  yet  if  the 
grantor  delivers  the  property  when  acquired  to  the  grantee  in  ful- 
fillment of  the  conveyance,  or  allows  him  to  take  possession  under 
the  conveyance,  the  property  thereupon  passes  and  vests  according 
to  the  terms  of  the  conveyance  both  at  law  and  in  equity.     There 
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is  no  need  of  any  new  conveyance  or  bill  of  sale;  for  the  property, 
being  personal,  paases  by  delivery.  And  there  is  no  need  of  tlie 
intervention  of  a  conrt  of  equity  to  treat  the  conveyance  as  an 
executory  contract  and  decree  its  specific  performance;  for,  looking 
at  it  in  that  light,  the  contract  is  specifically  performed  by  the  par- 
ties themselves.  The  cases  which  recognize,  or  sustain  tJiis  view 
are  numerous.  The  most  prominent  of  them  are  cited  in  WiUiami 
V.  Brujgs  (see  ante,  p.  Tilg).  There  was,  therefore,  no  error  in  the 
mling  mainly  relied  on  as  a  ground  for  new  trial.  And  in  regard 
to  the  ofclicr  rulings  alleged  to  be  erroneous,  we  do  not  think  the 
petition  discloses  any  sufficient  rcasoii  for  a  new  trial. 

The  petition  assigns  as  a  final  ground  that  the  verdict  is  against 
the  evidence.  The  brief  makes  no  point  under  this  head,  and  no 
point  was  made  at  the  hearing.  We,  therefore,  presume  that  the 
petitioner  did  not  expect  to  have  tlie  ground  considered. 

A  majority  of  the  court  thinks  a  now  trial  should  be  denied. 

Potter,  J.,  delivered  an  elaborate  dissenting  opinion. 

New  trial  denied. 


Ikmak  v.  Tbipp. 


(U  R.  I.  000.) 


Municipal  corporations  —  Liability  for  injury  renUtir*g  from  eJumge  of  gradm 

of  streets. 


A  city  was  required  by  its  charter  to  keep  its  streets  in  proper  repair  and 
authorized  to  grade  them  and  to  alter  their  grade.  It  so  changed  ibe 
grade  of  certain  streets  as  to  cause  surface  water  which  formerly  flowed  in 
other  streets,  or  which  was  ponded  at  some  distance  from  plaintiff's  esute.to 
flow  onto  his  estate  and  into  his  cellar  and  well.  Held,  that  the  city  was 
liable  for  the  damages  tlius  caused.* 

TRESPASS  on  the  case.     Heard  under  the  following  agreement 
signed  by  the  attorneys  of  the  litigants: 
''  The  plaintiff  offers  to  prove  tlie  following  facts: 
"That,  at  the  time  of  the  grievances  alleged  in  his  declaration. 

*  See  HUi  v,  Botatan,  ank,  332;  City  of  Dixofi  v.  Baleen  M  Am.  Eap.  591. 
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he  was  thfi  owner  of  an  estate  on  the  northerly  side  of  Public 
street,  in  the  city  of  Providence,  with  a  dwelling-house,  bai*n,  and 
other  buildings  and  improvements  thereon. 

"  That  said  city,  prior  to  said  time,  caused  the  grade  of  said 
Public  street,  which  was  a  public  highway,  to  be  changed,  and  that 
the  highway  commissioners  cut  down  a  portion  of  a  way  called 
Updike  street,  at  its  junction  with  Public  street,  whereby  the  sur- 
face water,  which  had  collected  in  a  pond  at  the  corner  of  Green- 
wich and  Daboll  streets,  was  carried  through  Mawney  street,  a  pub- 
lic street  and  highway,  and  into  and  through  said  Updike  street 
upon  Public  street,  and  thence  flowed  upon  the  estate  of  the  plain- 
tiff, located  at  the  lowest  point  on  said  Public  street,  and  filled  his 
cellare  and  well,  and  destroyed  his  property,  and  otherwise  caused 
him  great  annoyance  and  injury. 

"  The  plaintiff  also  offers  to  prove  that,  prior  to  said  time,  said 
city  also  changed  the  grade  of  Broad  street,  which  crosses  Public 
street,  and  thereby  caused  the  surface  water  which  came  on  said 
Broad  street,  which  formerly  had  not  flowed  into  Public  street,  to 
ho  turned  into  Public  street,  which  water  also  flowed  along  said 
street,  and  into  and  upon  the  plaintiff's  estate,  doing  him  similar 
injury.  That  he  presented  his  claim  to  the  city  council,  as  required 
by  Gen.  Stat.  R.  I.,  ch.  31,  §  11,  more  than  thirty  days  before  this 
suit  was  commenced,  and  no  compensation  has  been  made  to  him 
for  said  injuries. 

"If,  upon  these  facts  being  proved,  the  plaintiff  can  maintain 
his  action,  the  cause  is  to  stand  for  hearing  before  the  court  upon 
the  question  of  damages;  otherwise  judgment  is  to  be  rendered  for 
the  defendant" 

Cltarles  H.  Parkhurstj  for  plaintiff. 

Nicholas  Van  Slyck,  City  Solicitor,  for  defendant. 

DcRPEE,  C.  J.  The  city  of  Providence  is  a  municipal  corpora- 
tion capable  of  sning  and  being  sued  like  any  other  corporation. 
The  question  is,  whether,  being  such  a  corporation,  it  is  liable  to 
be  sued  for  the  injury  to  prove  which  the  t<»stimony  is  offered. 
There  can  be  no  doubt  that  an  action  would  lie  nn:ainst  a  private 
corporation  or  individual  for  a  similar  injury  ;  for  the  right  to  fight  A 

sarface  water  certainly  does  not  go  so  far  as  to  justify  a  man's 
Vol.  XXIII*- 66 
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draining  the  pnddles  of  his  own  land  into  the  well  and  cellar  of 
liis  neighbor.  Why,  then,  will  not  the  action  lie  against  the  city? 
The  answer  given  is,  that  the  water  was  not  discharored  upon  the 
plaintiff 's  premises  from  land  belonging  to  the  city,  but  from  a 
public  street,  and  was  so  discharged  in  consequence  of  a  change  of 
grade  or  surface  in  that  and  other  streets  made  by  the  city  under 
the  authority  of  the  statutes  of  the  State.  And  it  is  argued  that  a 
public  corporation,  acting  for  the  public  within  the  limits  of  its 
autliority,  is  not  liable,  unless  made  liable  by  statute,  for  the  dam- 
ages resulting  to  individuals  from  its  acts. 

It  is  perfectly  well  settled  that  a  town  or  city  is  not  liable,  unless 
made  so  by  statute,  for  damages  resulting  to  an  abutting  owner 
from  a  mere  change  in  the  grade  or  surface  of  a  highway  made  by 
such  town  or  city,  if  the  change  does  not  extend  beyond  the  limits 
of  the  highway.  Si\C\\  a  change  may  occasion  great  inconvenience, 
and  oblige  the  owner  to  incur  great  expense  to  adjust  his  houses  or 
lands  to  the  new  grade  or  level  ;  but,  nevertheless,  he  must  bear 
the  inconvenience  and  expense,  if  they  come,  without  compensa- 
tion :  for  no  right  of  his  is  invaded  so  long  as  the  change  does  not 
create  a  nuisance,  and  is  confined  strictly  within  the  limits  of  the 
highwjiy.  The  loss  which  he  suffers  from  such  a  change  is  damnum 
absque  htjiiria.  2  Dillon  on  Municipal  Corporations,  §  783.  Many 
of  the  cases  cited  for  the  defendant  are  cases  in  which  this  doctrine 
is  sustained.  In  the  case  at  bar  the  defendant  asks  us  to  go  further; 
for,  in  the  case  at  bar,  the  plaintiff  complains  not  of  what  has  been 
done  in  the  streets,  but  of  what  has  happened  upon  his  land,  in 
consccjuence  of  what  has  been  done  in  the  streets.  See  SL  Peter  v. 
De}iis(nu  58  N.  Y.  416,  423.  His  property  has  been  invaded,  and 
the  question  is,  whether  he  is  entitled  to  any  remedy  against  the 
citv  for  the  invasion.  There  are  cases  which  hold,  or  seem  to  hold, 
that  no  action  lies  against  a  city  even  for  such  an  injury.  WiUon 
V.  Mayor y  vie,  of  Neiu  York.  1  Den.  595  ;  Clark  v.  City  of  WiU 
mington,  5  Harring.  (Del.)  243.  The  ground  of  these  decisions  is* 
that  a  city  cannot  be  answerable  at  law  for  the  consequences  of  an 
act  Avhich  it  is  legally  authorized  or  required  to  perform.  But  we 
think  this  doctrine,  the  abstract  truth  of  which  cannot  well  be 
gainsaid,  is  misapplied  when  it  is  held  to  sanction  an  invasion  of 
private  property,  even  though  the  invasion  is  only  oonseqnential. 
Let  us  consider  the  doctrine  as  it  applies  to  the  case  at  bar.    The 
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city  of  Providence  is  required  to  keep  its  streets  in  proper  repair^ 
and  is  authorized,  in  the  discharge  of  this  duty,  to  grade  them 
and  to  alter  their  grades.  Whatever,  therefore,  is  done  by  the 
city  in  the  discharge  of  this  duty,  or  in  the  exercise  of  this  authority, 
must  be  deemed  to  be  rightfully  done,  so  long  as  there  is  no  en- 
croachment upon  private  property.  But  does  it  follow  from  this 
that  the  city  has  the  right  to  grade  its  streets  so  as  to  collect  tlie 
water  from  a  wide  area,  some  of  it  from  distant  puddles  or  ponds, 
and  bring  it,  charged  with  all  the  miscellaneous  filth  of  the  streets, 
to  the  margin  of  the  plaintiff's  land,  and  then  empty  it  upon  his 
land,  and  into  his  cellar  and  well?  The  statute  should  not  be 
unnecessarily  construed  to  sanction  any  such  result.  And  so  long 
as  it  is  in  the  power  of  the  city  to  make  drains  and  culverts,  as 
well  as  to  jiltcr  grades,  it  is  not  necessary  to  give  the  statute  such 
a  construction.  Or,  if  it  is  necessary,  then  the  statute  is  so  far 
unconstitutional  and  void,  and  cannot  protect  the  city  from  liability. 
Suppose  the  statute  authorized  the  city  in  so  many  words  to  do 
what  the  plaintiff  claims  has  been  done,  can  there  be  any  doubt 
that  it  would  be  unconstitutional,  as  authorizing  the  taking  of 
private  property  for  public  use  without  just  compensation  ?  Cer- 
tainly, property  is  taken,  to  some  extent,  when  its  beneficial  use  is 
destroyed  or  impaired  in  this  way,  as  well  as  when  its  owner  is 
directly  and  formally  excluded  from  its  enjoyment.  PumpeUy  v. 
Oreen  Bay  Co.,  13  Wall.  166;  Eaton  v.  Boston,  C,  (&  M.  R.  R.  Co., 
51  X.  H.  504  ;  s,  c,  12  Am.  Rep.  147.  And  if  a  statute  could  not 
in  so  many  words  authorize  the  grievances  complained  of,  it  could 
not  any  better  authorize  them  by  the  employment  of  general  and 
indefinite  terms. 

The  view  which  we  have  taken  has  the  sujiport  of  respectable 
authority.  Indeed,  it  is  approved  by  the  general  current  of  recent 
decision.  Thus  in  Illinois,  in  Nevins  v.  City  of  Peoria,  41  111.  502, 
it  was  held  that  a  city  may  elevate  or  depress  its  streets  as  it  thinks 
proper;  but  if  in  so  doing  it  turns  a  stream  of  mud  and  water  upon 
the  grounds  and  into  the  cellar  of  one  of  its  citizens,  or  creates  in 
his  neighborhood  a  stagnant  pond  that  brings  disease  upon  his 
household,  it  should  not  be  excused  from  paying  for  tlic  injuries  it 
has  directly  brqught.  A  city,  say  the  court,  has  no  more  power 
over  the  streets  than  a  private  individual  has  over  his  own  land; 
and  it  cannot,  under  the  specious  plea  of  public  convenience,  be 
permitted  to  exercise  that  dominion  to  the  injury  of  another's 
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property,  in  a  mode  that  would  i*ender  a  private  individaal  respon- 
sible in  damages  without  being  responfiible  itself.  This  decision 
has  been  re-aflQrmed  in  several  subsequent  cases.  City  of  Aurora 
V.  Oillett  et  al,  56  111.  132;  City  of  Aurora  v.  Reed,  67  id.  29;  <.  c, 
11  Am.  Eep.  1 ;  Citt/  of  Jacksonville  v.  Lambert,  02  111.  519. 

So,  in  Wisconsin,  the  same  point  has  been  similarly  decided. 
Petti  grew  v.  Village  of  Evansville,  25  Wis.  223 ;  s.  c,  3  Am.  Hop. 
50.  And  the  court  held  that,  if  a  city  wishes  to  acquire  the  right 
to  turn  a  stream  of  water  upon  the  property  of  an  individual  to 
his  injury,  it  must  do  so  by  an  exercise  of  the  power  of  eminent 
domain,  and  by  the  payment  of  full  compensation,  as  the  Constitu- 
tion requires. 

The  Supreme  Court  of  Michigan,  in  a  careful  decision  recently 
delivered  by  Cooley,  C.  J.,  affirms  the  same  doctrine.  AMey  t. 
Tlie  City  of  Port  Huron,  15  Alb.  Law.  Jour.  81,  for  February  o, 
1877.*  The  court  there  decides  that  a  municipal  corporation  ia  no 
more  exempt  from  liability  than  an  individual,  when  that  which  it 
does  results  in  the  invasion  of  private  property;  that  if  a  city  con- 
structs a  sewer  so  as  to  discharge  its  waters  upon  private  proi)orty. 
it  is  responsible  for  the  injury;  and  that  the  flooding  of  private 
property  is  just  as  much  an  appropriation  as  would  be  the  taking 
of  an  easement  in  it.     And  see  Clark  v.  Peckha/fiy  9  R,  I.  455. 

The  counsel  for  the  city  contends  that  the  city  is  not  liable 
because  the  changing  or  refusing  to  change  a  grade,  and  the  pro- 
viding or  refusing  to  provide  sewers  and  culverts,  is  discretionary 
or  judicial.  We  think,  however,  that  this  defense,  though  it  might 
be  good  if  the  city  were  complained  of  for  not  doing  such  an  acr. 
or  for  doing  it  in  an  insufficient  manner,  is  not  a  sufficient  answor 
wliere  private  property  is  invaded  and  its  beneficial  use  dcstruvod 
or  seriously  impaired  without  compensation. 

Our  statute,  Gen.  Stat.  R.  I.,  ch.  60,  §  38,  gives  an  abutting 
owner,  who  is  injured  by  any  change  in  the  grade  of  a  highway,  a 
peculiar  statutory  remedy.  The  defendant  contends  that,  such  a 
a  remedy  being  given,  it  is  the  only  remedy.  Where  a  statute  cre- 
ates a  new  right  or  liability,  and  at  the  same  gives  the  remedy,  it 
has  been  held  that  the  remedy  given  is  the  only  remedy.  The 
liability  here  incurred  was  not  created  by  the  statute.  It  would 
have  existed,  and  a  right  of  action  on  it  wonid  have  existed,  if  the 
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suitutory  provisions  referred  to  had  never  been  enacted.  The 
remedy  given,  therefore,  supposing  it  to  be  applicable,  must  be 
regarded  in  this  respect  as  cumulative,  not  exclusive. 

The  defendant  contends  that  the  city  is  not  liable  for  the  acts 
complained  of»  or  some  of  them,  because  they  were  done  by  the 
highway  commissioners.  We  think,  however,  that  the  dianges 
complained  of,  prima  facie  at  least,  mnst  be  regarded  as  the  act  of 
the  city,  which  is  answerable  for  the  repair  of  the  streets,  and 
which,  moreover,  unlike  towns  in  respect  of  surveyors,  is  specially 
authorized  to  prescribe  the  duties  of  the  highway  commissioners. 
See  City  Charter,  §  IX,  clause  4 ;  Public  Laws,  ch.  9G5,  Act  of 
January  26,  1872.  The  city  has  prescribed  their  duties  by  ordi- 
iiauce,  specifying  certain  duties,  and  requiring  them  to  perform 
generally  the  duties  of  a  surveyor  of  highways,  witli  a  proviso, 
however,  that  they  shall  be  "  always  subject  to  the  orders  of  the 
city  council."  City  Ordinances,  ch.  36,  §  17.  Their  official  acts, 
therefore,  however  it  might  be  in  the  case  of  a  surveyor  of  higii- 
ways,  must  be  i)resumed  to  bo,  in  legal  effect,  the  acts  of  tlio  city. 
And  see  Conrad  \\  Trustees  of  the  ViUagc  of  Ithaca,  KJ  X.  Y.  158  ; 
Eadnuin  v.  Meredith,  36  N.  11.  2S4,  203. 

We  think  the  testimony  offered  is  admissible.  Tlie  case,  tliere- 
fore,ma&t  stand  under  the  agreement  for  an  assessment  of  damages. 


Upham  V,  Hamill. 

(11  R.  I.  5&'> ) 
B»$cuiiim  sale  — Bidder  will  n'>t  be  relieoedf&r  mutake, 

A  purchaaer  at  an  execution  sale  cannot  in  equity  be  excused  from  consum- 
matinuf  1^-^  purchase  because,  never  having  attended  such  a  sale  before, 
and  not  hearing  the  terms  of  the  sale,  he  supposed  himself  to  be  buying 
the  entire  estate  in  question,  and  not  the  "  riglit,  title,  and  interest  *'  of  the 
jodgment  debtor  in  it.     {See  Twte,  p.  527.) 

A  SSUMPSIT.     On  demurrer  to  an  equitiible  plea. 

DuRFEE,  C.  J.     The  plaintiff,  who  is  a  deputy  sheriff,  sues  the 
defendant  for  refusing  to  complete  his  purciuise  of  certain  property 
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which  was  struck  off  to  him  at  au  execution  sale.  The  property 
was  all  the  right,  title,  and  interest  which  one  Charles  Stafford 
had  in  certain  real  estate  on  the  23d  September,  1875,  and  the  7th 
October,  1875,  being  the  days  when  the  property  was  attached  on 
original  writ,  in  the  actions  in  which  the  executions  issued,  under 
which  the  sale  was  made.  At  the  time  of  the  attachments  the 
estate  was  mortgaged  for  one  thousand  dollars,  and  continued 
under  mortgage  until  after  the  execution  sale.  The  defendant, 
who  was  plaintiff  in  the  earlier  action  aforesaid,  claims  that  he 
bid  at  the  execution  sale  without  having  heard  the  terms  of  sale, 
if  any  were  announced;  and  that,  having  never  before  attended 
such  a  sale,  he  supposed  his  bid  was  to  cover  the  entire  estate,  and 
that  he  would  be  entitled  to  the  sheriff's  deed  upon  crediting  the 
excess  of  his  bid  over  the  mortgage  upon  his  execution,  which  he 
offered  to  do  when  the  plaintiff  tendered  the  deed.  He  has  set 
this  up  in  a  special  plea  by  way  of  equitable  defense,  under  the 
statute.  Pub.  Laws,  ch.  663,  §  3,  April  20,  1876.  The  plaintiff 
has  demurred  to  the  plea.  The  case  is  before  us  upon  the  question 
whether  the  defense  is  good. 

If  the  mistake  alleged  is  to  be  regarded  as  a  simple  mistake  of 
fact,  which  had  the  effect  of  preventing  a  meeting  of  the  minds  of 
the  parties  at  the  sale,  it  would,  in  the  absence  of  any  matter  of 
estoppel,  be  a  good  defense  even  at  law  and  under  the  general  issue. 
Shelden  <&  Barton  v.  Capron,  3  R.  I.  171.  The  special  plea,  how- 
ever, is  not  objected  to  on  this  ground.  The  question  submitted 
is,  whether  the  mistake  is  such  as  would  have  entitled  the  defend- 
ant to  relief  in  equity. 

The  plea  shows  that  the  defendant  knew  of  the  mortgage,  and 
he  must  be  presumed  to  have  known  that,  as  a  matter  of  law,  the 
plaintiff  could  sell  no  more  than  the  debtors  interest  in  the  estate, 
or,  in  other  words,  could  only  sell  the  estate  subject  to  the  mort- 
gage. Indeed,  the  plea  implies  that  he  know  as  much  as  this,  but 
supposed,  notwithstanding,  that  his  bid  was  to  cover  the  whole 
esttite,  and  that  the  amount  of  the  mortgage  would  be  deducted 
afterward.  It  was  rather  a  strange  mistake,  and  one  which  would 
have  been  corrected  by  reading  the  advertisement,  or  by  the  slight- 
est inquiry.  He  does  not  allege  that  any  thing  was  said  or  done  to 
mislead  him.  His  only  excuse  is,  that  he  had  never  before  attended 
an  execution  sale,  and  that  he  did  not  hear  the  terms  of  sale, 
if  any  were  announced.    He  does  not  assert  that  they  were  not 
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announced.  His  mistake,  then,  was  an  erroneous  supposition,  for 
which  nobody  was  to  blame  but  himself,  and  which,  with  the  moF.t 
ordinary  care,  he  might  have  avoided.  If  he  is  released,  the  result 
will  be  that  not  only  his  bid,  and  other  bids,  if  made,  but  the  ■ 
attachments  themselves,  Avill  be  lost,  practically  at  least,  for  tlic 
j)lea  avers  that  the  property  lias  been  sold  under  the  mortgage. 
Can  he  be  permitted  thus  to  visit  upon  others  the  consequences 
of  his  own  culpable  negligence  or  inattention  ?  Clearly  not  in 
equity;  for  equity  does  not  grant  relief  to  a  party  on  the  ground  of 
accident  or  mictake,  if  the  accident  or  mistake  has  arisen  from  his 
own  gross  negligence,  or  want  of  reasonable  care,  and  espocially  if 
relief  to  him  will  harm  another.  1  Story's  Eq.  Jur.,  §§  105,  1-J:i;  ; 
Penny  v.  Martin  et  ah.,  4  Johns.  Ch.  566  ;  Wood  v.  Patterson.  4 
Md.  Ch.  335  ;  Taylor  w  Fleet,  4  Barb.  S.  C.  95  ;  Capeharf  v. 
MhooUy  5  Jones'  Eq.  178;  Kesler  v.  Zimmerschitte,  1  Tex.  50.  The 
defense  set  up  by  the  special  plea  should  be  treated  here  as  it  would 
be  *rc:ited  in  equity.  Possibly  if  the  plaintiff  were  suing  the 
detendant  in  equity  for  specific  performance,  the  court  might 
refuse  to  enforce  the  bid,  but  its  refusal  would  be  without  preju- 
dice to  the  remedy  at  law.  Malins  v.  Freeman,  2  Keen,  25.  We 
think,  therefore,  that  the  special  plea  must  be  disallowed,  and  the 
defendant  must  be  left  to  such  defenses  as  are  available  to  him 
under  the  general  issue. 

Demurrer  sustained, 

Charles  B.  Gorman,  for  plaintiff. 
Dexter  B.  Potter,  for  defendant 

Note  bt  the  Reporter.  —  CavecU  emptor  is  the  rale  of  ezeoation  sales,  both 
at  law  and  in  equity.  Freemiin  on  Executions,  §  801;  Rorer  on  Judioial  Sales, 
251;  EngUind  v.  Clark,  4  Scam.  486;  Freeman  v.  CaWiocU,  10  Watts,  9;  MiUer  v. 
IFtntou,  1  Sneed,  624;  Lang  v.  Waring,  25  Aia.  625.  If  the  defendant  have  no 
interest  whatever  in  the  property,  or  an  interest  of  less  value  than  the  pur- 
chaser supposed,  this  fact  constitutes  no  defease  to  an  action  for  the  purchase- 
price.  Dunn  V.  FraaUr,  3  Blackf.  432;  McCartney  v.  Kiyvg,  25  Ala.  681;  Came- 
ron V.  Logan,  8  Iowa,  idi\  Dean  v.  Morris^  4  6.  Green,  812;  Rogers  v.  Smith,  2 
Ind.  526;  UaUeck  v.  Ouy,  9Cal.  181;  Islay  v.  Stetoart,  4  Dev.  &  Bat.  160;  Basseti 
7.  lAxkart,  66  111.  164  •  McMamu  v.  Keith,  49  id.  889 ;  Tlolmea  v.  Shaver,  78  id.  578. 

Bat  for  any  fraud  or  misconduct  on  the  part  of  the  officer  conducting  the 
sale,  or  for  misapprehension  caused  by  those  intero3ted  in  the  sale,  equity  will 
grant  relief.  ItaHholometo  v.  Warner.  32  Conn.  98 ;  Laighl  v.  PeU,  1  VAw.  Vu. 
577;    Lefcvre  v.  Lamxtny.  22  Barb.  167:  Veeder  v.  I'onda,'^  Paige,   Di;    Firti  ^ 

^ut.  Bank  V.  Cnn{f^r,  37  Town,  474;  Strong y.  Catten,  1  Wis.  - .i;  Oorden  v.  Saun^  fl 

ders,  2Mc('<.iii's('h.  151. 


528  RHODE  ISLAND, 


Durfee  v.  Jones. 


DUBFEE  V.  JONE& 

(11  R.  I   688.) 

Last  property  —  UigM  of  finder. 

A  bought  an  old  safe,  and  afterward  offered  it  to  B,  who  refused  to  purchase  it. 
It  was  then  left  with  B  for  sale,  B  having  permission  to  use  it.  B  found 
between  the  outer  casing  and  the  iiniug  a  roll  of  bank  bills  belonging  to 
some  person  unknown,  whereupon  A  first  demanded  the  money  and  then 
demanded  the  safe  and  its  contents  as  they  were  wlien  B  received  them.  Tlie 
safe  was  returned,  but  the  money  retained  by  B.  In  assumpsit  brought  by 
A  against  B  for  the  money  found,  held^  that  as  against  A,  B  was  entitled  to 
retain  the  money. 

The  finder  of  lost  property  is  entitled  to  it  as  against  all  the  world  except  the 
real  owner,  and  ordinarily  the  place  where  it  is  found  is  of  no  consequence. 
{See  notey  p.  530 . ) 


A 


SSUMI^SIT,  heard  by  the  court,  jury  trial  being  waived. 


DuRFEE,  C.  J.  The  facts  in  this  case  are  briefly  these:  In  April, 
1874,  tlie  plaintiff  bought  an  old  safe^  and  soon  afterward  instructed 
liis  agent  to  sell  it  again  The  agent  offered  to  sell  it  to  the  defend- 
ant for  ten  dollars,  but  the  defendant  refused  to  buy  it.  The 
agent  then  left  it  with  the  defendant,  who  was  a  blacksmith,  at 
his  shop  for  sale  for  ton  dollars,  authorizing  him  to  keep  his  books 
in  it  until  it  was  sold  or  reclaimed.  The  safe  was  old-fashioned, 
of  sheet  iron,  about  three  feet  square,  having  a  few  pigeon-holes 
r.nd  a  place  for  books,  and  back  of  the  place  for  books  a  large  crack 
in  the  lining.  The  defendant,  shortly  after  the  safe  was  left,  upon 
examining  it,  found  secreted  between  the  sheet-iron  exterior  and 
the  wooden  lining  a  roll  of  bills  amounting  to  $105,  of  the  denomi- 
nation of  the  national  bank  bills  which  have  been  current  for  tlio 
last  ten  or  twelve  years.  Neither  the  plaintiff  nor  the  defendant 
knew  the  money  was  there  before  it  was  found.  The  owner  of  the 
money  is  still  unknown.  The  defendant  informed  the  plaintiCT* 
agent  that  he  had  found  it,  and  offered  it  to  him  for  the  plaintiff; 
but  the  iigent  declined  it,  stating  that  it  did  not  belong  to  either  hhn- 
self  or  the  plaintiff,  and  advised  the  defendant  to  deposit  it  where 
it  would  be  drawing  interest  until  the  rightful  owner  appeared. 
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The  plaintiff  was  then  out  of  the  city.  Upon  his  return,  being 
informed  of  the  finding,  he  immediately  called  on  the  defendant 
and  asked  for  the  money,  but  the  defendant  refused  to  give  it  to 
him.  He  then,  after  taking  advice,  demanded  the  return  of  the 
safe  and  its  contents,  precisely  as  they  existed  when  placed  in  tlie 
defendant's  hands.  The  defendant  promptly  gave  up  the  safe,  but 
retained  the  money.  The  plaintiff  brings  this  action  to  recover  it 
or  its  equivalent. 

The  plaintiff  does  not  claim  that  he  acquired,  by  purchasing  the 
safe,  any  right  to  the  money  in  the  safe  as  against  the  owner;  for 
he  bought  the  safe  alone,  not  the  safe  and  its  contents.  Sec 
Merry  v.  Gree?i,  7  M.  &  W.  623.  But  he  claims  that  as  bel:wecu 
himself  and  the  defendant  his  is  the  better  right.  The  defendant, 
however,  has  the  possession,  and,  therefore,  it  is  for  the  plaintiff,  in 
order  to  succeed  in  his  action,  to  prove  his  better  right. 

The  plaintiff  claims  that  he  is  entitled  to  have  the  money  by  the 
right  of  prior  possession.  But  the  plaintiff  never  had  any  posses- 
sion of  the  money,  except  unwittingly,  by  having  possession  of  the 
safe  which  contained  it.  Such  possession,  if  possession  it  can  be 
called,  does  not  of  itself  confer  a  right.  The  case  at  bar  is  in  this 
view  like  Bridges  v.  Hawkesworth,  15  Jur.  1079;  21  L.  J.  Q.  B. 
75,  A.  D.  1851;  7  Eng.  L.  &  Eq.  424.  In  that  case,  the  plaintiff, 
while  in  the  defendant's  shop  on  business,  picked  up  from  the  floor 
a  parcel  containing  bank  notes.  He  gave  them  to  the  defendant 
for  the  owner  if  he  could  be  found.  The  owner  could  not  be  found, 
and  it  was  held  that  the  plaintiff  as  finder  was  entitled  to  them,  as 
against  the  defendant  as  owner  of  the  shop  in  which  they  were 
found.  " The  notes,"  said  the  coui't,  "never  were  in  the  custody 
of  the  defendant  nor  within  the  protection  of  his  house  before  tliey 
were  found,  as  they  wouhl  have  been  if  they  had  been  intention- 
ally deposited  there."  The  same  in  effect  may  be  said  of  the  notes 
in  the  case  at  bar,  for  though  they  were  originally  deposited  in  the 
safe  by  design,  they  were  not  so  deposited  in  the  safe  after  it 
became  the  plaintiff's  safe,  so  as  to  be  in  the  protection  of  the  safe 
as  his  safe,  or  so  as  to  affect  him  with  any  responsibility  for  them. 
The  case  at  bar  is  also  in  this  respect  like  Tatum  v.  Sharpless,  6 
Phila.  18.  There  it  was  held,  that  a  conductor  who  had  found 
money  which  had  been  lost  in  a  railroad  car  was  entitled  to  it  as 
against  the  railroad  company. 

The  plaintiff  also  claims  that  the  money  was  not  lost  but  design- 
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edly  left  where  it  was  found,  and  that,  therefore,  as  owner  of  the 
safe,  he  is  entitled  to  its  custody.  He  refers  to  cases  in  which  it 
has  been  held  that  money  or  other  property  voluntarily  laid  down 
and  forgotten  is  not  in  legal  contemplation  lost,  and  that  of  each 
money  or  property  the  owner  of  the  shop  or  place  where  it  is  left 
is  the  proper  custodian  rather  than  the  person  who  happens  to  dis- 
cover it  first.  State  v.  McCatin,  19  Mo.  249;  Lawrence  v.  3^ 
State,  1  Humph.  "^28;  McAvoy  v.  Medina,  11  Allen,  549.  It  may 
be  questioned  whether  this  distinction  has  not  been  pushed  to  an 
extreme.  See  Kincaid  v.  Eaton,  98  Mass.  139.  But,  however  that 
may  be,  we  think  the  money  here,  though  designedly  left  in  the 
safe,  was  probably  not  designedly  put  in  the  crevice  or  interspace 
wliere  it  was  found,  but  that,  being  left  in  the  safe,  it  probably 
slipped  or  was  accidentally  shoved  into  the  place  where  it  was 
found  without  the  knowledge  of  the  owner,  and  so  was  lost,  in  the 
stricter  sense  of '  the  word.  The  money  was  not  simply  deposited 
and  forgotten,  but  deposited  and  lost  by  reason  of  a  defect  or  inse- 
curity in  the  place  of  deposit. 

The  plaintiff  claims  that  the  finding  was  a  wrongful  act  on  the 
part  of  the  defendant,  and  that,  therefoi-e,  he  is  entitled  to  reeovtM- 
the  money  or  to  have  it  replaced.  We  do  not  so  regard  it  The 
safe  was  left  with  the  defendant  for  sale.  As  seller  he  would 
properly  examine  it  under  an  implied  permission  to  do  so,  to  qual- 
ify him  the  better  to  act  as  seller.  Also  under  the  permission  to 
use  it  for  his  books,  he  would  have  the  right  to  inspect  it  to  see  if 
it  was  a  fit  depository.  And  finally,  as  a  possible  purchaser,  he 
might  examine  it,  for  though  he  had  once  declined  to  purchase,  he 
might,  on  closer  examination,  change  his  mind.  And  the  defendant, 
having  found  in  the  safe  something  which  did  not  belong  therei 
might,  we  think,  properly  remove  it.  He  certainly  would  not 
be  expected  either  to  sell  the  safe  to  another,  or  to  buy  it  himself 
without  first  removing  it.  It  is  not  pretended  that  he  used  any 
violence  or  did  any  harm  to  the  safe.  And  it  is  evident  that  the 
idea  that  any  trespass  or  tort  had  been  committed  did  not  even 
occur  to  the  plaintiff's  agent  when  he  was  first  informed  of  the 
finding. 

The  general  rule  undoubtedly  is,  that  the  finder  of  lost  property 
is  entitled  to  it  as  against  all  the  world  except  the  real  owner,  and 
ttutt  ordinarily  the  place  where  it  is  found  does  not  mako  any  dif- 
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ference.     We  cannot  find  any  thing  in  the  circumstances  of  the 
case  at  bar  to  take  it  out  of  this  rule. 

We  give  the  defetidant  judgment  for  costs. 

A.  J.  Cushing,  for  plaintiff. 

Francis  W.  Miner,  for  defendant. 

NoTS  BY  THE  REPORTER.  —  As  to  rights  of  fluder  of  lost  property,  see  21 
Am.  Rep.  187,  note  ;  17  id.  140,  imte.  That  his  title  and  right  to  recover  pos- 
session are  good  ns  against  every  one,  except  the  true  owner  and  thont^  olaiminsr 
under  him,  was  held  also  in  Lawrence  v.  Suck.  62  Me.  27r>;  Tuneil  v.  Seaton,  28 
Qratt.  601. 

In  N.  IT.  A  H,  H,  R,  Co.  v.  Haires,  66  N.  Y.  175.  H.  found  a  sum  of  money  in 
a  railroad  oar  and  delivered  it  to  the  conductor  of  the  train  to  be  restored  to 
the  owner,  if  caUed  for,  and  the  conductor  delivered  it  to  the  treasurer  of  the 
railroad  company.  H.  afterward  demanded  the  money,  and  it  beinfc  refused, 
broach t  action  therefor  and  recovered  a  verdict.  After  the  rendition  of  the 
verdict  the  owner  of  the  money  demanded  it  of  the  company,  and  an  action 
was  brought  by  the  company  against  H.  and  the  owner  of  the  money  to  restrain 
proceedings  by  H.  upon  the  verdict,  and  to  determine  the  title  to  the  money. 
It  was  held  that  the  refusal  of  the  company  to  deliver  the  money  to  H.  was  evi- 
deuce  of  a  conversion,  but  not  nn  actual  conversion,  and  that  it  did  not  affect 
the  owner's  title;  that  upon  his  appearing  and  demanding  the  money  be  was 
entitled  thereto:  that  11.  would  be  restrained  from  proceeding  to  judgment 
upon  his  verdict,  but  that,  uh  his  action  was  properly  brought  and  a  verdict 
rendered,  he  was  entitled  to  costs. 

In  Baker  Y .  StaUt  post,  it  was  held  that  where  a  person  finds  goods 
that  have  been  actually  lost,  and  takes  possession  with  intent  to  appropriate 
them  to  his  own  use,  really  believint^at  the  time,  or  having  ^ood  Rrouiid  to 
believe,  that  the  owner  can  be  found,  it  is  larceny.  See,  also,  Reg.  v.  Knight^ 
12  Cox*s  C.  C.  102;  17  Am.  Rep.  140,  and  note;  and  State  v.  Levy,  po^t. 


NiGHTiKQALE,  Assignee,  v.  Chafes. 

(11  R.  I.  009  ) 
Payment — hy  note. 

A  promifiBory  note  given  for  an  antecedent  debt  does  not  discharge  the  debt 
unless  the  note  is  given  and  received  as  absolute  payment  ;  and  the  burden 
of  proof  is  on  the  debtor  to  show  that  it  was  so  given  and  received.  Nor 
does  it  make  any  difierence  that  the  makers  of  the  note  so  given  are  fewer 
in  number  than  the  original  debtors. 

A    firm  iflBQed  paper  with  accommodation  indorsements,  and  protected  the 
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indoners  bj  a  mortgage  executed  by  the  partners.  Subeequentlj  one  of  the 
partners  retired,  and  the  remaining  partners  formed  a  new  firm  which  issued 
paper  in  renewal  of  some  of  that  issued  by  the  old  firm .  This  new  paper 
was  indorsed  by  one  of  the  former  indorsers,  and  a  new  mortgage,  executed 
by  all  the  members  of  the  old  firm,  covering  the  estate  previously  mort- 
gaged with  other  property,  protected  this  indorser.  After  voluntary  assign- 
ments by  the  new  firm,  the  retired  member  of  the  old  firm,  and  the  last- 
named  indorser,  hdd,  that  the  new  paper  was  a  mere  renewal  of  the  old, 
and  that  holders  of  the  new  paper  were  entitled  equally  with  holders  of  the 
old  to  the  fund  furnished  by  the  first  mortgage.  Held,  further,  that  no  infer- 
ence of  the  absolute  payment  of  the  old  paper  by  the  new  could  be  drawn 
from  the  fact  that  the  new  mortgage  was  given,  nor  from  the  fact  that  the 
old  paper  was  surrendered  or  canceled  on  the  issue  of  the  new.  Held,  far- 
ther, that  an  agreement  to  discharge  a  retiring  partner  will  not  be  inferred 
from  the  mere  acceptance  of  the  note  of  the  continuing  partners  for  the 
joint  debt.* 

BILL  in  equity  brought  by  a  voluntary  assignee  against  the 
different  creditors  of  the  assignor  and  other  parties  interested 
in  the  assigned  estate  asking  for  instructions.  The  facts  are  stated 
in  the  opinion  of  the  court. 

James  TiUinghaaty  for  complainant. 

Charles  Hart,  for  the  Rhode  Island  Hospital  Trust  Company. 

CcBsar  A.  Updike,  for  assignor,  Mrs.  Sarah  Adams,  and  for  Adams 
Brothers,  submitted  their  rights  to  the  consideration  of  the  court 

DuRFEE,  C.  J.  This  is  an  assignee's  bill  for  instructions.  The 
case  stated  is  this  :  In  1867  the  three  brothei*s,  George,  John,  and 
Charles  Adams,  were  and  for  some  time  had  been  in  business  as 
copartners  under  the  firm  of  Adams  Brothers,  and  on  the  7th  day  of 
Febniary,  1867,  they  gave  a  mortgage  on  a  portion  of  their  prop- 
erty to  Sarah  Adams,  Tully  D.  Bowen,  and  Zechariah  Chafee  to 
indemnify  or  secure  them  for  certain  guaranties  or  indorsements 
made  and  to  be  made  for  the  accommodation  of  the  firm.  The 
clause  of  defeasance  recites  the  giving  of  two  notes  by  the  firm  :  to 
wit,  one  for  $25,000,  dated  July  20, 1866,  payable  to  the  Providence 
Institution  for  Savings  in  one  year,  indorsed  by  Sarah  Adams  and 

*  See,  as  to  payment  by  note,  Moaes  v.  Trice.  8  Am.  Rep.  009;  by  note  of  third 
party,  Robprts  v.  Fisher,  Bid.  6S0;  Chibson  v.  Tobey,  7  Id.  897;  Honpea  ▼.  S<rfi»- 
burgery  11  id.  538. 
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Tully  D.  Bowen  ;  and  the  other  for  $20,000,  dated  October  22, 
1866,  payable  to  the  People's  Savings  Bank  in  six  months,  indorsed 
by  Saraii  Adams  and  Zechariah  Chafee,  and  states  that  it  was  con- 
templated  that  said  Adams,  Bowen  and  Chafee  should  severally 
thereafter  indorse  and  guarantee  notes  and  other  money  paper  for 
the  finn,  from  time  to  time,  and  also  notes  in  renewal  of  the  notes 
aforesaid.  It  then  provides  that  if  the  firm  shall  pay  the  notes  and 
paper  so  indorsed  or  guaranteed  by  all  or  either  of  said  parties,  and 
all  moneys  loaned  or  advanced  to  the  firm  by  them  or  either  of  them, 
and  shall  hold  them  severally  harmless  from  all  loss  or  liability  by 
reason  thereof,  the  deed  shall  be  void. 

The  firm  of  Adams  Brothers  remained  unchanged  until  Novem- 
ber 1, 1875,  when  George  retired,  leaving  John  and  Charles,  who 
continued  to  carry  on  the  business  under  the  old  firm  name.  On 
the  2d  day  of  November,  1875,  the  three  brothers,  members  of 
the  old  firm,  gave  a  second  indemnity  mortgage  to  Sarah  Adams, 
which  covered  the  projierty  covered  by  the  first,  and  also  property 
not  covered  by  it.  The  clause  of  defeasiince  in  the  new  mortgage, 
after  mentioning  the  indorsements  of  said  Sarah,  then  existing  for 
the  old  firm,  recites  that  she  may  continue  to  indorse  and  guar- 
antee the  notes  and  paper  made  by  the  new  firm  "  either  in  renewal 
of,  or  in  substitution  for,  or  in  addition  to,  the  paper  aforesaid 
now  outstanding.*'  It  then  states  the  condition  of  defeasance  which 
secures  or  indemnifies  her  for  her  indorsements  for  the  old  firm  as 
well  aS  for  the  new. 

On  the  26th  day  of  January,  1876,  Adams  Brothers  failed,  and 
Sarah  Adams  assigned  all  her  property  to  the  plaintiff  in  trust  for 
the  equal  benefit  of  all  her  creditors.  The  notes  of  Adams  Broth- 
ers, on  which  she  was  then  held,  or  has  since  become  liable  as  an 
indorser  or  guarantor,  amount  to  #174,500.  Two  of  these  notes, 
to  wit,  a  note  for  $25,000,  dated  January  14,  1870,  and  a  note  for 
♦20,000,  dated  April  13,  1875,  were  also  indorsed  or  guaranteed  by 
Chafee.  All  the  others  were  indorsed  or  guaranteed  by  her  alone, 
Bowen's  indorsement  having  ceased.  Seven  notes  so  indorsed  by 
her  alone  were  given  November  1, 1875.  We  understand  that  it 
is  conceded  that  these  notes  are  to  be  regarded  as  notes  of  the  old 
firm.  But  five  notes,  indorsed  or  guaranteed  by  her  alone,  amount- 
ing to  $42,500,  were  given  after  November  2,  1875,  the  date  of  the 
seoond  mortgage.  They  were  not,  however,  given  for  any  new  loan 
to  the  new  firm  ;  but  they  represent,  so  to  spenk,  loans  or  advances 
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to  the  old  firm,  for  which  the  old  firm  had  givea  its  notes  indorsed 
or  guaranteed  by  Sarah  Adams,  said  notes  of  the  old  firm  being  sur- 
rendered or  canceled,  when  the  notes  of  the  new  firm,  indorsed  or 
guaranteed  by  her,  were  given. 

The  assignee  has  sold,  with  the  consent  of  creditors,  the  prop- 
erty assigned  to  him  for  $104,000,  and  he  has  agreed  with  Chafee 
and  the  creditors  that  $70,000  of  this  sum  shall  be  taken  as  the 
proceeds  of  the  first  mortgage. 

The  assignee  sets  forth  in  his  bill  that  questions  have  arisen  in 
regard  to  the  distribution  of  the  fund  in  his  hands,  the  creditors 
holding  notes  dated  prior  to  November  2, 1875,  claiming  to  be  solely 
entitled  to  said  sum  of  $70,000,  and  to  be  entitled  pro  rata  in  the 
residue ;  while  the  other  creditors  claim  that  the  notes  held  by 
them  are  but  renewals  of  notes  given  by  the  old  firm,  and  that  they 
are  therefore  entitled  to  share  in  the  entire  fund  equally  with  the 
creditors  first  mentioned.  In  view  of  those  conflictiug  claims  the 
assignee  asks  for  instructions. 

The  right  of  the  creditors  to  have  the  securities  marshaled  is 
not  disputed,  notwithstanding  the  assignment  is  for  their  equal 
benefit.  The  controversy  has  been  argued  as  turning  upon  the 
question  whether  tlie  new  paper  is  to  be  regarded  as  given  in  pay- 
ment, or  only  in  renewal  or  extension,  of  the  old;  for  if  it  is  only 
in  renewal  or  extension,  it  is  conceded  that  the  holders  of  the  new 
paper  are  entitled  equally  with  the  holders  of  the  old  under  the 
first  mortgage. 

It  is  settled  in  this  State  by  repeated  decisions  that  giving  a  note 
for  an  antecedent  debt  does  not  absolutely  pay  the  debt,  unless  it 
is  given  and  received  as  payment,  and  that  the  burden  is  upon  the 
debtor  to  show  that  it  is  so  given  and  received.  Sweet  A  Carpen- 
ter V.  Jamesy  2  R.  I.  270,  293;  Wheeler  v.  Schroeder,  4  id.  383, 
389  ;  Wilbur  \,  Jernegan,  11  R.  1, 113.  In  these  cases  the  maker 
of  the  note  was  also  the  debtor.  In  the  case  at  bar  the  original 
debtors  were  more  numerous  than  the  makers  of  the  new  paper. 
Does  that  make  any  difference  ? 

^I'he  earlier  English  cases  held  that  an  agreement  to  accept  the 
liability  of  one  or  more  of  several  partners,  in  lieu  of  the  whole, 
was  invalid  for  want  of  consideration.  Lodge  v.  Dicas,  3  B.  &  A. 
611;  David  v.  Ellice,  5  B.  &  C.  196.  Later  cases  are  more  liberal, 
and  hold  that  if  a  creditor  actually  agrees  to  take  a  fiim,  from 
which  one  partner  has  retired,  as  his  debtor,  in  lieu  of  the  old  fimit 
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he  will  be  bound  by  his  agreement;  but  that  in  any  given  case, 
whether  he  has  so  agreed  or  not  is  a  question  of  fact  to  be  proved 
against  him.  Thompson  v.  PercivaJ,  2  B.  &  Ad.  968;  Hart  v.  AUx- 
andevy  2  M.  &  W.  484;  Lindley  on  Partnership,  454.  The  hiw  is 
the  same  in  this  country.  It  is  also  the  law  here  that  an  agree- 
ment to  discharge  the  retiring  partner  will  not  be  inferred  from 
the  mere  acceptance  of  the  note  of  the  continuing  partners  for  the 
joint  debt,  but  must  be  established  by  independent  proof.  2  Amer. 
Lead.  Gases,  5th  ed.,  273,  274,  and  cases  cited.  It  follows  that,  in 
the  case  at  bar,  the  holders  of  the  new  paper  have  the  same  right 
as  the  holders  of  the  old,  unless  there  is  satisfactory  proof  that 
they  agreed  to  take  the  new  paper  in  payment  of  the  original  debt. 

Such  proof,  it  is  claimed,  exists  in  the  fact  that  a  new  mortgage 
was  given  to  secure  the  new  paper,  and  also  ii^  the  fact  that  the  old 
paper  was  surrendered  or  canceled  when  the  new  was  taken. 

We  do  not  think  the  mortgage  affords  any  inference  against  the 
new  paper.  It  was  not  given  as  security  for  creditors,  but  for  an 
accommodation  indorser.  It  was  given  by  all  the  menibers  of  the 
old  firm,  and  it  protects  the  old  paper  as  well  as  the  new;  and 
creditors,  therefore,  could  not  gain  and  might  lose  by  taking  the 
new  paper  in  satisfaction  of  the  old.  And  finally  tlie  mortgage 
itself  shows  that  it  was  supposed  that  the  old  paper  might  be  kept 
along  by  renewal. 

Can  it  be  inferred  tliat  the  new  paper  was  taken  in  satisfaction 
of  the  old,  because  the  old  was  surrendered  or  canceled  ?  Pro- 
fessor Parsons,  in  his  book  on  Notes  &  Bills,  2d  ed.,  vol.  2,  p.  203, 
expresses  the  opinion  that  renewals  at  bank  ought  always  to  be 
regarded  as  payment,  because  he  says  the  banks  themselves  so 
regard  them.  He  does  not  tell  us  how  ho  knows  they  so  regard 
them.  When  the  original  loan  is  secured  by  mortgage,  lieu,  or 
collaterals,  we  think  it  is  not  supposed  that  a  renewal  affects  the 
security,  which  indicates  that  it  is  not  supposed  that  the  renewal 
creates  a  new  debt.  The  cases  on  this  point  arc  meagre,  and  dis- 
close a  vacillating  and  unsettled  state  of  judicial  opinion.  In  New 
York  the  more  prevalent  view  seems  to  be  that  a  satisfaction  of 
the  old  notes  is  not  inferable  from  their  mere  surrender,  witii- 
out  other  proof.  Olcott  v.  Rathhone,  5  Wend.  490 ;  The  Winsted 
Bank  v.  Webby  39  N.  Y.  325;  First  National  Bajik  v.  Morgan,  13 
Hun,  346 ;   but   contra,  see   Neff  v.    Clute,   12    Barb.  S.  C.  466 ;  A 

Ar7iold  v.    Camp,  12  Johns.   409.     A  similar  view  seems  to  pre- 
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vail  in  California:  Welch  v.  Allington^  23  Cal.  322;  in  Virginia: 
Moses  T.  Tricey  21  Gratt.  556;  in  Mississippi:  Wade  v.  TJirasher,  IS 
Miss.  358;  and  in  Missoari;  Powell  y.  Charlet^  Adm*rs,  34  Mo.  4^5, 
495;  Lippold  v.  Held^  58  id.  213;  Christian  et  al.  v.  Newberry,  CI 
id.  446.  In  Powell  v.  diaries'  Adrrirs^  one  partner  gave  his  indi- 
vidual note  to  take  np  a  partnership  note,  which  was  surrendered, 
and  the  court  remarked:  **Thi8  fact"  —  the  fact  of  its  surrender 
—  ^4s  entitled  to  great  weight  with  the  jury,  but  does  not  raise  a 
legal  presumption  of  an  agreement  to  extinguish  it  and  dischai^ 
the  liability  of  the  other  partner."  In  other  States  there  is  more 
inclination  to  regard  the  taking  of  a  new  note  as  proof  of  payment 
Anderson  v.  Henshawy  2  Day,  272  ;  Morgan  et  al,  v.  Their  Cfreditor»j 
1  La.  527  ;  Batik  of  the  State  v.  Croft,  3  McC.  522  ;  and  see  Evans 
v.  Drummond,  3  Espi  89.  In  The  Estate  of  Davis  d  Desauque,  5 
Whart.  530,  538,  the  court  say :  "  In  the  absence  of  all  proof  of  a 
special  contract,  the  giving  up  or  retention  of  the  original  security 
will  in  general  be  a  decisive  circumstance  :"  but  they  add,  that  even 
when  the  original  note  is  given  up,  the  inference  of  payment  may 
be  rebutted  by  countervailing  proof.  And  in  point  of  fact  there 
always  will  be  some  such  proof  ;  for  if  there  were  no  reason  why 
the  creditor  should  sue  the  original  rather  than  the  renewal  note, 
he  would,  of  course,  sue  the  renewal,  the  original  being  given  up  or 
canceled.  The  fact  or  circumstance  which  leads  him  to  sue  the 
original  is  a  fact  or  circumstance  in  rebuttal  of  the  inference  of 
payment  drawn  from  the  surrender  or  cancellation.  In  the  case  at 
bar,  for  instance,  there  are  two  reasons  why  an  agreement  to  take 
the  new  notes  in  payment  of  the  old  should  not  be  inferred:  namely, 
first,  the  creditors  by  so  doing  would  loose  their  hold  upon  the 
retiring  partner  ;  and,  second,  they  would  be  giving  up  the  security 
of  the  old  mortgage,  which,  supposing  they  knew  of  it,  it  is  pre- 
sumable they  would  not  desire  to  do.  In  some  cases  the  inferencY 
of  payment  is  aided  by  the  lapse  of  time,  or  by  other  dealings  with 
the  new  firm.  Here  it  is  not.  "  Nothing,"  says  Judge  Marcy.  in 
Olcott  V.  Rathbone,  5  Wend.  490,  491,  **is  considered  as  an  actual 
payment  which  is  not  in  truth  such,  unless  there  be  an  express 
agreement  that  something  short  of  payment  shall  be  taken  in  lien 
of  it."  We  think,  in  view  of  this  state  of  the  law  and  of  the  facts 
in  the  case  at  bar,  that  we  have  not  proof  enough  to  find  that  the 
holdei-s  of  the  new  paper  agreed  to  take  it  in  payment  of  the  old, 
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and  conseqaeotly  we  think  they  are  Btill  entitled  to  share  pro  rata 
with  the  other  creditors  in  the  proceeds  of  the  first  mortgage. 

The  counsel  for  Mr.  Chafee  contends  that  the  notes  first  taken 
are  entitled  to  be  first  paid.  The  bill  does  not  ask  instructions 
upon  any  such  question.  We  think,  however,  the  claim  cannot  be 
sustained.  The  mortgage  makes  no  distinction,  but  purports  to 
be  given  for  the  indemnity  of  all  and  each  of  the  indorse rs,  upon 
all  and  each  of  their  indorsements  alike.  The  mortgagees  might 
of  course  have  stipulated  for  indemnity  in  the  order  of  their  indorse- 
ments ;  but  they  have  not  done  so  ;  and  the  court  cannot,  against 
the  plain  letter  of  the  contract,  introduce  sueh  a  stipulation  by 
construction. 

The  bill  also  sets  forth  that  Sarah  Adams  had  on  deposit,  in  the 
Rhode  Island  Hospital  Trust  Company,  at  the  time  of  her  assign- 
ment, the  sum  of  $16,500,  and  that  the  company  claims  to  retain 
it  and  the  interest  on  it,  in  set-off  or  part  payment  of  two  notes, 
amounting  in  the  aggregate  to  $30,000  given  by  Adams  Brothers 
and  indorsed  by  Sarah  Adams,  which  the  company  then  held.  The 
notes  were  neither  of  them  due  when  the  assignment  was  made, 
but  fell  due  within  three  months  afterward.  It  is  claimed  by  some 
of  the  creditors  that  inasmuch  as  the  deposit  was  not  liable  to  the 
set-off  when  assigned,  the  assignee  is  still  entitled  to  have  or  recover 
it  without  set-off.  Upon  the  question  thus  raised  the  assignee  asks 
for  instructions. 

We  think  the  question  is  clearly  settled  by  the  statute.  Gen. 
Stat  R.  I.,  ch.  201,  §  14.  That  statute  provides  that  if  any 
defendant  has  a  demand  on  the  plaintiff  for  any  sum  liquidated, 
etc.,  "which  existed  at  the  time  of  the  commencement  of  the  action 
and  then  be  longtd  to  the  defendant  in  his  own  right,  and  for  which 
be  might  maintain  a  suit  in  his  own  name,  he  may  set  off  the  same 
in  any  action  founded  upon  any  demand  which  could  itself  be  set 
off."  The  assignee  has  never  sued  for  the  deposit  It  is  not  claimed 
that  he  could  now  sue  for  it  otherwise  than  in  the  name  of  the 
assignor.  If  he  should  now  sue  for  it,  there  can  be  no  doubt  that 
by  the  plain  language  of  the  statute  the  company  could  set  off  its 
notes.  The  right  of  set-off  under  our  statute  is  determined  by  the 
state  of  the  claims  at  'Hhe  commencement  of  the  action."  Our 
statute  differs  materially  in  this  respect  from  the  New  York  statute; 
for  under  the  New  York  statute  the  assignee  takes  the  contract 
assigned  to  him,  subject  to  the  right  of  set-off  which  the  debtor  had 
Vol.  XXXIII  —  6vS 
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against  it  at  the  time  of  the  assignment.     Martin  v.  Kunzmuller, 
37  N.  Y.  396. 

The  assignee  is  a  Yolunteer,  and  he  shows  no  peculiar  equity 
which  entitles  him  to  have  the  company  restrained  of  its  legal 
right.  We  must,  therefore,  follow  the  law,  and  instruct  him  that 
the  company  is  entitled  to  the  set-off  which  it  claims.  There  may 
possibly  be  considerations  growing  out  of  the  relation  of  the  firm 
of  Adams  Brothers  which  may  affect  the  right,  but  of  them,  if 
any  such  there  are,  we  know  nothing,  and  therefore  can  say  nothiDg. 

Decree  accordingly. 


Ik  Re  Corliss. 

ai  B.  I.  688.) 
Office  of  truH  —  What  it  —  Elector  far  PreeidenL 

The  office  of  a  commissioner  of  the  United  States  Centennial  Commission  Is 
an  "  office  of  trust/'  under  article  2,  section  1  of  the  Constitution  of  the 
United  States. 

Such  a  commissioner,  when  chosen  an  elector  of  the  President  and  Vice-Prpfli- 
dent  of  the  United  States,  cannot,  by  declining  the  office  of  elector,  rmie 
such  a  vacancy  therein  as  is  provided  for  by  Gen.  Stat.  R.  I.,  ch.  11,  ^  7 

A  person  disqualified  as  elector  of  the  President  and  -Vice-President  of  the 
United  States,  by  holding  *'  an  office  of  trust  or  profit  under  the  United 
States,"  cannot  remove  the  disqualification  by  resigning  the  office,  unless  his 
resignation  precedes  his  appointment  as  elector,  or  in  Rhode  Island,  his 
election  to  the  position  of  elector. 

Tlie  election  to  such  position  of  a  person  so  disqualified  does  not  result  in  the 
election  of  the  candidate  receiving  the  next  highest  number  of  votes,  but  in 
a  failure  to  elect. 

Tlie  case  of  such  failure  is  provided  for  by  Qen.  Stat.  R.  I.,  ch.  11. 

GEORGE  H.  CORLISS,  chosen  in  Rhode  Island  an  elector  of  the 
President  and  Vice-President  of  the  United  States,  in  Novem- 
ber, A.  D.  1876,  was,  when  chosen,  the  Commissioner  from  Rhode 
Island  of  the  United  States  Centennial  Commission.  Thereupon 
the  governor,  acting  under  article  10,  section  3,  of  the  Constitution 
of  the  State,  which  provides  that  **the  judges  of  the  Supreme 
Court  shall  give  their  written  opinion  upon  any  question  of  1a« 
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whenever  requested  by  the  governor,"  addressed  to  them  the  fol- 
lowing communication : 

"  To  the  Honorable  the  Judgee  of  tlie  Supreme  Court  of  the  State 
of  Rhode  Island  : 

"The  undersigned^  Henry  Lippitt,  governor  of  said  State,  re- 
spectfally  asks  for  a  written  opinion  upon  the  following  questions 
of  law: 

"  First  Is  the  office  of  Commissioner  of  the  United  States  Cen- 
tennial Commission  such  an  office  of  trust  or  profit  under  the 
United  States  as  to  disqualify  its  holder  for  the  office  of  elector  of 
President  and  Vice-President  of  the  United  States? 

"  Second.  If  so,  does  such  a  candidate  for  the  office  of  elector 
who  receives  a  plurality  of  the  legal  votes  given,  and  declines  said 
office,  create  such  a  vacancy  as  is  provided  for  in  section  7,  chapter 
11,  of  the  General  Statutes? 

"Third.  If  no,  is  the  disqualification  removed  by  the  resignation 
of  said  office  of  '  trust  or  profit? ' 

"Fourth.  If  not,  does  the  disqualification  result  in  the  election 
of  a  candidate  next  in  vote,  or  in  a  failure  to  elect? 

"Fifth.  If,  by  reason  of  the  disqualification  of  the  candidate 
who  received  a  plurality  of  the  votes  given,  there  was  no  election, 
can  the  general  assembly  in  grand  committee  elect  an  elector? 

"  Please  favor  me  with  a  reply  at  the  earliest  possible  moment. 

"Henry  Lippitt,  Governor, 

OPINION   OF  THE  COURT. 

To  His  Excellency  J  Henry  Lippitt ,  Governor  of  the  State  of  Rhode 
Island  and  Providence  Plantations : 

We  have  received  from  your  Excellency  a  communication  request- 
ing our  opinion  upon  the  following  questions,  to  wit: 

"First.  Is  the  office  of  Commissioner  of  the  United  States  Cen- 
tennial Commission  such  an  office  of  trust  or  profit  under  the 
United  States  as  to  disqualify  its  holder. for  the  office  of  elector  of 
President  and  Vice-President  of  the  United  States? 

"Second.  If  so,  does  such  a  candidate  for  the  office  of  elector 
who  receives  a  plurality  of  the  legal  votes  given,  and  declines  said 
office,  create  thereby  such  a  vacancy  as  is  provided  for  in  section  7, 
chapter  11,  of  the  General  Statutes  ? 

"  Third.  If  no,  is  the  disqualification  removed  by  the  resignation  m 

ot  said  office  of  trust  or  profit? 
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''Fourth.  If  not,  does  the  disqualification  result  in  the  election 
of  the  candidate  next  in  vote,  or  in  a  failure  to  elect? 

''Fifth.  If,  by  reason  of  the  disqualification  of  the  candidate 
who  received  a  plurality  of  the  votes  given,  there  was  no  election, 
can  the  general  assembly  in  grand  committee  elect  an  elector?" 

We  will  give  our  opiuion  upon  the  foregoing  questions  in  the 
order  in  which  they  are  propounded. 

1.  We  think  a  Commissioner  of  the  United  States  Centennial 
Commission  holds  an  office  of  trust  under  the  United  States,  and 
that  he  is  therefore  disqualified  for  the  office  of  elector  of  Presi- 
dent and  Vice-President  of  the  United  States. 

The  commission  was  created  under  a  statute  of  the  United  States, 
approved  March  3,  1871.  That  statute  provides  for  the  holding 
of  an  exhibition  of  American  and  foreign  arts,  products,  and  manu- 
factures, "under  the  auspices  of  the  government  of  the  United 
States,"  and  for  the  constitution  of  a  commission,  to  consist  of  not 
more  than  one  delegate  from  each  State  and  from  each  Territory 
of  the  United  States,  "  whose  functions  shall  continue  until  the 
close  of  the  exhibition,"  and  "whose  duty  it  shall  be  to  prepare 
and  superintend  the  execution  of  the  plan  for  holding  the  exhibi- 
tion." Under  the  statute  the  commissioner  are  appointed  by  the 
President  of  the  United  States,  on  the  nomination  of  the  governors 
of  the  States  and  Territories  respectively.  Various  duties  were 
imposed  upon  the  commission,  and  under  the  statute  provision 
was  to  be  made  for  it  to  have  exclusive  control  of  the  exhibition 
before  the  President  should  announce,  by  proclamation,  the  time 
and  place  of  opening  and  holding  the  exhibition.  By  an  act  of 
Congress  approved  June  1st,  1872,  the  duties  and  functions  of  the 
commission  were  further  increased  and  defined.  That  act  creates 
a  corporation,  called  "The  Centennial  Board  of  Finance,''  to  co- 
operate with  the  commission  and  to  raise  and  disburse  the  funds. 
It  was  to  be  organized  under  the  direction  of  tlie  commission. 
The  seventh  section  of  the  act  provides  '*  that  the  grounds  for  the 
exliibition  shall  be  prepared  and  the  buildings  erected  by  the  said 
cor2)oration,  in  accordance  with  plans  which  shall  have  been  pre- 
viously adopted  by  the  United  Stiites  Centennial  Commission;  and 
the  rules  and  regulations  of  said  corporation,  governing  rates  for 
entrance  and  admission  fees,  or  otherwise  affecting  the  rights, 
privileges,  or  interests  of  the  exhibitors,  or  of  the  public,  shall  be 
fixed  and  established  by  the  United  States  Centennial  Commisaion; 
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and  no  grant  conferring  rights  or  privileges  of  any  description  con- 
nected with  said  grounds  or  buildings,  or  relating  to  said  exhibi- 
tion or  celebration,  shall  be  made  without  the  consent  of  the 
United  States  Centennial  Commission,  and  said  commission  shall 
have  power  to  control,  change,  or  revoke  all  such  grants,  and  shall 
appoint  all  judges  and  examiners  and  award  all  premiums."  The 
tenth  section  of  the  act  provides  that  "it  shall  be  the  duty  of  the 
United  States  Centennial  Commission  to  supervise  the  closing  up  of 
the  affairs  of  said  corporation,  to  audit  its  accounts,  and  submit  in 
a  report  to  the  President  of  the  United  States  the  financial  results 
of  the  centennial  exhibition." 

It  is  apparent  from  this  statement,  which  is  but  partial,  that  the 

duties  and  functions  of  the  commission  were  various,  delicate,  and 

important;  that  they  could  be  successfully  performed  only  by  men 

of  large  experience  and  knowledge  of  affairs;  and  that  they  were  not 

merely  subordinate   and  provisional,   but   in  the   highest   degree 

authoritative,  discretionary,  and  final  in  their  character.    We  think 

that  persons  performing  such  duties  and  exercising  such  functions, 

in  pursuance  of  statutory  direction  and  authority,  are  not  to  be 

regarded  as  more  employees,  agents,  or  committee  men,  but  that  they 

are,  properly  speaking,  oflBcers,  and  tliat  the  places  whicli   they 

hold  are  oflfices-     It  appears,  moreover,  that  they  were  originally 

regarded  as  officers  by  Congress;  for  the  act  under  which  they 

were  appointed  declares,  section  7,    that  "  no  compensation   for 

services  shall  be  paid  to  the  commissioners  or  other  officers^  provided 

by  this  act,  from  the  treasury  of  the  United  States."  The  only  other 

officers  provided  for  were  the ''alternates"  appointed  to  serve  as 

commissioners  when  the  commissioners  were  unable  to  attend. 

We  think,  too,  the  office  is  an  office  "  under  the  United  States." 
It  was  created  by  act  of  Congress,  and  all  its  powei-s  and  duties 
were  conferred  and  imposed  by  Congress.  It  was  created,  not  for 
the  service  of  any  particular  State  or  section,  but  in  the  interest  of 
all  the  States  united.  Tlie  commissioners  were  appointed  under 
the  act  by  the  President,  and  were  commissioned  like  other  United 
States  officers.  There  seems  to  be  no  room  for  doubt  upon  this 
point. 

Is  it  an  *' office  of  trtiat  or  profit  under  the  (Jnitei  States?" 
It  is  not  an  office  of  profit  under  the  United  States,  for  the  commis- 
sioners are  not  entitled  to  any  pay  from  the  United  States,  nor  to 
any  perquisite  or  emolument  under  any  law  of  the  United  States. 
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But  we  think  it  is  an  office  of  trust.  It  is  true  that  orignally  the 
United  States  had  no  pecuniary  interest  in  the  exhibition.  The 
commissioners,  however,  were  to  be  intrusted  with  a  large  supervis- 
ory and  regulative  control  of  the  property  sent  for  exhibition;  and 
from  the  time  the  government  gave  its  sanction  to  the  exhibition, 
and  especially  after  the  President  issued  his  proclamation,  the 
honor  and  reputation  of  the  United  States  were  pledged  for  it5 
proper  management  to  its  own  citizens  and  to  foreign  nations. 
From  that  time  the  honor  and  reputation  of  the  United  States 
were  largely  in  the  keeping  of  the  commissioners;  and  in  this  view 
there  was  a  very  delicate  and  important  trust  imposed  in  them.  It 
would  be  a  narrow,  and  we  think  an  improper  interpretation,  to 
hold  that  an  office  is  an  office  of  trust  only  when  the  officer  has  the 
handling  of  public  money  or  property,  or  the  care  and  oversight 
of  some  pecuniary  interest  of  the  government  But,  even  if  it 
were  so,  there  came  a  time  when  the  United  States  did  become 
pecuniarily  interested  in  the  exhibition  by  the  appropriation  of  a 
million  and  a  half  of  dollars  for  it,  to  be  repaid  out  of  the  profits 
if  any  should  accrue;  and  when,  also,  valuable  property  belonging 
to  the  United  States  was  exhibited  on  the  exhibition  grounds.  We 
repeat  that  the  office  is,  in  our  opinion,  an  office  of  trust 

There  is  another  point  deserving  mention  before  we  pass  to  the 
next  question.  By  the  act  approved  June  1,  1872,  the  commission 
was  incorporated  under  the  name  of  "  The  United  States  Cen- 
tennial Commission."  Did  this  in  any  manner  terminate  or  alter 
its  official  character  ?  We  think  not.  The  change  was  merely 
formal,  and  made,  we  suppose,  to  facilitate  the  transaction  of  busi- 
ness. Indeed,  in  the  papers  annexed  to  the  report  of  the  commis- 
sion to  Congress,  it  appears  that  the  commission  had  assumed  the 
name  of  the  United  States  Centennial  Commission  before  its  incor- 
poration, and  that  the  act  of  June  1,  1872,  was  passed  on  its  rec- 
ommendation. We  do  not  see,  therefore,  why  the  commissioners 
were  not  as  much  United  States  officers  after  as  before  their  incor- 
poration. 

2.  We  think  a  centennial  commissioner,  who  was  a  candidate 
for  the  office  of  elector,  and  received  a  plurality  of  the  votes,  does 
not,  by  declining  the  office,  create  such  a  vacancy  as  is  provided 
for  by  Gen.  Stat  R.  I.,  ch.  11,  §  7.     Section  7  is  as  follows: 

^'  If  any  electors,  chosen  as  aforesaid,  shall,  after  their  said  elec- 
tion^ decline  the  said  office,  or  be  prevented  by  any  cause  from  senr- 
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ing  therein,  the  other  electors,  when  met  in  Bristol  in  pursuance 
of  this  chapter,  shall  fill  such  vacancies,  and  shall  file  a  certificate 
in  the  secretary's  oflBice  of  the  person  or  persons  by  them  appointed/* 
Before  any  person  can  decline  under  this  section,  he  must  first 
be  elected,  and  no  person  can  be  elected  who  is  ineligible,  or,  in 
other  words,  incapable  of  being  elected.  ^^Resignation,"  said 
Lord  CocKBURN,  C.  J.,  in  The  Queen  v.  Blizard,  L.  R.,  2  Q.  B.  55, 
'^  implies  that  the  person  resigning  has  been  elected  into  the  office 
he  resigns.  A  man  cannot  resign  that  which  he  is  not  entitled  to, 
and  which  he  has  no  right  to  occupy." 

3.  We  think  the  disqualification  is  not  removed  by  the  resigna- 
tion of  the  office  of  trust,  unless  the  office  is  resigned  before  the 
election.  The  language  of  the  Constitution  is,  that  no  person 
"holding  an  office  of  trust  or  profit  under  the  United  States  shall 
be  appointed  an  elector."  Under  our  law.  Gen.  Stat.  R.  I.,  ch.  11, 
§§  1,  2,  the  election  by  the  people  constitutes  the  appointment. 
The  duty  of  the  governor  is  to  *^  examine  and  count  the  votes,  and 
give  notice  to  the  electors  of  their  election."  He  merely  ascertains 
»— he  does  not  complete  —  the  appointment.  A  resignation,  there- 
fore, after  the  election  is  too  late  to  be  effectual. 

4.  We  think  the  disqualification  does  not  i*esult  in  the  election 
of  the  candidate  next  in  vote,  but  in  a  failure  to  elect. 

In  England  it  has  been  held  that  where  electors  vote  for  an 
ineligible  candidate  knowing  his  disqualification,  their  votes  are 
not  to  be  counted  any  more  than  if  they  were  thrown  for  a  dead 
man,  or  the  man  in  the  moon;  and  that  in  such  a  case  the  opposing 
candidate,  being  qualified,  will  be  elected,  though  he  has  but  a 
minority  of  the  votes.  King  v.  Haiokins,  10  East,  211,  affirmed 
.  in  2  Dow,  124;  Reg.  v.  Coaks,  3  El.  &  B.  249.  But  even  in  Eng- 
land, if  the  disqualification  is  unknown,  the  minority  candidate  is 
not  entitled  to  the  office,  the  election  being  a  failure.  Queen  v. 
Hiornsy  7  Ad.  &  E.  9G0;  Rex  v.  Bridge,  1  M.  &  S.  76.  And  it  has 
been  held,  that  to  entitle  the  minority  candidate  to  the  office  it  is 
not  enough  that  the  electors  know  of  the  facts  which  amount  to  u 
disqualification,  unless  they  likewise  know  that  they  amount  to 
it  in  point  of  law.  Tlie  Queen  v.  The  Mayor,  etc,  of  Tewkesbury , 
L.  R.,  3  Q.  B.  629.  In  this  country  the  law  is  certainly  not  more 
favorable  to  the  minority  candidate.  State  v.  Giles,  1  Chand.  (Wis.) 
112;  State  v.  Smith,  14  Wis.  497;  Saunders  v.  ffaynes,  13  Cal.  145; 
People  V.  Clute,  50  N.  Y.  451;  Commonwealth  v.  Cluley,  56  Penn.  St. 
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270.  The  question  submitted  to  us  does  not  allege  or  imply  that 
the  electors,  knowing  the  disqualification,  voted  for  the  ineligible 
candidate  in  willful  defiance  of  the  law;  and  certainly,  in  the 
absence  of  proof,  it  is  not  to  be  presumed  that  they  so  voted. 
The  only  effect  of  the  disqualification,  in  our  opinion,  is  to  render 
void  the  election  of  the  candidate  who  is  disqualified,  and  to  leave 
one  place  in  the  electoral  college  unfilled. 

5.  Our  statute,  Gen.  Stat.  R.  L,  ch.  11,  §  5,  provides  that  "if 
by  reason  of  the  votes  being  equally  divided,  or  otherwise^  there 
shall  not  be  an  election  of  the  number  of  electors  to  which  the 
State  may  be  entitled,  the  governor  shall  forthwith  convene  the 
general  assembly  at  Providence,  for  the  choice  of  electors  to  fill 
such  vacancy,  by  an  election  in  grand  committee."  We  think  this 
provision  covers  the  contingency  which  has  happened,  and  that, 
therefore,  the  general  assembly  in  grand  committee  can  elect  an 
elector  to  fill  up  the  number  to  which  the  State  is  entitled.  The 
law  of  the  United  States  provides  that  "  whenever  any  St^ite  Ivds 
held  an  election  for  the  purpose  of  choosing  electors,  and  has  failed 
to  make  choice  on  the  day  prescribed  by  law,  the  electors  may  be 
appointed  on  a  subsequent  day  in  such  manner  as  the  legislature  of 
such  State  may  direct."    II.  S.  Gen.  Stat.  p.  21,  §  134. 

Thomas  Durfee, 
w.  s.  burges, 
E.  R  Potter, 
Charles  Mattesok. 

SnHESS,  J.,  deliyered  a  dissenting  opinion. 
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Mwdeipai  earparoHon — Liability  of,  for  injury  oeeantmed  by  violation  of 

ordinance, 

A  hoaae  in  a  citj  wm  destroyed  bj  fire  aet  bj  sparks  from  an  engine  whicb 
was,  by  an  ordinance,  a  nuisanoe  subject  to  abatement,  but  wUicU  the  citjr 
bad  neglected  to  abate.  UM,  that  the  owner  of  the  house  could  not  main- 
tain an  action  against  the  city.* 

THIS  action  was  brought  by  Mrs.  Bebecca  Davis,  against  the  city 
of  Montgomery,  to  recover  damages  for  the  destruction  of  her 
house,  which  was  accidentally  burned  down,  in  April,  1870,  by 
sparks  and  fire  communicated  from  a  steam-engine  used  and  owned 
on  an  adjoining  lot  by  one  R.  W.  Sharp.  The  original  complaint 
contained  but  a  single  count,  which  alleged  the  plaintiff's  owner- 
ship of  the  house,  and  of  the  lot  on  which  it  was  situated,  with  the 
Talue  of  the  annual  rent;  the  erection  and  use  of  the  steam-engine 

*aee  HtU  T.  Bot/bim^  auU,  882;  Forgyik  v.  Mayor,  12  Am.  Rep.  678;  WheeUf 
T.  CinciwMli.  2  id.  d6S:  Fisher  v.  BoaUm,  4  id.  196;  Ora^U  v.  Erie,  8  id.  272; 
Hayes  v.  OtihkosK  U  Id.  700;  HeUer  v.  Sedalin,  id.  444. 
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Sharp,  thereby  greatly  endangering  plaintiffs  property;  «*of  all 
which  the  said  defendant  had  notice,"  etc. 

The  court  sustained  a  demurrer  to  the  original  complaint,  and 
an  amended  count  was  then  added,  containing  more  specific  aver- 
ments of  notice  to  the  defendant,  and  a  ix^qnest  to  the  mayor  and 
marshal  of  the  city  to  abate  or  remoye  the  steam  engine  as  a  nui- 
sance; and  a  demurrer  having  been  also  sustained  to  the  amended 
complaint,  the  plaintiff  declined  to  proceed  further,  and  judgment 
was  rendered  for  the  defendant.  The  judgment  on  the  domurien 
is  now  assigned  as  error. 

7?.  M,  Williamson  and  Fitzpatrick  &  GfoUUhwaUe,  for  appellant 

Ehnore  £  Gunier,  contra. 

Petebs,  C.  J.  In  the  case  of  Smoct  v.  The  Mayor,  eic^  of 
Weturnpka,  24  Ala.  112,  120,  this  court,  speaking  through  the 
mouth  of  Chief  Justice  Chilton,  said:  '*  It  is  too  well  settled,  by 
an  unbroken  current  of  authorities  for  many  years  past,  that  an 
action  on  the  case  for  a  tort  may  be  maintained  against  corpora- 
tions as  against  individuals,  now  to  be  contested."  This  opinion 
was  delivered  in  1854,  and  was  pronounced  in  an  action  on  the 
case  against  a  municipal  corporation,  in  which  the  corporation  was 
held  liable  for  injuries  to  the  plaintiff,  which  had  resulted  from 
the  failure  of  the  city  of  Wetumpka  to  keep  its  streets  in  order  for 
safe  travel  and  passage  of  the  people  and  their  property.  Thh 
duty  the  corporation  had  assumed  to  perform,  upon  such  consider- 
ation in  law  as  bound  them  to  do  it.  The  language  of  the  act  of 
incorporation  declares  that  "  the  inhabitants  of  the  said  city  shall 
be  excused  from  working  on  roads  and  highways  out  of  the  said 
city,  and  from  patrol  duty,  except  under  authority  of  said  city: 
but  the  streets  and  highways  of  said  city  shall  be  kept  in  repair  by 
said  city/'  Acts  of  Ala.  1839,  p.  47,  §  11.  This  puts  the  decision 
upon  a  principle  that  is  clear  and  satisfactory.  It  is  this:  that 
the  city  corporation  was  bound  to  do  what  it  had  assumed  to  do 
upon  a  sufficient  consideration.  To  be  excused  from  the  perform- 
ance of  one  set  of  public  duties,  which  were  imposed  alike  upon  all 
the  people  of  the  county  and  the  State,  the  citizens  of  Wetumpka. 
under  its  city  charter,  had  consented  to  discharge  another  set  of 
public  duties  of  a  more  limited  character.    The  corporation,  then, 
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as  an  individnal  virould  be.,  was  bound  to  keep  its  pledges,  or 
respond  in  damages  for  a  failure.  This  important  decision  does 
not  go  beyond  this.  Thus  far  it  is  a  part  of  the  law  of  the  State, 
which  has  never  been  repealed.  Gelpche  t.  City  of  Dubuque,  1 
Wall.  175;  16  How.  432.  It  is,  therefore,  binding  on  this  court, 
unless  reasons  are  shown  sufficient  to  demonstrate  its  incorrectness. 
Nothing  of  this  sort  is  attempted. 

This  decision  limits  the  liability  of  municipal  corporations  for 
torts  to  a  certain  class  of  cases;  that  is,  to  those  cases  in  which  the 
corporation  has  stipulated  to  perform  the  duty  insisted  on,  in  con- 
sideration of  being  excused  from  the  performance  of  other  duties 
m  its  stead,  or  in  consideration  of  the  grant  of  the  franchise  itself. 
A  corporation  is  but  an  artificial  person,  and,  like  a  real  person,  it 
cannot  be  required  to  do  what  it  never  agreed  or  bound  itself  to 
do.  The  law  only  enforces  such  burdens  as  the  citizen  or  cor])o ra- 
tion has  agreed  to  bear  on  sufficient  consideration  to  support  such 
agreement,  or  such  burdens  as  are  imposed  equally  and  alike  on  all, 
for  the  good  of  all,  by  the  sovereign  will  of  all,  by  the  law. 

The  complaint  in  this  case  is  based  on  the  proposition  that  the 
city  of  Montgomery,  under  its  charter,  is  bound  to  abate  all  nui- 
sances within  its  limits,  when  notified  of  the  existence  of  the  same, 
or  to  pay  to  the  citizen  injured  by  their  existence  in  property  or 
person  such  damages  as  they  may  have  occasioned  him  during  such 
existence.  If  this  is  so,  it  must  appear  from  the  act  of  incorpora- 
tion itself  ;  for  this  measures  equally  fche  powers  and  the  i*esponsi- 
bilitiea  of  the  corporation.  The  liability  grows  out  of  a  matter  of 
contract,  which  the  city  has  the  power  to  make,  or  it  is  implied 
as  a  matter  of  duty  assumed  by  the  city  in  consideration  of  the 
grant  of  the  franchise.  I  see  no  other  ground  upon  which  such 
an  obligation  can  stand  or  be  enforced.  A  corporation  is  an  indi- 
vidual, created  by  law,  and  as  an  individual  it  must  be  judged. 
Angell  &  Ames  on  Corporations,  pp.  1  et  seq.,  and  cases  there  cited. 
Here,  the  matter  of  complaint  is,  that  the  plaintiff's  house  and 
out-houses  on  her  lot  were  set  on  fire  and  destroyed  by  '*  sparks^ 
fire,  and  burning  wood,  proceeding"  from  the  **  chimney,  fireplace, 
and  furnace  "  of  a  certain  steam  engine  belonging  to  a  citizen  of 
the  city,  erected  and  used  by  him  os  his  own  property,  on  his  own 
premises,  and  under  his  own  management  in  said  city,  near  the 
lot  and  houses  of  the  plaintiff,  and  over  which  the  city  corpora- 
tion had  no  private  right  of  control;  beoanse  the  house,  within 
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which  the  engine  and  chimney,  fireplace  and  furnace  were  erected 
and  used^  was  of  snch  a  character  that  it  comes  within  the  descrip- 
tion of  a  nuisa^ice  as  defined  and  declared  in  the  city  ordinances; 
in  other  words,  that  the  city  became  liable,  under  its  charter,  for 
all  injuries  arising  from  nuisances  of  a  certain  kind,  within  its 
limits,  which  it  failed  to  abate  after  notice  of  the  same.  I  have 
not  been  able  to  find  in  what  section  of  the  charter  this  duty  has 
been  expressly  imposed.  Nor  have  I  been  able,  on  any  settled 
principle,  to  infer  its  existence  from  any  other  duty  so  expressly 
imposed.  I  must,  therefore,  infer  that  it  does  not  exist  From 
such  a  fire,  under  favorable  circumstances,  it  is  not  impossible 
that  the  whole  city  may  hare  been  burned,  and  all  the  houses  in  it 
may  have  been  destroyed ;  and  as  the  city  can  only  pay  its  liabilities 
by  taxation,  and  taxes  can  only  be  levied  on  the  property  of  the  citi- 
zens within  its  boundaries,  for  such  purposes,  and  taxes  must  be 
levied  in  proportion  to  the  value  of  the  property  assessed,  this 
would  seem  seriously  to  approach  the  proposition,  that  every  owner 
should  pay  himself  for  his  own  house,  which  had  been  destroyed 
by  a  fire  arising  from  a  nuisance.  Such  a  proposition,  to  my  mind, 
seems  too  nearly  to  verge  upon  an  absurdity  to  be  accepted  sis 
sound  law.  If  we  proceed  upon  correct  principle,  we  are  not  likely 
to  run  into  confusion  of  absurdity.  It  may  be  said,  in  such  cjise, 
we  know  the  way  in  which  we  go,  and  are  able  to  go  safely.  We 
go  forward  with  the  true  balance  of  all  our  faculties.  We  walk 
with  the  eyes  and  the  judgment,  as  well  as  with  the  feet. 

A  very  ingenious  and  learned  author,  discussing  the  principles 
of  pleadings,  has  declared  that  every  complaint  is  founded  on  a 
proposition,  in  logical  phraseology  called  a  syllogism.  Gould  on 
Plead.,  ch.  1,  adfinein.  The  major  proposition  is  the  law  of  the  case: 
the  middle  proposition  is  the  facts;  and  the  conclusion  is  the  judg- 
ment of  the  court,  applying  the  law  of  the  case  to  the  facts.  If  the 
major  or  middle  proposition  is  untrue,  then  the  case  must  fail. 
The  major  proposition  is  tried  upon  demurrer  by  the  court,  or 
upon  a  charge  to  the  jury,  which  is  of  like  character.  The  charge 
is  an  impeachment  before  the  judge  presiding  at  the  trial,  of  the 
truth  of  the  major  proposition.  The  decision  on  demurrer  does 
not  need  a  bill  of  exceptions  to  bring  it  up  on  appeal  for  pbtIcw 
mid  correction,  if  it  should  be  wrong;  it  is  a  part  of  the  record. 
The  decision  on  the  charge  does.  Rev.  Code,  §  2764»  Yet  tlie 
purpose  and  object  of  both  are  the  same.    Here,  if  I  onderBtand 
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the  complaiut,  which  is  not  wholly  free  from  some  embarrassing 
prolixity,  the  major  proposition  is  this:  The  city  corporation  of 
the  city  of  Montgomery  is  liable  for  all  damages  occasioned  by 
nuisances  erected  in  said  city,  after  notice  of  the  same,  if  the  cor- 
porate aathorities  or  city  government  fail  to  abate  it  before  the 
injury  accrues.  This  is  not  the  law,  as  declared  in  the  charter, 
nor  is  it  the  law  as  deduced  from  principle;  and  it  is  only  in  one 
of  these  ways  that  the  city  can  be  made  liable.  The  abatement  of 
a  nuisance  is  a  judicial  act.  For  a  failure  to  exert  its  judicial 
power,  the  city  is  not  liable,  unless,  possibly,  it  acts  not  only  neg- 
ligently, but  also  corruptly.  This  principle  is  referred  to  and 
admitted  by  the  learned  chief  justice  of  this  court  in  the  case  of 
Smott  V.  The  Mayor,  etc.,  of  Wetumpka,  supra.  His  words  arc 
these:  **The  principal  difl&uulty  we  have  had  in  this  case  is 
in  determining  as  to  the  nature  of  the  liability  of  the  defendant 
(city  of  Wetumpka)  in  respect  to  the  failure  of  duty  and  negli- 
gence charged  against  it,  considered  with  the  law  of  its  organiza- 
tion; in  other  words,  whether  the  duty  alleged  to  have  been  negli- 
gently and  tortiously  violated  grows  out  of,  and  forms  a  part  of 
those  powers,  in  the  exercise  of  which  the  corporation  acts  as  a 
legislative  body,  or  whether  such  duty  does  not  involve  the  exer- 
cise of  governmental  functions."  The  judicial  power  is  a  part  of 
ihe  governmental  power.  Const.  Ala.,  Art.  Ill,  §§  1,  2.  In  the 
exercise  of  such  powers,  the  corporation  is  not  bound  to  act,  unless 
it  chooses  to  act,  if  this  choice  is  not  corruptly  made.  24  Ala.  120, 
121,  112.  This  principle  has  been  acknowledged  and  acted  upon 
in  all  or  most  all  of  the  highest  courts  of  the  States  of  the  Union, 
in  which  such  questions  as  that  involved  in  the  present  case  have 
been  discussed  and  determined.  Detroit  v.  Blackeby,  21  Mich.  84; 
s.  c,  4  Am.  Rep.  450;  Jewett  v.  The  City  of  New  Haven,  38  Conn. 
368;  s.  c,  9  Am.  Rep.  382;  Titrhush  v.  City  of  Norwich,  38  Conn. 
225;  8.  0.,  9  Am.  Rep.  395,  and  cases  cited  in  appellee's  brief. 

The  nuisance  charged  in  the  plaintiff's  complaint  would  be,  at 
common  law,  a  private  nuisance,  remediable  by  suit  in  the  plaintiffs 
name  against  the  person  erecting  or  continuing  the  nuisance.  ? 
Bac  Abr.,  Bouv.  ed.,  pp.  223,  233;  1  Russ.  on  Crimes,  pp.  317  et 
seq.  But,  by  ordinance  of  the  city  government,  it  is  made  a  pub* 
lie,  or  common  nuisance,  and  it  is  remediable  by  indictment  (1 
Russ.  on  Crimes,  329);  or,  by  action  on  the  case  after  the  injury 
{Duncan  v.  TImaite,  3  B.  &  C.  584;  11  East,  60);  or,  before  the 
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injuiT,  by  bill  inequity  for  iniunction  (2  Story's  Eq.,  §§  921,  924, 
925,  926);  but  in  no  caso  by  suit  against  the  city  corporation  for  a 
failure  to  abate  the  nuisance,  unless,  perhaps,  it  appeared  that  the 
corporation  had  acted  corruptly  and  abused  its  powers,  or  this  was 
required  by  the  stipulations  of  the  charter. 

Jlte  judgtnent  of  the  court  below  is  affirmed. 


New  York  akd  Alabama  OonfTRkcriva  Oompant  t.   Sblma 

Sayings  Babtk. 

(ftl  Ala.  ni6j 

Pmrinert?up  —  Holies  of  dishonor  of  bUL 

Where  a  bill  of  exchange  is  drawn  by  one  partnership  on,  and  accepted  bj, 
another,  and  the  two  have  a  common  partner,  notice  of  the  dishonoi  of  the 
bill  is  not  neceasarj  to  charge  the  drawers. 

A  CTION  on  a  bill  of  exchange.     The  opinion  states  the  case. 

John  White,  for  appellants. 

Pettus  £  Dawson,  contra. 

Brickell,  J.  This  action  was  brought  by  the  appellee,  a  cor- 
poration chartered  under  the  laws  of  this  State,  against  the  appel- 
lant,  a  partnership  composed  of  several  persons;  and  was  founded 
on  a  foreign  bill  of  exchange,  which  was  drawn  and  indorsed  by 
the  said  defendant,  at  Selma,  Alabama,  and  accepted  by  Roddy, 
Bell  &  Co.,  of  New  York  city.  The  bill  was  presented  at  maturity 
for  payment,  which  was  refused,  and  it  was  thereupon  protested 
for  non-payment. 

[The  court  here  decided  a  question  of  no  general  interest.] 
2.  As  a  general  rule,  when  notice  of  a  fact  is  necessary  to  fix  the 
liability  of  a  partnership,  notice  to  any  one  of  the  partners  is  notice 
to  all.  This  results  from  the  legal  nature  and  character  of  a  pait- 
nership.  Each  member  represents  not  himself,  but  the  partnersiufi 
\ii  its  entirety,  or  personality.    He  can  exercise  all  the  authority. 
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transact  all  the  business^  incur  or  discbarge  all  tbe  liabilities,  which 
thf,  partners  acting  conjointly  could,  unless  restrained  by  special 
contract  or  agreement.  Whatever  is  known  to  hiin  and  falls  within 
the  line  of  partnership  business  is  necessarily  known  to  the  firm. 
Whatever  notice  is  given  him,  pertaining  to  partnership  affairs,  is 
given  the  partnership.  Hence,  it  was  held  by  this  court  in  Brown 
V.  Ivrner,  15  Ala.  832,  that  a  demand  of  payment  of  a  bill  of 
e^^ehange,  accepted  by  a  partnersinp  which  was  subsequently  dis- 
solved, could  well  be  made  of  an  agent  of  one  of  the  partners.  On 
the  same  principle  rests  the  case  of  Coster^  Robinsofi  &  Co,  v. 
TJiomason,  19  id.  717,  in  which  it  is  held,  that  when  a  bill,  indorsed 
by  a  partnership,  is  dishonored  after  the  dissolution,  notice  to  any 
one  of  the  late  partnci*s  charges  all.  The  general  rule  is  thus 
stated  by  the  elementary  writers:  ^'Notice  to  one  member  of  a 
partnership^  which  indorses  a  note  or  bill,  is  notice  to  all,  because 
each  partner  represents  the  interest  of  the  other  partners  and  of 
the  partnership."     1  Parsons  on  Notes  and  Bills,  502. 

We  can  perceive  no  solid  reason  for  refusing  to  apply  this  general 
rule,  when  a  bill  is  made  and  indorsed  by  one  partnership,  and 
accepted  by  another,  each  partnership  having  a  common  member. 
If  the  bill  is  dishonored,  it  is  the  faalt  of  the  acceptors  who  arc 
primarily  liable  to  pay  for  it  The  object  of  notice  of  dishonor — 
of  notice  of  the  default — is,  that  the  drawer  or  indorser  may  have 
seasonable  opportunity  of  protecting  himself,  by  arranging  his 
affairs  with  the  drawer  or  acceptor,  —  withdrawing  any  funds  he 
may  have  transmitted  for  meeting  the  bill,  or  taking  any  other 
necessary  or  legal  steps  for  his  protection.  The  injury  which  may 
be  consequent  on  the  failure  to  afford  the  drawer  this  seasonable 
opportunity,  by  notice  of  the  dishonor,  is  the  ix^ason  of  his  dis- 
charge. When  the  failure  works  him  no  injury,  he  is  nut  dis- 
charged, for  the  reason  ceases.  A  drawer  who  has  no  funds  in  the 
hands  of  the  drawee  from  the  drawing  to  the  maturity  of  the  bill, 
is  not  entitled  to  notice  of  its  dishonor.  Ford  v.  Womack,  2  id.  368; 
Tarvery.  Nance,  5  id.  712.  So,  if  the  bill  is  accepted  for  his 
Hccommodation.  Evans  v.  Norris,  1  id.  511.  In  these  cases,  the 
drawer  on  the  dishonor  has  no  right  of  recovery  against  the  drtvwee 
or  acceptor,  and  no  injury  ensues  for  the  want  of  notice.  A 
partnership  being  regarded  as  an  entirety;  each  partner  having  all 
the  power  the  partnership  has  ;  subject  to  all  its  duties  and  liabili- 
ties, bound  to  take  every  step  for  its  ))rotoction  which  any  other  or  d 
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all  the  members  could  conjointly  take,  if  they  so  acted,  where  is 
the  necessity  of  giving  notice  of  the  dishonor  of  a  bill,  when  the  dis- 
honor is  the  fault  of  one  of  the  partners?  What  injury  can  ensue, 
which  his  knowledge  of  the  dishonor  does  not  afford  him  full 
opportunity  of  providing  against,  — as  full  opportunity,  as  if 
notice  was  given  every  other  individual  member  of  the  partnership? 
Why  should  notice  of  his  own  default  be  required  ?  Tlie  only 
right  of  recovery,  which  thedrawing  partnership  has,  is  equitable. 
No  suit  at  law  could  be  maintained  against  the  defaulting  accept- 
ors or  drawees;  for  in  suits  by  or  against  a  partnership,  all  the 
partners  must  be  joined,  and  one  person  would  stand  in  the  rela- 
tion of  plaintiff  and  of  defendant.  The  remedy  in  equity  is  rather 
for  an  accounting,  than  for  the  recovery  of  a  specific  debt.  The 
state  of  accounts  is  supposed  to  be  known  to  each  partnership, 
and  to  each  individual  member  thereof.  This  equitable  remedy 
the  common  partner  can  as  well  pursue,  if  necessary  for  the  pro- 
tection of  the  drawing  partnership,  as  any  other  partner.  No 
possible  legal  injury  results  from  the  failure  to  give  the  partner- 
ship notice  of  the  dishonor  of  the  bill,  which  is  already  known  to 
one  partner,  and  whose  knowledge  is  notice.  Porihotise  v.  Parker, 
1  Camp.  82.  Any  other  rule  seems  to  us  to  contemplate  a  sever- 
ance of  the  partnership,  as  if  its  individual  members  had  distinct 
rights  and  antagonistic  duties  and  liabilities,  which  cannot  be 
admitted  at  law,  in  transactions  involving  the  rights  of  third  per- 
sons. In  Jacaud  v.  French,  12  East,  317,  Jacaad  was  a  partner 
with  Blair  in  one  mercantile  house,  and  with  Gordon  in  another. 
A  bill  of  exchange  was  indorsed  by  the  one  firm  to  the  other,  and 
subsequently  the  indorsers  were  provided  with  funds  which  they 
promised  to  apply  to  the  satisfaction  of  the  bill  at  maturity.  They 
failed  to  make  the  application,  and  the  indorsees  on  the  dishonor 
of  the  bill  sued  the  acceptors.  The  suit  was  not  maintained. 
Lord  Ellenbokough  said:  ''  It  is  impossible  to  sever  the  individn- 
ality  of  the  person.  Jacaud,  being  a  partner  with  Blair,  must  lie 
considered  as  having,  together  with  Blair,  received  money  from  the 
drawera  to  take  up  this  very  bill.  How  can  he,  because  he  is  also 
a  partner  with  Gordon  in  another  house,  be  permitted  to  contra- 
vene his  own  act,  and  sue  upon  the  bill  which  has  been  already 
satisfied  as  to  him.  If  A  and  B,  partners,  receive  money  to  apply 
to  a  particular  purpose,  A  and  G  in  another  partnership  could 
never  be  permitted  to  contravene  the  receipt  of  it  for  that  purpose. 
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and  apply  it  to  another."  The  principle  of  this  decision  is  the 
unity  of  a  partnership  —  the  impossibility  of  severing  the  act  of 
one  partner  in  paiiinership  affairs  from  the  act  of  the  partnership. 
It  has  a  proper  application  to  the  question  we  are  considering. 
Notice  to  Roddy,  of  the  dishonor  of  the  bill,  must,  unless  we 
recognize  a  severance  of  partnership,  separate  him  from  it,  and 
treat  him  us  standing  in  an  antagonistic  relation  to  it,  be  deemed 
notice  to  the  partnership.  Such  was  in  effect  the  decision  in  Port- 
house  V.  Parker,  1  Cam]).  S'l;  Ooioaii  v.  Jackson^  20  Johns.  170; 
Branch  Bafik  v.  Fulmer,  3  Penn.  St.  399.  The  evidence  being 
undisputed,  the  court  did  not  err  in  charging  the  jury  the  appel- 
lees were  entitled  to  recover. 

The  charge  to  the  jury  as  to  the  measure  of  the  plaintiff's 
recovery  worked  no  injury  to  the  appellants,  as  the  verdict  does 
not  exceed  the  amount  for  which,  under  the  disputed  facts,  they 
are  liable.  We  find  in  the  record  no  error  authorizing  a  reversal, 
and  the  judgment  is  affirmed. 


Gbaves'  Administrator  v.  Flowers. 

(51  Ala.  402.) 
Executor — Judgment  against ^  not  birring  on  succeeding  administrator. 

A  jadgment  against,  an  execator  is,  as  to  a  sacceeding  administrator  de  bonis 
non,  res  inter  alios  acta:  it  is  neither  binding  on  him,  nor  admissible  as 
evidence  against  him. 

ACTION  by  Richard  Flowers  against  Charles  Graves,  as  the 
administrator  de  bonis  non,  with  the  will  annexed,  of  James 
Graves,  deceased;  was  founded  on  several  judgments,  which  the 
plaintiff  had  recovered  before  a  justice  of  the  peace  in  said  county, 
in  February,  1861,  against  Mrs.  Sarah  Graves,  as  the  executrix  of 
tlie  last  will  and  testament  of  the  said  James  Graves;  and  was 
commenced  on  the  29th  March,  1870.  There  was  a  demurrer  to 
tiie  complaint,  on  the  ground  that  it  showed  no  cause  of  action 
against  the  defendant;  but  the  court  overruled  the  demurrer,  and 
in  its  various  rulings  on  the  pleadings  and  evidence^  and  in  the  J 
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charges  to  the  jui-y,  held  the  judgments  admissihle  ovidenoe  agaiust 
the  aefendant,  and  conclusive  on  him;  and  these  rulings,  to  which 
exceptions  were  reserved  by  the  defendant,  are  now  assigned  as 
error,  together  with  other  matters  which  require  no  special  notice. 

Parks  £  Huhbard^  for  appellant,  cited  Darringtoii  v.  Borland^  3 
Porter,  38;  Borland  v.  Phillipa^  3  Ala.  720;  McLaughlin  v.  JVehns, 
9  id.  929;  Lambeth  v.  Garber,  6  id.  870;  Hall,  Weeks  £  Co.  v.  Bar- 
ringtoUy  9  id.  503;  Rogers  v.  Orannis  &  Co.,  20  id.  247. 

Norijuui  £  WiUoUy  contra. 

Bbickell,  J.  The  judgments  rendered  against  Sarah  Graves, 
as  executrix  of  James  Graves,  deceased,  are  causes  of  action  against 
the  appellant,  as  administrator  de  bonis  non,  with  the  will  annexed, 
only  on  the  hypothesis,  that  there  is  a  legal  privity  between  the 
executrix  and  the  administrator  de  bonis  iion  ;  tlmt  the  latter  has 
succeeded  to  the  right  and  title,  and  is  therefore  substituted  to  i\\v 
duties  and  liabilities  of  the  former.  Tliis  hypothesis  is  not  main- 
tainable. Between  the  two  administrations  theix;  is  not  such  Icffal 
privity  or  connection,  as  to  render  a  judgment  against  the  executor 
binding  on  the  administrator  de  bonis  non.  The  title  of  an  exocn- 
tor  is  derived  from  the  will,  and  vests,  in  legal  con  t4}m  plat  ion. 
from  the  moment  of  the  testator's  death,  without  regard  to  tlic 
time  of  probate.  The  administnitor  de  bonis  non  derives  hi^ 
authority  wholly  from  the  grant  of  administration.  The  title  of 
the  executor  extends  to  all  the  goods  and  chattels,  rights  an«l 
credits  of  the  testator,  at  his  death.  The  title  of  an  administrator 
de  bonis  non,  indq)endent  of  statutory  ])rovisions,  extends  only  lo 
the  personalty  of  the  testator,  remaining  unadministered  or  uncon- 
verted by  the  executor.  Chamberlain  v.  Bates,  2  Port.  550;  SoUif 
v.  Wilkins,  11  Ala.  872;  Abney  w  Pickett,  21  id.  739;  Whit^orth 
v.  Oliver,  30  id.  28G.  The  administrator  de  bonis  non  cannot  at 
common  law,  prosecute  a  writ  of  error,  to  reverse  a  judgment 
rendered  against  the  executor;  nor  is  a  judgment  i-ccovered  by  the 
executor  a  bar  to  an  action  brought  by  an  administrator  de  bonis 
non  for  the  same  cause.  Grout  v.  Chamberlain,  4  Mass.  611;  s.  r.. 
id.  G12.  lie  is  not  entitled  to  revive  hj  scire  facias  h  judgment 
recovered  by  the  executor;  and  the  reason  given  is,  **  he  comes 
paramount  the  judgment,  and  ia  not  party  ihereta''    1  WOliams^ 
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Ex'rSy  766.  At  oommoa  law^  there/orei  it  cannot  be  doubted  a 
judgment  against  an  executor  is,  as  to  the  administrator  de  boms 
iWHy  res  inier  alios  acia. 

The  question  hei'e  involved  was  presented  to  the  Supreme  Court 
of  Connocticut.  in  the  case  of  Alsop  v.  MatJieVy  S  Conn.  584;  and 
it  was  held,  that  a  decree  of  a  court  of  chancery  against  executors, 
for  the  payment  oi  money^  could  not  be  made  the  foundation  of  a 
suit  against  an  administrator  de  bonis  non.  In  Wilson  v.  Auld,  8 
Ala.  842,  this  court  considered  a  question  involving  the  principle. 
Wilson  obt^ned  a  judgment  against  Auld,  as  executor  of  one 
Viner.  Pending  the  suit,  Auld  resigned  as  executor^  and  pleaded 
ouis  darrien  cofUiuuanee  his  resignation^  averring  the  delivery  of 
the  assets  to  Huggins^  his  successor.  To  this  plea  the  plaintiff 
demurred,  and  the  demurrer  was  sustained,  and  a  judgment  ren- 
dered against  Wilson.  On  this  judgment  an  execution  issued* 
which  came  to  the  hands  of  Huggins,  the  administrator  ds  bonis 
non,  as  sheriff,  for  execution.  If  the  judgment  against  Auld  was 
binding  on  the  administrator  de  bonis  non,  as  a  privy  thereto,  the 
execution  was  improperly  issued  to  him,  and  was  subject  to  be 
quashed.  A  motion  to  quasli  it  was  made,  and  was  overruled, 
correctly,  as  this  court  determined,  because  there  was  no  privity 
between  the  executor  and  the  administrator  de  bonis  fi07i.  In  the 
case  of  McLaughlin  v.  Creditors  of  NelmSy  9  Ala.  925,  the  question 
was  again  presented.  The  estate  was  in  process  of  settlement  as 
an  insolvent  estate,  under  the  statute  of  force  prior  to  the  act  of 
1843,  The  claims  of  various  creditors  were  allowed,  in  proceedings 
to  which  the  administrator  in  chief  was  not  a  party.  The  decree 
of  allowance  was  against  the  administrator  de  bonis  non^  and  was 
offered  as  evidence  against  his  predecessor;  and  its  admission  was 
by  this  court  declared  eiToneous,  resting  the  decision  upon  the 
ground,  that  each  administration  was  separate  and  distinct,  and 
the  acts  or  omissions  of  the  one  administrator  do  not  bind  or  con- 
clude the  other.  The  court  say  further:  ^*  Neither  the  decree 
against  Chandler  (the  administrator  de  bonis  7ion),  or  any  of  its 
incidents,  are  of  any  force  or  validity  whatever,  for  or  against  his 
predecessor.     It  is  as  to  him  res  inter  alios  acta. 

The  principle  on  whicli  tlic  question  must  be  determined  was 
again  considered,  in  Rogers  v.  Grannis  £  Co,,  20  Ala.  247.  The 
suit  was  against  an  administrator  de  bonis  non,  on  a  promissory 
note,  purporting  to  be  made  by  the  intestate.     The  pleas  were  non  1 
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est  factum f  and  non  assumpsit.  The  plaintiff  offei'ed  evidence  of 
the  admissions  of  the  previous  administrator,  that  the  signature 
was  genuine,  and  the  debt  just.  He  also  offered  evidence  of  judg- 
ments rendered  against  the  previous  administrator,  founded  on 
notes  similarly  executed.  The  admissions  and  the  judgments  were 
held  inadmissible.  In  the  subsequent  case  of  lliomas  t.  Stems, 
33  Ala.  13?,  the  question  was  again  considered ;  and  on  the 
ground  of  a  want  of  legal  privity  between  the  two  administrations, 
a  judgment  against  the  administrator  de  bonis  non  of  a  deceased 
debtor  was  declared  not  evidence  of  the  debt,  as  against  the  adminis- 
trator in  chief,  or  his  personal  representative,  in  a  suit  in  equity  by 
the  creditor  to  subject  to  its  payment  assets  for  which  the  adminis- 
trator in  chief  had  not  accounted. 

The  statutes  have  enlarged  the  powers,  duties  and  liabilities  of 
an  administrator  de  bonis  non.  He  is  now  authorized  to  call  an 
administrator  in  chief  to  a  settlement  of  his  accounts,  and  to 
recover  from  him  for  a  devastavit,  as  well  as  the  assets  remaining 
in  specie  in  his  hands  He  is  entitled  to  execution  on  judgments 
recovered  by  his  predecessor.  R.  C,  §  2286.  Suits  commenced 
by  or  against  his  predecessor  can  be  revived  and  continued  by  or 
against  him.  R.  C,  §  2284.  These  statutes  are  designed  to  expe- 
dite the  administration  of  estates,  the  payment  of  the  debts  of  the 
decedent,  and  a  distribution  to  those  entitled.  We  can  discover  in 
them  no  purpose  to  create  a  privity  or  connection  between  the  two 
administrations,  which  would  render  the  acts  or  admissions  of,  or 
judgments  against  the  one  administrator,  binding  on  the  other. 
The  reasons  prevailing  at  common  law  for  esteeming  the  judgment 
**  res  inter  alios  acta  "  are  as  potent  for  so  esteeming  it  under  the 
statutory  provisions  to  which  we  have  referred. 

The  Circuit  Court  erred  in  ruling  that  the  appellant  was  subject 
to  suit  on  the  judgments  against  the  executrix.  This  en'or  is  fatal 
to  the  right  of  the  appellee  to  recover,  and  it  is  nnneci'Si«iiry  tc 
consider  the  other  questions  the  assignments  of  error  present. 

The  judgment  is  reversed  and  the  cause  remanded. 


\ 
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Ex  Parte  Habbis. 

(62  Ala.  87.) 
Mandamus  —  Will  not  lie  to  compel  approval  of  official  bond. 

The  approval  of  an  official  band  ia  a  jadicial  and  not  a  ministerial  duty,  and 

not  compellable  by  mandamus. 

APPLICATION  by  Harris  for  a  mandamus  to  compel  the  judge 
of  the  first  judicial  circuit  to  approve  the  official  bond  of  the 
said  Harris.     The  following  facts  were  agreed  upon: 

At  the  last  geneml  election  relator  was  duly  elected  sheriff  of 
Hale  county.  The  count  of  votes  cast  at  that  election,  in  the 
county  of  Hale,  was  not  finished  until  the  10th  day  of  November, 
seven  days  after  the  election.  B.eturns  of  the  election  were  then 
made  by  the  supervisors  to  the  secretary  of  State,  but  were  not 
received  by  him  until  the  20tli  day  of  November.  On  that  day  he 
issued  notice  of  the  election  to  the  persons  elected,  and  among 
others  to  the  relator,  as  provided  by  the  o4th  section  of  the  elec- 
tion law  of  1873.  On  the  19th  day  of  November  the  probate  judge 
certified  to  the  governor  that  the  relator  had  failed  to  file  in  his 
office  an  official  bond  as  sheriff.  On  November  25th  the  governor 
appointed  and  commissioned  one  Tucker  as  sheriff  of  the  county, 
who  executed  an  official  bond,  approved  by  the  judge  of  the  first 
judicial  circuit,  and  the  same  was  filed  in  the  probate  judge's  office 
on  the  1st  day  of  December,  when  said  Tucker  qualified  and 
entered  upon  the  discharge  of  the  duties  of  the  office.  On  the 
next  day  the  relator  presented  to  the  judge  of  the  first  judicial  cir- 
cuit his  official  bond  as  sheriff,  sufficient  in  form  and  sureties,  and 
demanded  its  approval,  which  was  refused,  because  more  than  fif- 
teen days  had  elapsed  since  his  election. 

Smith  (§  Roulhac,  for  petitioner.  1.  Petitioner  could  not  enter 
upon  the  office  before  he  had  given  bond  and  taken  the  oath  of 
office.  His  bond  could  not  be  filed  until  approved.  To  demand 
the  approval  of  it  he  must  show  that  he  has  been  elected,  and  tlic 
legal  evidence  of  the  election  is  his  certificate.  The  balloting  merely 
is  not  the  election;  the  cei'tificate  is  the  evidence  upon  which  the  J 
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person  elected  and  the  officer  approving  the  bond  must  act  Until 
the  certificate  issues  there  is  no  evidence  of  the  election.  GonstruiDg 
the  act  of  August  1st,  18^8,  requiring  the  circuit  judge  to  approve 
the  bond,  with  the  requirement  of  the  election  law,  it  must  be 
held  that  the  time  within  which  the  bond  is  to  be  given  com- 
mences to  run  only  from  the  issue  of  the  certificate  of  election. 
People  v.  Mayioorniy  5  Mich.  150 ;  People  v.  McManus,  34  Barb. 
620;  Staie  v.  S/eer,  44  Mo.  223;  16  Mich.  56.  Otherwiise  the  law 
will  hold  the  candidates,  and  the  judge  who  is  to  approve  the  bond 
of  the  officer  elect,  to  a  knowledge  of  facts,  the  ascertainment  of 
whicli  is  prescribed  by  certain  evidence,  long  before  the  officers 
charged  with  that  duty  have  themselyes  ascertained  and  declared 
the  result. 

2.  Mandamus  is  the  only  remedy  petitioner  has.  Bx  parte 
Candee,  48  Ala.  386;  Sprawl  y.  Lawrence,  33  id.  674;  Wdmmacky, 
Halloioayy  2  id.  31. 

John  T.  Walker,  contra. 

Brickell,  C.  J.  To  warrant  the  issue  of  a  mandamus,  the 
relator  must  show  that  he  has  a  clear  legal  right  to  the  perform- 
ance of  the  duty  or  the  exercise  of  the  power  sought  to  be  compelled. 
The  existence  of  a  substantial  doubt  as  to  the  right  or  power  of  the 
officer  who  is  to  be  coerced  to  perform  the  particular  duty,  or  to 
do  the  particular  act,  forbids  compulsion  by  mandamus.  Higii. 
Ext.  Rem.,  §  32.  Nor  will  a  mandamus  be  awarded  on  an  inchoate 
legal  title.  Thomason  v.  The  Justice-^  3  Humph.  233.  At  an 
early  day  in  this  State,  it  was  determined  that  mandamus  is  not  a 
proper  i-emedy  to  try  the  right  to  a  public  office  of  which  there  is  a 
de  facto  incumbent.  The  proper  and  adequate  remedy  is  by  quo 
warranto,  or  an  infonnation  in  the  nature  of  a  quo  warratUf^. 
Mead  v.  Dunn,  Minor,  46.  This  decision  is  supported  by  the  great 
weight  of  authority.  High.  Ext.  Rem.,  §  49  e^  seq.  The  reason 
of  the  rule  is  apparent.  A  mandamus  lies  only  in  the  absence  of 
any  other  adequate  and  specific  remedy  for  the  grievance  of 
which  complaint  is  made.  The  existence  of  such  remedy  is  a  com- 
plete answer  to  the  application.  2  Brick.  Dig.  240,  §  4.  A  quo 
warranto,  or  an  information  in  its  nature,  is  the  appropriate  and 
the  only  adequate  remedy,  for  the  ouster  of  the  de  facto  oflScer  and 
the  induction  or  restoration  of  the  de  jure  officer.     High.  Ext. 
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Rem.,  8§  49-77;  Dillon  on  Man.  Corp.,  §§  211,  680,  714.  Another 
reason  is,  that  the  writ  cannot  be  addressed  to  the  incnmbent  of 
the  office.  He  has  not  power  to  iidmit  to  tlie  office.  Not  having 
jwwer  to  do  that  which  is  sought  by  the  writ,  he  cannot  be  heard 
on  the  application  for  its  issue.  On  the  application  for  the  writ, 
as  he  is  not,  and  cannot  be  a  party,  his  right  to  the  office  cannot 
be  adjudicated.  A  qtio  warranlo,  or  an  information  in  its  nature, 
would  be  directed  to  him,  and  would  command  him  to  exhibit  his 
anthority  or  warrant  for  holding  the  office.  The  judgment  ren- 
dered would  be  against  him, —  a  judgment  of  ouster,  and  a  judg- 
ment inducting  another  into  the  office.  An  officer  in  office,  under 
a  commission  issued  by  the  governor,  who  is  clothed  with  the 
power  of  commissioning  all  public  officera,  is  at  least  an  officiT  clc 
facto.  His  title  and  his  acts  as  an  officer  are  valid,  and  cannot  be 
indirectly  or  collaterally  impeached.  If  liis  authority  is  disputed, 
it  must  be  in  a  direct  proceeding  to  which  he  is  a  party,  and  which 
will  finally  adjudicate  the  right  to  the  office.  3  Brick.  Dig.  289, 
%%  18,  19. 

The  approval  of  official  bonds  is,  by  the  law  of  this  State, 
intrusted  to  judicial  officers,  except  as  to  particular  State  officers, 
whose  bonds  are  to  be  approved  by  the  governor.  It  does  not 
necessarily  foilow  that  the  power  is  judicial,  and  not  ministerial, 
because  it  is  conferred  on  judicial  officers  oniy.  It  was  said  in 
Mnrbtiry  v.  Madison,  by  C.  J.  Marshall  (1  Crunch,  170),  and  has 
often  been  announced  in  this  court,  that  *'  It  is  not  bv  tlio  office  of 
the  person  to  whom  the  writ  is  directed,  but  the  nature  of  the  thing 
to  ]ye  done,  that  the  propriety  or  impropriety  of  issuing  a  manda- 
mus is  to  be  determined."  Tenn.  d-  Coosa  R.  It  Co.  v.  Moore,  36 
Ala.  371  ;  State  v.  My,  43  id.  568  ;  Nichols  v.  Comjjt roller,  4  Stew, 
&  Port.  154 ;  Ex  parte  Candee,  48  Ala.  386.  When  power  is  con- 
ferred only  on  judicial  officers,  and  it  is  difficult  to  determine  on 
which  side  of  the  often  shadowy  line,  separating  judicial  from  min- 
isterial power,  it  lies,  it  is  rather  indicative  of  a  legislative  intent 
that  the  general  assembly  regarded  and  intended  the  partic- 
ular power  as  judicial.  Without,  however,  laying  any  stress 
on  the  fact  that  the  power  of  approving  official  bonds  is  intrusted 
only  to  judicial  officers,  we  cannot  doubt,  that  under  our  statutes 
it  is  in  its  nature  strictly  judicial.  The  officer  approving  must 
]>rescribe  the  penalty  of  the  bond.  Pamph.  Acts  1868,  p.  8,  §  6 
(continued  in  force,  Pamph.  Acts  1872-73,  p.  29,  §  55).    The  bond  i 
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of  a  sheriff  or  clerk  of  the  Circuit  Court,  or  of  a  judge  of  probate, 
must  be  in  a  penalty  sufficient  to  furnish  adequate  security  for  the 
performance  of  his  duties.  The  extent  of  these,  and  the  magni- 
tude of  the  pecuniary  interests  dependent  on  them,  are  to  be  con- 
sidered in  prescribing  the  penalty.  A  penalty  graduated  to  these, 
in  one  county,  and  just  and  reasonable  there  would  be  unjust  and 
oppressive  in  another  county,  where  the  duties  were  less,  and  the 
pecuniary  interests  dependent  on  their  performance  less  in  value. 
In  view  of  this,  prescribing  the  penalty  of  an  official  bond  involves 
judgment  and  discretion,  to  be  exercised  for  the  protection  and 
security  of  the  public  and  the  individual  citizen.  The  form  of  an 
official  bond,  its  condition  and  obligation,  are  prescribed  by  law. 
Whether  a  bond  offered  conforms  in  this  respect  to  the  requisition 
of  the  law,  the  officer  must  determine  before  approving.  He  is  for- 
bidden to  approve,  if  the  bond  does  not  conform  to  the  statutory 
requisition.  R.  C,  §  159.  Can  it  be  said,  that  in  determining  the 
sufficiency  of  a  bond  in  this  respect,  ministerial  and  not  judicial 
power  is  exercised?  Some  of  the  most  difficult  questions  which  have 
been  the  subject  of  investigation  and  decision  in  this  court  were 
whether  bonds,  sometimes  official,  sometimes  taken  in  the  cour^se  of 
judicial  proceedings,  conformed  to  the  statute  Jiuthorizing  them,  and 
were  to  be  esteemed  statutory  bonds,  or  valid  only  as  common  law 
obligations.  He  must  also  inquire  into  and  pass  on  the  6olvene\ 
of  the  obligors.  This  requires  the  hearing  and  weighing  of  evi- 
dence. If  he  should  adjudge  them  insufficient,  the  exercise  of  his 
judgment  will  not  be  controlled  by  mandamus.  Stale  v.  Bowetiy  6 
Ala.  511.  If  in  the  exercise  of  the  power  of  approval,  however 
erroneous  liis  action,  in  the  absence  of  statutory  provisions  subject- 
ing him  to  liability,  he  is  exempt  on  the  common  law  principle, 
which  protects  a  judge  from  liability  to  suit  or  indictment  for  judi- 
cial acts  or  omissions.  Lester  v.  Governor,  12  Ala.  624;  Hamilton 
V.  Williams,  2G  id.  527.  We,  therefore,  must  pronounce  that  the 
approval  of  an  official  bond  is  the  exercise  of  power  in  its  nature 
judicial,  not  ministerial.  A  different  conclusion  was  attained  in 
State  V.  Bly,  43  Ala.  568;  and  in  Ex  parte  Candes,  48  id.  386,  on 
reasoning  not  satisfactory  to  us.  We  concur,  as  has  already  been 
said,  in  the  proposition  stated  in  the  case  last  cited,  that  it  does  not 
follow  a  duty  or  power  as  judicial  because  it  is  to  be  performed  bj 
a  judge.  It  is  the  nature  of  the  power  itself  —  what  it  involves 
—  that  determines  it  character.    When  the  power  involves  judg* 
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ment  and  discretion  in  its  exercise^  it  is  judicial,  not  ministerial, 
it  is  said  in  this  cnse,  that  '^  a  judge  of  the  Circuit  Court  may  issue 
an  attachment,  and  in  doing  so  he  is  required  to  take  a  bond,  with 
sufficient  sureties;  in  other  words,  he  must  approve  of  the  bond 
and  judge  of  the  sufficiency  of  the  sureties.  In  doing  this,  he 
does  not  perform  a  judicial  duty,  for  the  same  .thing  may  be  done  by 
the  clerk  of  his  court. "  If  the  power  is  to  be  deemed  ministerial, 
because  it  may  be  exercised  by  a  ministerial  officer,  as  is  here  indi> 
cated,  it  would  seem  a  departure  from  the  principle  announced  in 
a  previous  part  of  the  opinion,  that  it  is  the  nature  of  the  power, 
and  not  the  officer  exercising  it,  that  is  material  in  fixing  its  char- 
acter. Apart  from  this,  it  has  been  decided  by  this  court  that  the 
issue  of  an  attachment  by  the  clerk  of  a  court,  a  ministerial  officer, 
was  the  exercise  of  poxoer  in  its  nature  judicial.  Matthews  v.  Sands y. 
29  Ala.  138.  We  are  reluctant  to  depart  from  former  decisions. 
Such  departures  produce  uncertainty  in  the  administration  of  jus- 
tice, disturb  confidence  in  judicial  decisions,  provoke  litigation, 
and  excite  a  sense  of  insecurity  in  the  transaction  of  business.  If, 
however,  we  cannot  doubt  that  the  law  has  been  misapprehended, 
and  are  impressed  with  the  conviction  that  serious  public  injury 
will  result  from  an  adherence  to  former  decisions,  we  feel  bound  to 
return  to  the  law  as  we  believe  it  should  have  been  declared.  We 
have  given  our  reason  fully  for  the  conclusion  that  the  power 
under  consideration  is  judicial.  If  the  judicial  officers  charged 
with  its  exercise  are  in  its  performance  to  be  converted  into  mere 
ministerial  officers,  subjected  to  the  liability  of  such  officers,  vexed 
witli  private  suits  for  acts  or  omissions  in  its  exercise,  their  inde- 
pendence is  endangered,  and  the  wise  public  policy  which  has 
exempted  them  from  suits  is  violated.  We  feel  constrained  to 
overrule  on  this  point  the  cases  to  which  we  have  referred. 

The  statute  requires  tlie  official  bond  of  a  sheriff  to  be  filed  in 
the  office  of  the  judge  of  probate.  R.  C,  §  814.  It  is  further 
declared  tliat  official  bonds  required  to  be  filed  in  the  office  of  the 
jutlge  of  probate  must  be  filed  therein  witliin  fifteen  days  after  tlie 
election  or  ai)pointment  of  the  officers  required  to  execute  them. 
R  C,  §  162.  Tl)e  fauure  of  an  officer  to  file  his  bond  within  the 
time  prescribed  vacates  his  office  ;  and  it  is  the  duty  of  the  officer 
in  whose  office  such  bond  is  to  be  filed,  *'  at  once  to  certify  such  fail- 
ure to  the  appointing  power ^  and  the  vacancy  must  be  held  as  in  other 
cases!^    R,  C,  §  1^4.     Vacancies  in  the  office  of  sheriff  are  filled  i 
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by  appointment  of  the  governor.  Const,  Art.  V,  §  21.  The  circuit 
jndge^  deeming  the  relator  had  vacated  his  office  bv  failing  to  file 
his  official  bond  within  fifteen  days  after  his  election,  refused  his 
approval  of  the  bond  tendered  by  the  relator.  If  we  should  award 
a  mundamus  to  compel  an  approval,  we  would  on  this  application 
revise  his  decision  on  this  grave  question.  This  is  not  the  office  of 
a  mandamus.  A  mandamus  is  a  compulsory,  not  a  revisory  writ. 
It  lies  to  compel,  not  to  revise  or  correct  ii-ction,  however  erroneous 
it  may  hsv^  been.  Inman  v.  Commis^s  Court y  21  Ala.  772;  High. 
Ext.  Rem  ,  §§  34,  46.  The  refusal  to  approve  the  bond  was  action, 
as  esseu t'./illy  as  approval  would  have  been.  The  judge  was  bound 
to  ref  Uf  e,  if  the  bond  was  tendered  by  one  who  had  not  a  right  to 
the  o/iice;  for  while  he  docs  not  by  approving  or  disapproving 
determine  or  affect  the  title  to  the  office,  and  is  not  required  to 
take  evidence  in  reference  to  the  title,  it  is  only  he  who  has  a  clear 
legal  right  to  the  office  who  can  demand  the  approval  of  a  bond. 
If  the  officer  should  erroneously  refuse  to  approve  the  bond  of  him 
who  had  the  title  to  the  office,  or  should  approve  the  bond  of  one 
without  title,  the  refusal  or  approval  would  not  affect  or  in  any- 
wise impair  the  true  title.  Can  it  be  said  the  relator  has  a  clear 
legal  right  to  an  approval  of  an  official  bond,  in  *he  face  of  a 
statute  declaring  he  has  vacated  his  office  by  a  f ai In r?  previously  to 
file  his  official  bond  ?  The  statute  certainly  cast^  a  cloud  on  his 
title,  which  the  approval  of  his  official  bond  would  not  remove. 
We  arc  aware  of  what  was  said  as  to  the  construction  of  this  statute 
in  Sprowl  v.  Lawrence^  33  Ala.  674;  State  v.  Ely,  stipra,  and  Ex 
parte  CandeCy  supra.  When  the  question  shall  directly  arise,  we 
will  not  feel  bound  to  follow  these  decisions,  if  they  are  not  in  this 
respect  dicta.  All  we  say  now  is,  that  on  this  application  we  will 
not  reverse  the  judgment  of  the  circuit  judge  refusing  the  approval 
of  the  relator's  bond,  because  in  refusing  he  was  in  the  exercise  of 
judicial  power,  and  because  we  cannot  declare  the  relator  shows  a 
clear  legal  right  to  the  approval  of  an  official  bond. 

Again,  it  appears  the  office  is  now  filled  by  a  de  facto  incumbent 
whose  official  bond  has  been  approved.  He  is  in  office  by  virtue 
of  a  commission  from  the  governor.  That  commission  is  conclu- 
sive evidence  of  the  title  to  the  office,  until  it  is  impeached  on  jrtkP 
warranto.  In  that  proceeding  it  is  only  prima  facie  evidence,  liable, 
like  other  prima  facie  evidence,  to  be  countervailed.  Hill  v.  Staf^^ 
1  Ala.  559;  Brightly's  Election  Gases,  319,  313.    The  office  is  filled 
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by  a  de  facto  incumbent,  having  the  legal  muniment  of  title,  which 
is  conclusive  until  impeached  in  a  direct  proceeding.  It  would  be 
vain  and  useless  to  approve  the  official  bond  of  another.  Sucli 
approval  could  not  entitle  him  to  the  office.  It  would  not  author- 
ize him  to  outset  the  present  incumbent,  and  enter  on  the  duties 
of  the  office.  He  is  not  entitled  to  the  approval  unless  he  has  a 
claim  to  the  office.  *If  he  has  such  claim,  there  is  a  legal  remedy 
for  its  enforcement,  and  when  enforced  by  that  remedy,  the 
approval  of  his  official  bond  will  follow.  In  Hill  v.  State,  supra, 
it  is  said,  the  executive  is  the  department  of  the  government  through 
which  its  officers  are  made  known  to  each  other,  and  to  the  people, 
ill  the  absence  of  a  judicial  investigation.  But  the  giving  of  a 
commission  to  one  who  has  no  right  to  the  office  will  not  destroy 
tlie  title  of  him  who  has  the  legal  claim;  its  only  effect  is  to  oust 
him  of  his  franchise  in  the  office,  until  his  title  to  it  shall  be  judi- 
cially determined.  The  commission  of  the  governor  compels  every 
court  in  the  State  to  take  judicial  notice  of  the  fact  that  the  office 
of  sheriff  of  the  county  of  Hale  is  filled,  and  who  is  its  incum- 
bent, when  his  term  of  office  commenced,  and  when  it  will  expire. 
Ragland  v.  Winn,  37  Ala.  32;  Saltonstall  v.  RiUy,  28  id.  164. 
Charged  with  this  notice,  the  judge  of  the  Circuit  Court  properly 
withheld  approval  of  an  official  bond  tendered  by  another. 

There  is  no  point  of  view  in  which  we  can  regard  the  relator  as 
entitled  to  a  mandamus,  and  it  is  refused  at  his  costs. 


Dickson  v.  Frisbbe. 

(52Ala.ie6.) 

SkshUe  of  frauds  —  CoTUrctct  not  to  he  performed  toithin  a  year, 

A  verbal  contract  for  a  year's  service  to  begin  on  the  day  following  that  on 
which  the  contract  is  made  is  not  within  the  statute  of  frauds. 

ACTION  for  a  breach  of  a  contract.  The  evidence  tended  to 
show  that  the  appellant  and  api>ellee  agreed  verbally  that  the 
latter  engaged  on  December  '^Ist,  1870,  to  clerk  for  appellants  for 
a  year^  commencing  on  the  22d  day  of  December,  1870,  and  ending  A 
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on  the  22d  day  of  December,  1871,  at  a  given  sum  per  month, 
and  that  appellants  committed  a  breach  thereof  in  June,  1871. 

Appellants  (defendants)  asked  the  court  to  charge  the  jaiy 
''that  if  they  believe  from  this  evidence  that  tlie  contract  between 
Frisbee  and  Diokson  was  verbal,  and  was  made  on  the  21st  of 
December,  1870,  to  begin  on  the  22d  of  December,  1870,  and  end 
on  the  22d  of  December,  1871,  such  contract*  is  void  and  plaintiff 
cannot  recover/*  2.  If  the  jury  believe  the  contract  was  a  verbal 
contract,  and  that  the  time  from  which  it  was  made  to  the  time  of 
its  completion  was  beyond  the  limit  of  a  year,  though  but  for  one 
day,  such  contract  was  void,  and  plaintiff  cannot  recover.  Both 
charges  were  refused,  and  this  ruling  is  here  assigned  for  error. 

W.  F.  Glover,  for  appellant 

Smith  (§  Cobbs,  for  appellee,  cited  Oawthorne  v.  Cowdrey,  13  C. 
B.  (N.  S.)  406;  Meaher  v.  Pomeroy,  49  Ala.  146. 

Judge,  J.  The  contract  sued  on  in  this  case  was  verbal,  and 
was  made  on  the  21st  day  of  December,  1870,  for  a  year's  ser- 
vice, to  commence  on  the  day  following.  The  question  in  the 
case  is,  whether  by  its  terms  it  was  a  contract  not  to  be  performed 
within  a  year  from  the  making  thereof ,  and,  therefore,  void  under 
the  statute  of  frauds. 

Section  8  of  our  Code  provides  that  the  word  "  year,"  when  ust»d 
therein,  means  a  calendar  year ;  and  we  hold  that  an  agreement 
for  the  performance  of  a  year's  service  means  a  year  to  com- 
mence on  the  next  day.  This  construction  is  in  accordance  with 
the  ordinary  rule  for  the  computation  of  time  which  excludes  frac- 
tions of  a  day;  and  it  is  in  harmony,  too,  with  section  14  of  the 
Revised  Code,  which  provides  that  in  computing  the  time  within 
wliich  any  act  is  required  to  be  done,  there  must  be  exclusion  of  ihe 
first  day  and  an  inclusion  of  the  last.     Owen  v.  Slatter^  26  Ala.  .VI 7. 

The  Court  of  Common  Pleas  of  Eno;land,  in  a  case  almost  idi-nti- 
cal  with  the  present,  and  under  a  statute  of  frauds  the  same  in  sub- 
stance as  ours,  decided  that  a  contract  made  on  one  davfor  a  vear'? 
service  to  commence  on  the  next  was  not  within  the  statute  of 
frauds.     Oawthorne  v.  Cowdrey,  13  C.  B.  (N.  S.)  406. 

There  was  no  error  in  the  refusal  of  the  Circuit  Court  to  give 
the  charges  requested, 

and  its  judgment  is  afirmt*L 
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Ex  Parte  Alabama. 

(52  Ala.  231.) 
CofuUtutional  law  —  Actions  against  tlie  Stats, 

The  Gonstltation  of  Alabama  provided  that  "  Suits  may  be  brou^i^ht  against 
the  State  in  Buch  courts  as  may  be  by  law  provided."  The  legislature  made 
provision  accordingly  by  a  Btatute  which  was  afterward  repealed.  Held, 
that  the  repeal  was  constitutional,  and  abated  pending  suits. 

APPLICATION  by  the  attorney-general  for  a  mandamus  to 
compel  the  judge  of  the  Circuit  Court  of  Montgomery  to 
strike  from  the  docket  a  case  therein  pending,  wherein  one  W.  A. 
C.  Jones  was  plain  tiff,  and  State  of  Alabama  defendant,  on  the 
ground  that  the  law  authorizing  suits  against  the  State  had  been 
repealed,  a  like  motion  to  strike  the  case  from  the  docket  having 
been  overruled  by  the  Circuit  Court. 

In  his  return  to  the  rule  nisi  the  circuit  judge  answered  that 
the  plaintiff,  a  citizen  of  the  State,  brought  suit  against  it  in  said 
Circuit  Court  on  the  14th  of  November,  1873,  upon  a  contract 
alleged  in  the  complaint  to  have  been  made  by  the  State  with  him 
in  1871;  that  the  attorney-general  and  other  counsel  employed  to 
defend  appeared  on  behalf  of  the  State,  and  the  cause  svas  contin- 
ued by  consent  of  parties  to  the  December  term,  1874,  and  was 
thus  pending  when  the  act  of  December  18,  1874,  was  passed;  that 
holding  that  this  act  had  no  application  to  Jones'  suit,  he  over- 
ruled the  motion  of  the  attorney-general  to  strike  it  from  the 
docket  The  attorney-general  now  moved  for  a  peremptory  man- 
damus. 

John  W.  A.  Sanford,  attorney-general,  with  whom  was  R.  M. 
Williamson^  for  the  motion.  1.  Alabama  is  a  sovereign  State,  and 
the  sovereign  is  not  bound  by  general  words  in  a  statute,  but  is, 
by  express  terms  or  by  necessary  implication.  The  United  States 
V.  Hewes,  Crabbe,  307  et  seq.  Consequently  the  general  laws  which 
provide  reined ies  for  the  redress  of  wrongs  or  the  enforcement 
of  rights  do  not  authorize  suits  to  be  instituted  against  the  Stata 
Hnlford's  Nation,  129-130;  Cooley  on  Const.  Lim. 


558  ALABAMA, 


Sz  Parte  Alabama. 


2.  No  sovereign  can  be  sued  without  its  consent.  This  must  be 
clearly  given.  It  is  a  grace  or  favor  granted  to  the  citizen,  and  is 
revokable  at  the  will  of  the  sovereign.  Beers  v.  Arkaiisas,  20 
How.  527;  id.  530.  The  privilege  of  bringing  suits  against  the 
State  cannot  be  considered  a  vested  right  or  a  contract,  and  its 
revocation  does  not  infringe  any  provision  of  the  State  or  Federal 
Constitution.  Oooley  on  Const  Lim.  362-383;  Sanders  v.  Ogden, 
12  Wheat  332-357;  Bx  parte  Pollard,  40  Ala.  77-92,  and  author- 
ities  cited. 

3.  Upon  the  consent  of  the  sovereign  to  be  sued  depends  entirely 
the  jurisdiction  of  the  court,  and  its  withdrawal  deprives  the  court 
of  jurisdiction,  even  over  the  suits  then  pending.  1  Conn.  182;  8 
Pet.  444-488;  9  How.  389;  2  Texas,  611;  7  Wall.  154;  id.  506;  3 
Dall.  378;  2  Pet  380;  id.  492-523;  5  Cranch,  281;  1  Binney,  601; 
3  Ohio,  553-576;  1  Hill  (N.  Y.),  330;  Bex  y.  Justices,  etc.,  3  Burr, 
1456.  The  consent  to  be  sued  by  her  own  citizens  heretofore 
given  by  the  State  was  withdrawn  by  the  act  approved  December 
18,  1874.  Therefore  a  writ  of  mandamus  should  be  granted, 
commanding  the  suit  of  the  plaintiff  against  the  State  to  be  dis- 
missed. 

H,  A.  Herbert,  Samuel  F.  Rice  and  Thowas  H,  Watts,  contra. 
I.  The  Constitution  embodies  in  the  declaration  of  rights  the  care- 
fully arranged  words:  ''That  suits  may  be  brought  against  the 
States  in  such  manner  and  in  sucli  courts  as  may  be  by  law  pro- 
vided." By  placing  it  there  the  framers  of  the  Constitution  meant 
to  confer  a  right  to  sue  in  some  court.  Before  the  adoption  of  the 
present  Constitution  and  that  of  1865  it  had  been  broadly  laid 
down  that  no  such  right  existed;  that  it  was  mere  matter  of  grace 
on  the  part  of  the  sovereign.  That  the  State  had  power  to  permit 
suit  against  it  has  never  been  denied.  The  declaration  in  the 
"  Bill  of  Rights "  was  not  intended,  therefore,  to  confer  the 
authority  to  allow  such  suits  to  be  brought.  Their  office  and 
intent  were  to  create  and  affirm  the  righi  of  suit  and  place  it 
"upon  the  footing  of  fundamental,  absolute  rights."  These  were 
intended  as  enduring  evidence  of  the  sovereign's  consent  to  be 
sued — beyond  the  power  of  recall  by  any  of  the  sovereign's  agents 
or  servants,  the  executive,  legislative  and  judicial  branches  of 
gOTernment 

IL  The  ''  manner  "  of  bringing  suit  is  the  only  thing  over  whick 
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the  legislature  is  vested  with  power.     The  right  to  sue  is  givea 
by  the  Constitution.    That  instrument  declares  that  *^  courts  shall 

be  open every  person  shall  have  a  remedy  by  due  process  of 

law/'  etc.  Now  until  some  time  is  fixed  by  the  legislature  for 
holding  those  courts,  this  provision  is  not  self -executing.  Yet 
when  these  courts  are  established,  arid  a  time  fixed  for  holding  (hem, 
could  any  court  sustain  a  law  which  repealed  all  the  acts  authorizing 
courts  to  hold  terms,  and  providing  no  other  time  for  holding 
them  ?  The  direct  efiEect  of  the  act  would  be  to  destroy  that  por- 
tion of  the  Constitution  referred  to.  Where  acts  have  been  passed 
to  effectuate  constitutional  rights  and  provide  a  means  of  exercis- , 
ing  and  enforcing  them,  the  legislature  cannot  entirely  repeal  the 
acts  giving  such  remedies,  and  substitute  none  others  in  their 
stead;  for  this  would  be  to  destroy  the  Constitution.  Laws  having 
been  made  at  the  command  of  the  Constitution,  to  give  operation 
to  a  right  it  creates,  any  legislation  working  an  entire  repeal,  is,  in 
effect,  not  a  repeal  of  a  mere  legislative  act,  but  the  repeal  of  a 
constitutional  right 

III.  "A  vested  right  of  action,  where  it  springs  from  contract 
on  the  principles  of  the  common  law,  it  is  not  competent  for  the 
legislature  to  take  away."  Cooley's  Const.  Lim.  (3d  ed.)  p.  362  and 
notes;  16  Wall.  690;  48  Ala.  433;  3  Dallas,  419;  7  English  (Ark.), 
321.  It  is  also  a  general  principle  that  jurisdiction,  once  vested,  is 
not  divested,  although  a  state  of  things  should  arise  in  which  origi- 
nal jurisdiction  could  not  be  exercised,  nor  although  it  should 
appear  that  the  judgment  rendered  will  bo  unfruitful  or  unpro- 
ductive to  the  plaintiff  obtaining  it.  Z7.  S.  v.  Schooner  Little 
CharleSy  1  Brockeuborough,  347-355  (per  Marskall,  C.J),  That  the 
real  source  of  the  Circuit  Court  jurisdiction  is  the  State  Constitu- 
tion is  demonstrated  by  the  opinion  of  Marshall,  C.  J.,  in  Du- 
roussea  v.  U.  S.,  6  Cranch,  312-14. 

IV.  The  case  of  Beers  v.  Arkansas,  20  Howard,  is  not  adverse 
to  the  views  contended  for.  It  decided  simply  the  effect  of  a 
cluinge  of  remedy  in  the  right  to  sue,  and  not  the  abolition  and 
destruction  of  the  right.  The  Constitution  of  Alabama  is  v6ry 
different  from  that  under  which  the  Arkansas  case  arose.  The 
Arkansas  Constitution  did  not  by  its  terms  give  the  rigJit  to  sue 
the  State;  it  merely  directed  the  legislature  to  declare  by  law  and 

in  what  manner  suits  may  be  commenced.    Until  the  legislature  M 
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spoke,  the  right  did  not  exist.     lu  Alabama,  the  Gonstitiitiuu 
itself  gave  the  right. 

V.  The  act  can  have  no  retrospective  construction  —  its  only 
constitutional  provisions  do  not  require  it.  Dash  v.  Van  Kleek, 
7  Johns.;  20  Mich.  298.  Its  second  section  is  unconstitutional  — 
the  title  does  not  cover  its  provisions. 

Brickell,  0.  J.  The  Constitution  of  1819  declared,  "The 
general  assembly  shall  direct,  by  law,  in  what  manner,  and  in 
what  courts,  suits  may  be  brought  against  the  State."  Const.,  art 
6,  §  9.  In  1820  and  1827> statutes  were  enacted,  investing  the  Cir- 
cuit Court  with  jurisdiction  of  suits  against  the  State,  when  insti- 
tuted by  a  citizen  of  the  State,  prescribing  the  mode  in  which  they 
should  be  commenced,  conducted,  and  defended,  and  the  mode  of 
obtaining  satisfaction,  if  judgment  was  rendered  against  the  i>tate. 
Clay's  Dig.  339,  §§  143, 144, 145, 146.  These  statutes  were  substan- 
tially embodied  in  the  Code  of  1852,  forming  sections  2138,  2139, 
2140,  2172,  thereof,  and  were  carried  into  the  Revised  Code,  form- 
ing sections  2534,  2535,  2536,  and  2571  thereof.  In  JEz  parte  Green 
<£  Graham,  29  Ala.  52,  the  judge  delivering  the  opinion  asserted 
that  these  statutes  did  not  authorize  a  suit  in  chancery  against  the 
State.  The  other  judges,  not  deeming  a  decision  of  the  question 
necessary  in  that  case,  expressed  no  opinion  thereon.  The  doubt 
as  to  the  liability  of  the  State  to  be  sued  in  chancery,  thus  created^ 
led  to  the  enactment  of  a  statute  investing  the  chancery  courts 
with  jurisdiction  of  suits  by  and  against  tlie  State,  when  a  citizen 
of  the  State,  or  a  domestic  corporation,  was  the  adverse  party. 
This  statute  forms  section  3323  of  the  Revised  Code. 

At  its  present  session  the  general  assembly  repealed  the  sections 
of  the  Revised  Code  authorizing  suits  cither  in  the  Circuit  Court, 
or  in  the  Court  of  Chancery  against  the  State.  The  act  is  entiiltMl. 
"  An  Act  to  repeal  sections  2534,  2536,  257L  3323,  of  the  Revisoii 
Code  of  Alabama."  The  first  section  expressly  repeals  tlie  sections 
named  in  the  title.  The  second  section  declares  all  laws  and  purt^ 
of  laws  in  conflict  with  the  provisions  of  this  act,  or  which  mako 
any  provisions  for  bringing  or  conducting  suits  against  this  ^/i(/*- 
be  and  the  same  are  hereby  repealed.  Section  2o35  of  tlie  Ul^vImI 
Code,  which  imposed  on  the  solicitor  of  the  circuit  in  which  a  siii: 
was  pending  against  the  State,  the  duty  of  defending  it,  was  Jioi 
expressly  repealed.     There  was  no  necessity  for  its  repeal,  as  the 
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o£Qce  of  solicitor  of  the  circuit  had  been  by  the  Constitution  abol- 
ished^ and  it  was  of  consequence  incapable  of  operation. 

At  the  passage  of  this  repealing  statute  a  suit  was  pending  in 
the  Circuit  Court  of  Montgomery,  brought  against  the  State,  by  one 
W.  A.  0.  Jones,  a  citizen  of  the  State.  After  the  passage  of  the 
statute,  the  attorney-general  moved  the  Circuit  Court  to  strike  the 
cause  from  the  dockets.  The  motion  was  overruled,  and  the  State 
by  the  attorney -general  now  moves  the  court  for  a  mandamus  com- 
pelling the  Circuit  Court  to  grant  the  motion  it  overruled. 

It  is  said  in  Bacon's  Abridgment,  *•  The  King  cannot  be  sued  by 
his  subjects  by  writ,  for  he  cannot  issue  a  command  to  himself." 
8  Bac.  Abr.  106.  ''The  King,"  said  Chief  Justice  Markham  to 
Edward  IV,  "  cannot  arrest  a  man  upon  suspicion  of  felony  or 
treason,  as  any  of  his  subjects  may,  because  if  he  should  wrong  a 
man  by  such  arrest,  he  can  have  no  remedy  against  him."  1 
Hallam's  Const.  Hist.  385.  There  were  petitions  allowed  by  which 
the  subject  could  obtain  redress  or  restitution  from  the  crown  of 
real  or  personal  property,  or  proceed  for  the  recovery  of  a  private 
debt.  But  for  an  obligation  created  by  act  of  Parliament,  the 
faith  of  the  Parliament  alone  was  trusted,  and  to  that  an  appeal 
for  performance  must  have  been  made.  For  the  enforcement  of 
such  an  obligation,  it  is  not  believed,  it  was  ever  supposed  in 
England  there  was  or  could  be  a  judicial  remedy.  However  this 
may  be,  the  principle  recognized  in  this  country,  as  to  the  several 
States  of  the  Union,  is  that  expressed  by  Chief  Justice  Taney  in 
Beers  v.  State  of  Arkansas,  20  How.  529.  "It  is  an  established 
principle  of  jurisprudence  in  all  civilized  nations  that  the  sover- 
eign cannot  be  sued  in  its  own  courts,  or  in  any  other,  without 
its  consent  and  permission;  but  it  may,  if  it  thinks  proper,  waive 
this  privilege,  and  permit  itself  to  be  made  a  party  defendant  in  a 
suit  by  individuals  or  by  another  State/'  No  liability  or  obliga- 
tion can  rest  upon  the  State,  not  created  by  law.  No  officer  of  ilic 
State  can  by  his  act  without  authority  of  law  create  such  liability 
or  obligation.  In  Vandyke  v.  State,  2-4  Ala.  81,  it  was  declared  a 
payment  to  the  comptroller  of  moneys  due  the  State  can  only  be 
ratified  by  the  sovereign  power  of  the  State,  the  law-making  power, 
and  of  consequence  that  a  suit  against  him,  in  the  name  of  the 
State,  for  the  recovery  of  such  moneys,  instituted  by  direction  of 
the  governor,  was  not  a  ratification,  and  could  not  be  maintained. 
All  obligations  or  liabilities  resting  upon  the  State,  being  creations 
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of  the  legislative  power  of  the  State,  it  is  the  good  faith  of  the 
State  done  on  which  reliance  is  placed  to  perform  tlic  obligation 
or  discharge   the  liability.     Legal  remedies,  or  their  efficacy  in 
enforcing  the  obligation  or  liability,  are  not  contemplated  as  in 
cases  of  contracts  between  individuals.     These  are  vain  and  use- 
less against  the  State  without  the  concurrence  of  the  legislative 
power.     Statutes  are  often  passed   permitting  suits  against  the 
State.     Such   statutes  are  matters  of  grace,  confer  ])rivilege8, — 
they  do  not  create  rights,  and  are  always  construed  like  other  stat- 
utes,  conferring  privileges  or  exemptions  on   the  citizen.     The 
power  to  withdraw  is  commensurate  with  the  power  to  confer,  and 
when  the  privilege  is  withdrawn  the  citizen  is  remitted  to  the  con- 
dition in  which  lie  stood  when  it  was  conferred.     Many  iH^^t^a- 
tions  of  the  principle  are  given  by  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  and  among  othei's  ho  mentions  :i  stiit' 
utory  right  to  have  cases  reviewed  on  appeal  whicli  may  be  t^iken 
away  by  a  repeal  of  the  statute,  even  as  to  causes  which  had  been 
previously  appealed.      Cooley's  Const.   Lim.   382.     The  principle 
has  often  been  applied  to  suits  against  the  State.     In  the  case  of 
Chisholm  EzWs  v.  Slate  of  Georgia,  2    Dall.  419,  the   Supreme 
Court  of  the  United  States  decides  that  it  had  jurisdiction  of  a 
suit  against  a  State  by  a  citizen  of  another  State.     The  decision 
led  to  the  adoption  of  the  lltli  amendment  of  the  Constitution  of 
the  United  States,  declaring  *"the  judicial  power  of  tlie  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States  by  citi- 
zens of   another  State,  or  by  citizens  or  subjects  of  any  foreign 
State.*'     When  this  amendment  was  adopted  the  case  of  HolUngs- 
worth  V.   State  of  Virgifua  was  pending  in   the  Supreme  Court, 
and  the  court  unanimously  declared  it  could  not,  after  the  adop- 
tion of  the  amendment,  exercise  any  jurisdiction  in  any  case,  past 
or  future,  in  which  a  State  was  sued  by  the  citizens  of  another 
iStatc,  or  by  citizens  or  subjects  of  any  foreign  State.    3  Dall.  378. 
The  Constitution  of  Arkansas  was  in  substance  the  same  as  our 
Constitution  of  1819.     **The  general  assembly  shall  direct  by  law 
in  what  courts  and  in  what  manner  suits  may  be  commenced 
against  the  State."     The  general  assembly  of  Arkansas  made  pro- 
visions for  suits  against  the  State.     Li  reference  to  these,  in  the 
case  of    Beers  v.  Arkansas,   supra,  Chief  Justice   Taney  said: 
''This  permission  (to  sue  the  State)  is  altogether  voluntary  on 
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the  part  of  the  sovereignty;  it  follows  that  it  may  prescribe  the 
terms  and  conditions  on  which  it  consents  to  be  sued,  and  the 
manner  in  which  the  suit  shall  be  conducted,  and  may  withdraw 
its  consent  whenever  it  may  suppose  that  justice  to  the  public 
requires  it."  A  similar  opinion  was  expressed  in  Platenius  v. 
State y  17  Ark.  518.  In  Huasaher  v.  Borden^  5  Oal.  288,  it  is  held 
that  as  a  county  is  a  mere  political  subdivision  of  the  State,  there 
is  no  right  of  suit  against  it,  except  as  permitted  by  statute,  and 
the  |>ermission  could  be  withdrawn  or  denied  at  any  time  the  leg- 
islature may  think  proper.  The  doctrine  was  reaffirmed  in  Sharp 
v.  Contra  Costa  County,  34  Cal.  284.  Under  the  influence  of  these 
authorities  we  must  hold  the  statutes  authorizing  suits  against  tlie 
State  conferred  privileges  on  the  citizen,  —  their  repeal  operated  a 
withdrawal  of  the  privilege,  and  the  Circuit  Court  waj  without 
further  jurisdiction  to  proceed  in  the  cause  it  was  moved  to  strike 
from  the  docket. 

It  seemed  to  be  admitted  by  the  counsel  of  the  respondent  that 
such  would  have  been  the  result  under  the  Constitution  of  1819, 
but  that  the  present  Constitution  confers  on  tlic  citizen  the  right 
of  suit,  and,  therefore,  it  was  not  competent  for  tlic  general 
assembly  by  any  enactment  to  impair  or  defeat  this  right.  The 
present  constitutional  provision  is,  **  that  suits  may  be  brought 
against  the  State  in  such  courts  as  may  by  law  be  provided  "  Const, 
art.  1,  §  16.  The  words  of  the  present  Constitution  are  less 
mandatory,  and  less  adapted  to  the  creation  of  a  right,  than  were 
the  words  of  the  Constitution  of  1819,  if  tliero  is  any  real  change 
in  their  signification.  The  present  provision  was  first  introduced 
into  the  Constitution  of  1865.  The  provision  of  the  Constitution  of 
1819  had  been  incidentally  considered  in  two  cases  in  this  court 
{Wliiie  w Governor,  18  Ala.  767;  Ex jjarte  Green  v.  Graham,  29  id. 
52),  and  it  was  said  it  was  made  the  duty  of  the  legislature  to  direct 
in  what  manner  and  in  what  courts  suits  should  be  brouglit  against 
the  State.  If  any  change  in  the  constitutional  provision  can  be 
supjiosed  to  have  been  intended  by  the  change  in  the  phraseology, 
we  would  be  inclined  to  the  opinion,  the  change  was  superinduced 
by  these  decisions,  and  the  intent  was  not  to  create  a  duty  on  the 
legislature,  but  to  confer  a  discretionary  power  co-extensive  witli 
that  recognized  by  the  general  "jurisprudence  of  all  civilized 
nations."  Nor  can  any  importance  be  attached  to  the  place  in 
the  present  Constitution  in  which  the  provision  is  found.    It  is 
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found  under  the  title  "  Bill  of  Rights."  A  bill  of  rights,  as  recog- 
nized in  American  Constitutions,  is  declaratory  of  the  general 
principles  of  republican  government,  and  affirmatory  of  rights 
inherent  in  the  people  and  the  individual  citizen,  not  surrendered 
to,  and  incapable  of  invasion  by  the  government  the  Constitution 
ordains  and  establishes.  It  matters  not  whether  these  are  declared 
by  the  Constitution  a  bill  of  rights,  or  in  what  part  of  the  Constitu- 
tion they  may  be  found.  It  is  these  which  are  of  controlling 
importance  in  the  construction  of  the  Constitution  and  the  deter- 
mination of  governmental  power.  Incorporating  in  the  Constitu- 
tion a  provision  not  connected  with  these  under  the  title  of  ••  Bill 
of  Rights,"  will  not  convert  it  into  a  right  akin  to  these.  The 
Constitution  of  the  United  States  has  no  title  of  **  Bill  of  Rights,' 
yet  the  ten  amendments  first  made  to  it  have  all  the  force  and 
effect  of,  and  were  intended  as  such.  They  are  esteemed  of  the 
same  importance  as  the  most  formal  bill  of  rights  in  a  State  Con- 
stitution. In  the  Constitution  of  1819,  under  the  title  of  *'  Gen- 
eral Provisions,"  was  found  the  provision  that  in  prosecutions  for 
libol  of  public  officers  the  truth  of  the  matter  could  be  given  in 
evidence,  and  that  the  jury  had  the  right  to  determine  the  law  and 
fact.  This  provision  is  now  under  the  title  of  "Bill  of  Rights." 
It  was  not  entitled  to  less  consideration  because  of  the  j)lace  in 
wliich  it  was  found  in  the  Constitution  of  1819,  nor  does  it  derive 
any  additional  potency  from  the  place  it  now  occupies.  It  confer- 
red and  now  confers  the  full  and  free  right  to  investigate  and  make 
pul)lic  the  official  conduct  of  public  men,  without  the  terrors?  of  a 
prosecution  except  for  falsehood.  It  is  the  subject,  the  nature  of  a 
co:i:^iitiitional  provision  alone,  that  fixes  its  character  as  belonging; 
t.»  ill.-  class  of  rights  usually  expressed  in  the  bill  of  rights,  and 
whicli  are  chiefly  derived  from  Magna  Charta,  and   the  x>etition  oi 

•  right. 

A  peremptory  mandamus  will  be  awarded  commanding  the  Cir- 
cuit Court  to  strike  the  cause  from  its  docket. 
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Gordon  v.  State, 

(50  Ala.  306.) 
Oriminal  law —  Intent  —  Indictment  for  illegal  voting. 

A  eonviction  on  an  indictment  for  illegal  voting,  not  being  of  full  age,  is  erron 
eons  if  the  defendant,  when  be  voted,  though  in  fact  an  infant,  believed  in 
good  faith  that  he  was  of  full  age.** 


I 


NDICTMENT  under  a  statute  against  illegal  voting.     The  opin- 
ion states  the  case. 


J.  H.  Cowan,  for  appellant.  Honest  ignorance  of  fact,  without 
fault  on  defendant's  part,  will  excuse  what  would  otherwise  be  an 
offense.     It  negatives  a  criminal  intent.     2  Bish.  Crim.  Law,  §  270. 

John  W.  A.  Sanford,  attorney-general,  contra,  cited  Schuster  v. 
The  State,  48  Ala.  199. 

Brickell,  C.  J.  This  indictment  is  founded  on  the  fortieth 
section  of  the  statute,  approved  April  22,  1873,  entitled  "  An  act 
to  regulate  elections  in  the  State  of  Alabama,"  which  declares: 
"  That  any  person  voting  more  than  once  at  any  election  held  in 
this  State,  or  depositing  more  than  one  ballot  for  the  same  oflBce 
at  such  election,  or  is  guilty  of  any  other  kind  of  illegal  or  fraud- 
ulent voting,  shall  be  deemed  guilty  of  a  felony,"  etc.  Pamph. 
Acts  1872-3,  p.  25.  The  first  count  charges  that  the  appellant, 
not  being  of  the  age  of  twenty-one  years,  voted  at  the  last  general 
election  in  this  State.  The  second  count  is  a  general  accusation 
of  illegal  voting,  not  specifying  in  what  the  illegality  consisted, 
whether  in  a  want  of  legal  qualification,  or  in  voting  more  than 
once,  or  in  depositing  more  ballots  than  one,  and  is  not  sufficient 
to  support  a  conviction.  2  Bish.  Cr.  Pr.,  §  275.  The  evidence,  as 
disclosed  in  the  bill  of  exceptions,  tended  only  to  support  the 
charge  contained  in  the  first  count.  Two  witnesses  were  examined 
on  the  behalf  of  defendant ;  one,  his  mother,  and  the  other  an 


*  See  ;Sten»  V.  iStote,  21  Am.  Rep.  208.  ^ 
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acquaintance  who  had  known  him  from  liis  birth,  and  resided  m 
the  same  neighborliood,  and  for  a  long  time  a  member  of  the  same 
family  with  defendant,  and  they  testified  the  defendant  was  of  the 
age  of  twenty-one  years,  in  the  August  preceding  the  election; 
that  they  had  frequently  told  defendant  he  would  be  of  full  age  in 
that  month,  and  subsequently  and  before  the  election  told  him  he 
was  of  age.  The  court  refused  to  charge  the  jury  that  if  the 
defendant,  in  reliance  on  these  statements,  honestly  believed  he 
was  of  full  age  when  he  voted,  he  should  not  be  convicted,  if  tiie 
evidence  convinced  the  jury  he  was  not  of  age. 

'^  All  crime  exists,  primarily,  in  the  mind."  A  wrongful  act 
and  a  wrongful  intent  must  concur,  to  constitute  what  the  law- 
deems  a  crime.  When  an  act  denounced  by  the  law  is  proTed  to 
have  been  committed,  in  the  absence  of  countervailing  evidenco, 
the  criminal  intent  is  inferred  from  the  commission  of  the  act. 
The  inference  may  be,  and  often  is  removed  by  the  attending  cir- 
cumstances, showing  the  absence  of  a  criminal  intent.  Ignorance 
of  law  is  never  an  excuse,  whether  a  party  is  charged  civilly  or 
criminally.  Ignorance  of  fact  may  often  be  received  to  absolve  a 
party  from  civil  or  criminal  responsibility.  On  the  presumption 
that  every  one  capable  of  acting  for  himsolf  knows  the  law,  courts 
are  compelled  to  proceed.  If  it  should  be  abandoned,  the  admin- 
istration of  justice  would  be  impossible,  as  every  cause  would  be 
embarrassed  with  the  collateral  inquiry  of  tlie  extent  of  le^ral 
knowledge  of  the  parties  seeking  to  enforce  or  avoid  liability  anvl 
responsibility. 

The  criminal  intention  being  of  the  essence  of  crime,  if  the 
intent  is  dependent  on  a  knowledge  of  particular  facts,  a  want  i»f 
such  knowledge,  not  the  result  of  carelessness  or  negligence,  relie\o 
the  act  of  criminality.     An  illustration  may  bo  found  in  the  veml 
ing  of   obscene  or  immoral  publications.     A  knowledge   of   tlu- 
character  of  such  publications  is  an  indispensable  ingredientof  xhv 
offense.     From  the  vending  it  would  be  inferable  ;  but  if  it  ap])eai\ni 
the  vendor  was  blind,  and  in  the  course  of  his  trade  happoui  li 
innocently  to  make  the  sale,  a  want  of  knowledge  of  the  characior 
of  the  i)ublication  would  relieve  him  from  criminal  responsibility. 
A  man  having  in  his  possession  counterfeit  coin,  or  forged  bank 
bills,  with  intent  to  put  them  in  circulation,  could  not  be  convicted 
of  crime,  if  he  was  ignorant  of  their  spuriousness.     A  statute 
imposed  a  penalty  on  the  owner  or  oaptain  of  any  steamboat  receiv. 
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ing  and  transporting  any  colored  person,  without  having  particular 
evidence  that  such  person  was  free.  The  penalty  could  be  inflicted 
only  on  the  captain  or  owner  who  knowingly  transported  such  per- 
son. If  the  person  of  color,  without  the  knowledge  or  consent  of 
the  captain  or  owner,  entered  the  boat,  concealing  himself,  and 
was  thus  carried  away,  the  penalty  was  not  incurred.  Duncan  v. 
Statey  7  Humph.  148.  Illegal  voting,  when  it  is  supposed  to  arise 
from  the  want  of  legal  qualifications,  is  dependent  on  the  voter's 
knowledge  of  the  particular  facts  which  make  up  the  qualification. 
Every  man  is  bound  to  know  the  law  requires  that  every  voter  shall 
be  a  native  born  or  a  naturalized  citizen  of  the  United  States,  of 
the. age  of  twenty-one  years,  and  have  resided  in  the  State  six 
months  and  the  county  in  which  he  offers  to  vote  three  months 
next  preceding  the  election,  and  must  not  have  been  convicted  of 
the  offenses  mentioned  in  the  Constitution  as  the  disqualifica- 
tion of  an  elector.  He  is  bound  to  exercise  reasonable  diligence 
to  ascertain  the  facts  which  enter  into  and  form  these  qualifications. 
Having  exercised  this  diligence,  if  he  resided  near  the  boundary 
line  of  a  county^  and  should  be  informed  by  those  having  the 
means  of  knowledge  that  his  residence  was  within  the  county, 
and  he,  without  a  knowledge  of  the  real  facts,  honestly  acting  on 
this  information,  should  vote,  he  could  not  fairly,  be  charged  with 
illegal  voting,  though  on  a  subsequent  survey,  or  on  some  other 
evidence,  it  should  be  ascertained  his  residence  was  not  within  the 
county.  The  precise  time  when  a  man  arrives  at  the  age  of  twenty- 
one  years  is  a  fact,  knowledge  of  which  he  derives  necessarily  from 
his  parents,  or  other  relatives  or  acquaintances  having  knowledge 
of  the  time  of  his  birth.  If  acting  in  good  faith,  on  information 
fairly  obtained  from  them  under  an  honest  belief  that  he  had 
reached  the  age,  he  votes,  having  the  other  necessary  qualifications, 
illegal  voting  should  not  be  imputed  to  him.  The  intent  which 
makes  up  the  crime  cannot  be  affirmed.  Whether  he  had  tlie 
belief  that  he  was  a  qualified  voter,  and  the  information  was  fairlv 
obtained,  should  be  referred  to,  and  determined  by  the  jury.  The 
whole  inquiry  should  be  directed  to  the  voter's  knowledge  of  facts, 
and  to  his  diligence  in  acquiring  the  requisite  knowledge.  If  he 
votes  recklessly  or  carelessly,  when  the  facts  are  doubtful  or 
uncertain,  his  ignorance  should  not  excuse  him,  if  the  real  facts 
show  he  was  not  qualified.  If  ignorant  of  the  disqualifying  fact, 
and  without  a  want  of  diligence,  under  an  honest  belief  of  hk 
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right  to  vote,  he  should  be  excused,  though  he  had  not  the  right. 
2  Bish.  Or.  Law,  §§  276-279 ;  State  v.  Boyett,  10  Ired.  336  ; 
Mc Outre  v.  State,  7  Humph.  64 ;  Commonwealth  v.  Bradford^  9 
Mete.  268  ;  C&mmonweaUh  v.  Aglar,  Thatcher's  Cr.  Cases,  412. 

The  charge  given  by  the  Circuit  Court,  and  several  of  the 
refusals  to  charge,  were  according  to  these  views  erroneous,  and 
the  judgment  must  be  reversed,  and  the  cause  remanded.  The 
appellant  must  remain  in  custody  until  discharged  by  due  coarse 
of  law.  \ 


South  Ain>  Noeth  Alabama  Railroad  Company  v.  Henleik. 

(62Aia.<»6.) 

Oarriers — Lidb&Uy  of  earners  of  animals  —  Special  corUraeL 

A  Tailroftd  undertook  to  carry  cattle  at  a  reduced  rate  and  to  carry  their  owner  - 
and  in  consideration  therefor,  it  wafl  agreed  that  the  owner  should  care  for 
the  cattle  at  his  own  expense,  and  that  the  carrier  should  not  be  liable  for 
any  loss  beyond  $50  a  head.  Heid^  that  the  contract  was  reasonable  and 
valid* 

ACTION  by  the  appellees,  Henlein  &  Barr,  against  the  appellant, 
the  South  &  North  Alabama  Bailroad  Company,  for  the  fail- 
ure to  deliver  a  steer  received  for  transportation  to  Montgomery, 
Alabama. 

The  steer  and  nineteen  other  cattle  were  delivered  at  Nashville  to 
the  Louisville  &  Nashville  Bailroad  Company,  for  transportation  to 
Montgomery,  Ala.,  under  a  special  contract  of  shipment  signed  by 
the  railroad  agent  and  the  owners  of  the  stock. 

This  contract,  after  reciting  the  receipt  of  the  cattle,  name  of  con- 
signee, and  destination,  and  that  connecting  lines  over  which  the  cat- 
tle are  transported  shall  be  considered  a  part  of  the  route,  etc.,  pra- 

*  As  to  the  liability  of  carriers  of  animals,  see  Michiffon^  etc,  B.  K.  r.  Afo- 
Donough,  4  Am.  Rep.  466;  Bankartl  t.  Baliimort^  et4i,,  R.  R.  Co.,  id.  321;  Perm 
V.  Buffalo,  etc,,  R.  R,  Co,,  10  Id.  365;  Cragin  v.  N.  Y.  C,  etc,  B.  R.  Co,,  Id. 
660;  Lake  Shore,  etc.,  R  R.  Co.  ▼.  Perkins,  12  id.  275;  Kantae  Pao^  RTy  Ost 
▼.  Nichole,  id.  404,  aud  note;  Evans  ▼.  SHtchbwrg  R.  R.  Co,,  15  id.  19; 
•iOeB.B.  Co.  ▼.He40er,  id.  74a     ' 
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ceeds  as  follows:  '*  That  whereas  the  Louisville  &  Nashville  Railroad 
Company  and  connecting  lines  transport  live-stock  only  at  first- 
class  rates,  except  when,  in  consideration  of  a  reduced  rate  in  car- 
load, the  owner  and  shipper  svssumes  certain  risks  specified  below: 
Now  in  consideration  of  said  railroad's  agreeing  to  transport  the 
above  described  live-stock  at  the  reduced  rate  of  175  per  car-load, 
and  a  free  pass  to  the  owner  or  agent  on  the  train  with  the  stock, 
the  said  owq^i*  and  shipper  hereby  assumes  (and  releases  said  rail- 
road company  from)  all  injury,  loss,  and  damages  or  depreciation 
which  the  animals  or  either  of  them  may  suffer  in  consequence  of 
either  of  them  being  weak,  or  escaping,  or  injuring  themselves  or 
each  other,  or  in  consequence  of  over-loading,  heat,  suffocation, 
fright,  viciousness,  or  of  being  injured  by  fire,  or  the  burning  of 
any  material,  while  in  the  possession  of  the  company,  and  from  all 
other  damages  incident  to  railroad  transportation,  which  shall  not 
have  been  caused  by  the  fraud  or  gross  negligence  of  the  railroad 
company." 

*•  It  is  further  agreed,  that  in  case  of  accidents  or  delays  of  time, 
from  any  cause  whatever,  the  owner  and  shipper  is  to  feed  and 
water  and  take  care  of  the  stock  at  his  own  expense." 

**  It  is  also  agreed,  that  the  owners  and  shippers,  or  his  or  their 
agent  in  charge  of  stock,  shall  ride  upon  the  freight  train  upon 
which  the  stock  is  transported,  and  do  assume  (and  release  said 
railroad  company  from)  all  risks  of  peraonal  injury  while  on  or 
about  the  trains  of  the  company." 

'*  And  it  is  further  agreed,  that  should  loss  or  damage  occur  for 
which  the  company  may  be  liable,  the  value  at  the  place  and  date 
of  shipment  shall  govern  the  settlement,  on  which  the  amount 
claimed  shall  not  exceed  for  a  stallion  or  jack,  $300;  for  horse  or 
mule,  tl50;  cattle,  150;  other  animals,  $25." 

The  special  contract  also  contained  other  stipulations  that  the 
cattle  were  to  be  loaded  and  unloaded  at  the  shipper's  risk  ;  that 
while  the  company  would  afford  the  shipper  or  his  agent  all  proper 
assistance  in  feeding  and  caring  for  the  stock,  the  running  of  the 
trains  was  not  to  be  delayed  thereby,  but  that  a  car  might  be  left 
at  any  station,  for  the  purpose  of  feeding  and  resting  cattle,  upon 
the  application  of  the  person  in  charge,  and  be  forwarded  by  the 
next  freight  train.  It  further  recited  that  the  cattle  were  delivered 
under  the  stipulations,  conditions,  and  understandings  which  have 
been  carefully  explained  to  and  fully  understood  by  the  owner  and  J 
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shipper.  The  name  of  Jacob  Strauss,  as  the  person  who  was  to 
accompany  the  stock,  was  given  in  by  the  owners  and  inserted  in 
the  contract.  The  railroad  of  defendant  is  one  of  the  connecting 
lines  mentioned  in  the  contract,  and  extends  from  Montgomery  to 
Decatur,  a  distance  of  185  miles.  It  took  some  fiftv-five  hours  for 
the  freight  train  to»run  this  distance,  which  was  considerably  more 
than  double  the  time  usually  required. 

On  the  arrival  of  the  freight  train  at  Montgomery,  a  steer  "  one 
of  the  best  of  the  lot,"  weighing  1,500  or  1,700  pounds,  and  worth 
from  six  to  seven  and  a  half  cents  a  pound,  was  found  dead.  It 
bore  no  external  marks  of  violence,  and  Strauss,  the  shippei-'s  agent, 
testified  that  he  was  of  opinion  that  it  died  from  ''  over-heating." 
The  car  upon  which  the  steer  was,  was  in  good  condition  and  con- 
tained only  the  usual  number  of  cattle. 

The  witness  Strauss,  the  person  employed  by  the  owners  to 
accompany  the  cattle,  testified  that  he  went  on  the  train  with  the 
cattle  for  some  distance  below  Decatur,  when,  being  hungry,  he 
got  off  the  freight  train  and  went  ahead  to  Birmingham  (a  station 
between  Decatur  and  Montgomery),  remaining  there  until  early 
Sunday  morning,  and  the  cattle  not  having  arrived,  he  came  on  to 
Montgomery  on  the  passenger  train;  that  when  he  quit  the  cattle 
he  left  no  one  in  charge  of  them. 

The  defendant  introduced  one  Oox,  its  agent  at  Birmingham, 
who  testified  that  about  11  a.  m.  on  Saturday  a  car-load  of  cattle, 
which  he  identified  as  appellee's,  arrived  at  Birmingham  and  were 
then  in  good  condition,  and  at  first,  finding  no  one  in  charge  of 
the  stock,  was  about  to  switch  off  the  car  and  feed  aud  water 
them,  as  was  the  custom  of  defendant  when  no  one  accompanied 
stock;  but  at  this  time  a  person  came  up  who  appeared  to  have 
charge  of  the  stock,  and  stated  that  he  was  in  charge  of  them  and 
declined  witness'  offer  to  switch  off  the  car,  and  feed  the  stock,  ^d 
refused  to  permit  it  to  be  done;  that  it  was  not  defendant's  custom 
to  feed  and  care  for  stock,  or  offer  to  do  so,  when  in  charge  of  any 
one,  except  when  there  had  been  delays.  The  court,  after  the 
testimony  was  all  in,  on  motion  of  plaintiff,  excluded  the  testimony 
of  Oox  as  to  the  refusal  of  the  person,  claiming  to  be  in  charge  of 
the  stock,  to  allow  the  stock  to  be  fed,  and  the  witness'  offer 
to  do  so,  on  the  ground  that  defendant  had  not  shown  that  snch 
person  was  plaintiff's  agent;  to  which  ruling  exception  was  duly 
reserved. 
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There  was  testimony  on  the  part  of  the  defendant  to  the  effect 
that  there  was  no  regular  schedule  for  freight  trains  ;  tliat  none 
had  been  given  out  or  publklied  ;  that  the  freight  trains  ran  by 
telegraph,  and  their  movements  were  controlled  by  the  amount  of 
business  and  trains  on  the  road  ;  but  the  same  testimony  showed 
that  the  usual  time  between  Decatur  and  Montgomery  was  twenty- 
four  hours.  It  was  not  shown  what  occasioned  the  delay  in  tiie 
present  case. 

The  court,  at  the  request  of  the  defendant,  gave  several  written 
charges,  and  refused  others  asked  by  it.  Among  the  charges  thus 
refused  was  one  which  instructed  the  jury,  "in  event  the  defend- 
ant was  liable,  that  they  could  not  assess  the  damages  at  a  greater 
sum  than  fifty  dollars,  with  interest  from  the  date  of  the  death  of 
the  ox."  Another  asserted  that,  under  the  special  contract,  the 
burden  of  proof  as  to  negligence,  and  the  cause  of  the  loss  of  the 
ox,  was  npon  the  plaintiff,  and  not  shifted  by  proof  of  the  death 
of  the  ox.  Others  asserted  that  under  the  contract  of  shipment 
the  defendant  was  not  liable  as  a  common  carrier;  that  mere  delay 
upon  the  road  was  not  of  itself  evidence  of  negligence  ;  that  the 
evidence  in  relation  to  the  death  of  the  steer  was  insufficient  to  show 
negligence  on  the  part  of  the  defendant ;  and  that  if  the  jury 
believed  the  ox  would  not  have  died  if  he  had  been  watered,  to 
find  for  defendant.  To  each  of  these  refusals  the  defendant  duly 
excepted.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs 
for  $75.  As  the  court  did  not  pass  upon  the  correctness  of  each 
of  these  charges  in  detail,  it  is  unnecessary  to  refer  to  them  more 
specifically.  The  exclusion  of  the  testimony  of  the  witness  Cox, 
and  the  refusal  to  give  the  charges  requested,  are  now  assigned  for 
error. 

Rice,  Jones  d  Wiley,  for  appellant. 
Sanford  £  Moses,  contra, 

Brickell,  G.  J.  The  contract  of  shipment  contemplates  that 
the  owner  or  his  agent  shall  attend  the  live-stock  while  in  the 
course  of  transportation,  and  imposes  on  him  the  duty  of  feediiiij 
and  watering  them,  at  his  own  expense,  if  delays  or  accidents 
occurred.  The  stock  left  the  place  of  shipment  in  charge  of  an 
agent  of  the  owner,  who  was  with  them  when  delivered  to  the 
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appellant.  The  cause  of  the  death  of  the  animal,  for  the  loss  of 
which  a  recovery  is  sought  in  this  case,  was  matter  of  controversy 
in  the  Circuit  Court  Delays  in  transportation  had  occurred,  and 
11  may  have  been  supposed  the  want  of  food  and  water,  during  the 
delay,  was  the  cause  of  death.  The  appellant,  to  relieve  itself 
from  all  imputation  of  negligence  in  this  respect,  offered  to  prove 
that  at  Birmingham,  after  the  delays,  when  no  visible  injury  hiid 
happened,  its  agent  proposed  to  a  person,  claiming  to  be  in  charge 
of  the  stock,  to  switch  off  the  car,  on  which  the  stock  was  loaded, 
and  feed  and  water  them.  This  person  refused  W  permit  this  to 
be  done.  The  court  excluded  this  evidence,  because  not  connected 
with  other  evidence,  that  the  pei*8on  to  whom  the  proposition  was 
made  was  the  agent  of  the  owners. 

The  acts  or  declarations  of  one  professing  to  be  the  agent  of 
another  are  not  binding  on  the  principal  until  his  authority  is 
shown,  or  the  assent  to,  or  ratification  of,  such  acts  or  declarations. 
McClung  v.  Spotwood,  19  Ala.  165. 

When  the  fact  of  agency  rests  in  parol,  its  existence  and  the 
extent  of  the  authority  conferred  are  matters  of  fact  for  the  deter- 
mination of  the  jury.  Whatever  evidence  has  a  tendency  to  prove 
the  agency  is  admissible.  In  the  case  cited,  C.  J.  Dargan  said  : 
"  The  correct  rule  is  this,  if  there  be  no  proof  whatever  tending  to 
prove  the  agency,  the  act  may  be  excluded  from  the  jury  by  the 
court;  but  if  there  is  any  evidence  tending  to  prove  the  authority 
of  the  agent,  then  the  act  cannot  be  excluded  from  them,  for  they 
are  the  judges  of  the  weight  and  sufficiency  of  the  testimony.'*  In 
determining  the  admissibility  of  evidence,  its  sufficiency  must  bo 
lost  sight  of  in  a  great  degree  ;  it  may  be  weak  and  inconclusive, 
yet  if  it  is  relevant  and  has  a  tendency  to  prove  a  material  fact,  it 
cannot  be  excluded  without  invading  the  province  of  the  jury. 
When  the  fact  offered  to  be  proved  is  connected  with  the  fact  that 
the  contract  of  shipment  contemplates  the  presence  of  the  owner  or 
his  agent  during  the  transportation  of  the  stock,  and  im}K)se:<  on 
him  the  duty  of  watering,  feeding,  and  caring  for  them,  and  with 
the  fact  that  when  the  stock  left  the  place  of  shipment  they  were 
in  charge  of  an  agent,  who  was  with  them  when  delivered  to  the 
appellant;  the  evidence  offered  was  admissible.  The  fact  that  the 
person  to  whom  the  offer  was  made  was  in  charge  of  the  stock, 
claiming  to  be  the  agent,  in  connection  with  these  facts,  bad  a 
tendency  to  show  he  was  the  agent;  and  in  the  absence  of  contra^ 
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dictory  evidence  might  have  been  received  by  the  jury  tis  suflicient. 
He  was  where  the  agent  should  have  been,  and  exercising  the 
authority  the  agent  had.  The  point  of  dispute 'is  not  wluaher  the 
owners  had  an  agent  who  should  have  been  in  cliargc  of  the  stock 
at  the  time  and  place  of  the  offer,  but  whether  the  [jersou  to  whom 
the  offer  was  made  was  such  agent.  The  existence  of  an  agency 
not  being  controverted,  the  evidence  should  have  gone  to  the  jury, 
and  under  proper  instructions  from  the  court  they  should  liave 
determined  whether  the  person  to  whom  the  offer  was  made  was 
or  not  appellees'  agent.  The  evidence  given  by  the  appellees  that 
their  agent  left  the  train  conveying  tlie  stock  before  it  readied 
Birmingham,  and  was  not  there  when  the  train  arrived  or  left,  does 
not  affect  the  admissibility  of  the  evidence  rejected.  It  was  con- 
tradictory of  the  fact  that  the  person  to  whom  the  offer  was  made 
was  the  agent  of  the  appellees;  but  the  fact  that  evidence  is  in 
conflict  with  or  contradictory  of  other  evidence  is  not  involved  in 
an  inquiry  as  to  its  admissibility.  Its  credibility  and  sufficiency 
is  affected  by  such  conflict  or  contradiction,  and  there  the  duty  of 
the  jury  intervenes  to  determine  the  weight  it  should  receive  in 
view  of  the  conflict. 

The  charges  refused  by  the  Circuit  Court  were  framed  with 
reference  to  stipulations  in  the  special  contract  of  shipment.  The 
contract  purports  to  have  been  made  by  the  shipper  in  consider- 
ation of  a  reduced  rate  of  freight,  and  a  free  pass  to  him  or  his 
agent,  on  the  train  with  the  stock  to  be  carried.  One  of  the  stipu- 
lations is  thus  expressed:  "The  said  owner  and  shipper  hereby 
assumes  (and  releases  the  said  railroad)  from  all  injury,  loss,  and 
damage,  or  depreciation,  which  the  animals,  or  either  of  them,  may 
suffer  in  consequence  of  their  being  weak,  or  escaping,  or  injuring 
themselves  or  each  other,  or  in  consequence  of  overlo;iding,  heat, 
suffocation,  fright,  viciousness,  or  being  injured  by  fire,  or  the 
burning  of  any  material  while  in  the  possession  of  the  company, 
and  from  all  other  dangers  incident  to  railroad  transportation, 
which  shall  not  have  been  caxised  by  the  fraud  or  gross  negligence  oj 
said  railroad  company. ^^  The  other  stipulations,  so  far  as  neces- 
sary to  be  considered  in  this  case,  are,  "That  in  case  of  accidents 
to,  or  delays  of  time  from  any  cause  whatever,  the  owner  and  sliip- 
per  is  to  feed,  water,  and  take  proper  care  of  the  stock,  at  his  own 
expense ;**  and  if  loss  or  injury  for  which  the  carrier  may  be  liable 
shoald  occur,  the  value  at  the  time  and  place  of  shipment  should  fl 
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govern  the  settlement,  and  the  amount  claimed  should  not  exceed 
fifty  dollars  for  any  one  of  the  stock. 

By  the  common  law  a  common  carrier  is  absolutely  liable  for  the 
safety  of  goods  intrusted  to  him  for  transportation.  Whatever  loss 
or  injury  may  happen,  he  must  answer  for,  unless  he  shows  it  was 
caused  by  '^  the  act  of  God,  or  of  a  public  enemy,  or  by  the  fault  of 
the  party  complaining."  1  Smith's  L.  0.  316.  When  a  loss  or 
injury  happens,  the  onus  prohaiidi  rests  on  the  carrier  to  exempt 
himself  from  liability;  for  the  law  imposes  on  him  the  obligation  of 
safety.  The  owner  or  shipper  is  bound  to  prove  no  more  than  tliat 
the  goods  were  delivered  to  the  carrier,  and  the  failure  to  deliver 
tliem  safely.  These  facts  are  prima  facie  evidence  of  negligence  or 
misconduct.  Steele  <6  Burgess  v.  TowTisend,  37  Ala.  247;  Pierce's 
Am.  R.  R.  Law,  467;  1  Smith's  L.  0.  318.  The  carrier  may,  by 
special  conti-act  with  the  shipper,  limit  his  common  law  liability; 
but  no  limitation  of  his  liability  can  relieve  him  from  i-esjwnsibility 
for  loss  or  damage  resulting  from  his  own  negligence.  Sieele  Jt 
Burgess  v.  Townseiid,  supra;  So.  Ex,  Co,  v.  Crook,  44  Ala.  4«8;  York 
Co,  V.  Central  Railroad^  3  Wall.  107;  R.  B,  Co.  v.  Lockivood,  17 
id.  357;  S.  E,  Co,  v.  Caperion  44  Ala.  101;  M,  &  0.  R,  R.  Co,  v. 
Hopkins,  41  id.  486;  M,  &  0.  R,  R,  Co.  v.  Jarboe,  id.  644,  If  a 
special  contract  is  made  and  a  loss  or  injury  occui*s,  the  carrioi 
cannot  claim  exemption  from  liability,  unless  he  shows  not  onlv 
that  the  cause  of  the  loss  or  injury  was  within  the  limitation  of  the 
contract,  but  that  it  was  without  negligence  on  his  part.  Steele  if- 
Burgess  v.  Totonsend,  supra,  and  authorities  there  cited;  2  Redf. 
on  Railways,  §  160. 

It  is  only  since  the  introduction  of  railways,  and  they  have 
become  the  principal  agencies  in  transportation  by  land,  that  the 
carriage  of  live-stock  has  grown  to  be  an  important  branch  of  the 
business  of  common  carriers.  Whether  the  carrier  shall  be  subjected 
to  the  duties  and  liabilities  defined  by  the  common  law  in  reference 
to  mere  inanimate  chattels,  or  whether  he  should  be  regarded  as  a 
special  agent  for  transportation,  bound  only  to  furnish  suitable 
and  safe  carriage  and  motive  power,  and  responsible  only  for  the 
defects  in  these,  in  the  absence  of  a  special  contract,  can  scarcely 
be  deemed  a  settled  question.  Tlic  principal  authorities  are  collected 
in  Wharton  on  Negligence,  §§  616-621.  It  would  serve  no  good 
purpose  to  extend  this  opinion  by  undertaking  to  review  them. 

A  common  carrier  is  in  the  exercise  of  a  public  employment. 
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and  has  public  duties  to  perform.  When  he  has  a  regularly  estab- 
lished business  for  the  carriage  of  all  or  of  certain  articles,  and  as 
is  said  by  the  Supreme  Court  of  the  United  States  in  the  recent 
case  of  R.  IL  Co.  r.  Lockwood,  supra,  ^*  especially  if  that  carrier  be 
a  cor][)oration  created  for  the  purposes  of  the  carrying  trade,  and 
the  carriage  of  articles  is  embraced  within  the  scope  of  its  char- 
tered powers,"  it  is  a  duty  he  owes  the  public  to  receive  all  freight 
offered  him  not  without  the  line  of  his  employment,  and  safely  to 
transport  it  at  reasonable  charges.  1  Smith's  L.  C.  315  ;  Ang.  on 
Carriers,  §  124 ;  H.  L.  S.  H.  Co.  v.  Merchantf?  Bank,  6  Hurd.  344  ; 
Edw.on  Bailments,  443;  1  Chiton  Cont  684-687;  Redf.  on  Bailways, 
§  138.  The  rules  of  the  common  law  prescril»ng  his  duties  and 
fixing  his  liabilties  are  intended  for  the  protection  of  the  public, 
and  it  would  offend  the  public  policy,  in  which  these  miles  have 
their  foundation,  if  they  were  not  extended  so  as  to  embrace  every 
species  of  property  which  becomes  the  subject  of  transportation  by 
carriers.  The  carrier  voluntarily  assumes  the  employment  because 
of  the  profits  expected  to  flow  from  it,  and  the  rights  and  remedies 
the  law  affords  him  to  secure  these  profits.  He  can  demand  his 
compensation  when  the  thing  is  offered  him  for  transportation,  and 
may  refuse  to  receive  it  unless  it  is  paid.  Ang.  on  Carriers,  §  124. 
If  without  demanding  freight  in  advance  he  carries  the  goods,  the 
law  gives  him  a  lien  on  them  for  the  reasonable  price  of  their  car- 
riage, and  he  may  retain  them  until  it  is  paid.  Edw.  on  Bail- 
ments, 547. 

These  are  rights  attaching  to  eveiy  species  of  property  he  may 
assume  to  carry,  and  the  coiTesponding  duty  and  liability  the  law 
fixes  on  him  should  also  attach.  We  prefer,  tlierefore,  to  follow 
the  authorities,  which  hold  that  unless  modified  by  special  con- 
tract, "  the  common  law  liability  of  a  carrier  for  the  delivery  of 
live  animals  is  the  same  as  that  for  the  delivery  of  merchandise. 
Upon  undertaking  their  transportation  he  assumes  the  obligation 
to  deliver  them  safely  against  all  contingencies,  except  such  as 
would  excuse  the  non-delivery  of  other  property."  Smith  v.  iV".  H. 
&  N.  R.  R.  Co.,  12  Allen,  531 ;  Squire  v.  iV;  V.  Cent  R.  R.  Co., 
98  Mass.  239  ;  White  v.  Winnisimtnet  Co.,  7  Cush.  155 ;  Wihon  v. 
HamiUon,  4  Ohio  St.  722 ;  Hall  v.  Renfroe,  3  Mete.  (Ky.)  51 ;  Kan- 
sas R.  R:  Co.  V.  Nichols,  9  Kan.  235 ;  EimbcM  v.  R.  S  B.  R.  R. 
Co.,  2G  Vt.  247 ;  Palmer  y.  Grand  Junction  R,  R.  Co.,  4t  Mees.  & 
Wel&  748. 
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The  common  law  admits  a  qualification  of  the  carrier's  liability 
dependent  on  the  nature  of  the  thing  to  be  carried,  and  the  extent 
of  his  custody  and  control  over  it.  He  was  never  liable  for  losses 
resulting  from  the  perishability  of  the  thing  transported,  from  its 
ordinary  deterioration  in  quality  or  quantity,  or  from  its  inherent 
infirmity  and  tendency  to  decay.  Ang.  on  Car.,  §  210 ;  Story  on 
Bail.,  §  492.  He  was  bound  to  take  reasonable  care  of  perishable 
goods,  so  that  as  little  loss  as  possible  should  result  from  their 
infirmities,  but  observing  this,  he  was  not  responsible  for  damages 
resulting  from  their  nature.  Slaves — as  to  the  title  of  the  owner, 
his  power  of  disposition — ^were  chattels  ;  yet  a  carrier  of  them  was 
not  subjected  to  the  liability  imposed  on  him  in  the  carriage  of 
inanimate  chattels.  The  liability  incurred  was  measured  by  the 
nature  and  character  of  the  slave,  as  a  human  being,  and  assimi- 
lated to  that  assured  to  passengers.  Royer  v.  AncUrson,  2  PeL 
160  ;  Williams  v.  Taylor,  4  Port.  234.  Adopting  the  language  of 
Wharton  :  "  Live  animals  have  the  power  of  voluntary  motion, 
and  have  in  them  qualities  of  disturbance  and  perishability  which 
cannot  be  determined  until  they  are  tried  by  this  particular  mode 
of  conveyance.  The  quietest  ox  may  be  possessed  by  a  frenzy  of 
passion  when  placed  in  a  freight  car  with  the  engine  screaming 
ahead  of  him,  the  boards  shaking  underneath  him,  and  the  train 
rumbling  and  jerking  behind.  Even  strength  and  endurance,  in 
stiffening  the  brute  system  to  a  mere  continuously  excited  bracing 
up  against  the  motion,  may  prove  a  greater  hindrance  to  safe  travel 
than  the  supple  weakness  which  yields  helplessly  to  the  jar.  There 
are  features,  therefore,  of  Mive-stock'  which  take  them  out  of 
the  category  of  'goods.'"  Wharton  on  Negligence,  §  615.  They 
may  die  or  deteriorate  in  value  from  refusing  food  or  water,  or  f ix>m 
disease  which  may  be  aggravated  by  the  mode  of  conveyanc«',  or 
the  length  of  the  journey.  A  can*ier  who  has  observed  all  pro|)er 
care  and  foresight  to  avoid  loss  and  injury  would  not  be  charp.'a- 
ble  if  it  resulted  from  the  nature  of  the  animal,  on  the  same  prin- 
pie  that  he  is  exempted  from  liability  for  the  deterioration  or  decay 
of  perishable  goods.  The  measure  of  liability  must  be  modified  or 
varied,  so  as  to  be  adapted  to  the  nature  of  the  thing  to  be  carried. 
Wliite  V.  Winniaimmet  Company,  supra ;  Hall  v.  Ren/roe,  i^upra  ; 
Penn  v.  Buffalo  £  Erie  B.  B.  Co.,  49  N.  Y.  204  ;  Ang.  on  Carriers, 
g  214 ;  2  Bedf .  on  Railways,  §  168,  and  notes.  There  may  be  eases 
in  which  the  thing  carried  is  not  surrendered  into  the  custody 
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and  care  of  the  carrier,  but  the  owner  accompanies  and  retains 
poBsession  of  it.  In  such  case  the  liability  of  the  carrier  is 
more  restricted,  and  the  owner  is  bound  to  use  all  reasonable  dili- 
gence to  prevent  loss  or  injury.  White  v.  Wuinisimmet  Co.,  supra; 
Wilson  V.  Hamilton^  supra ;  Brind  v.  Dale,  8  Car.  &  P.  207.  In 
all  cases  of  this  kind,  keeping  in  view  that  the  law  casts  the  onus 
probandi  on  the  carrier,  the  cause  of  the  loss  is  a  matter  to  be  deter- 
mined by  the  jury  on  the  evidence  before  them. 

In  the  absence  of  a  special  contract,  on  the  carrier  transporting 
live-stock  would  devolve  the  duty  of  watering,  feeding,  and  bestow 
ing  other  care,  which  from  their  nature  and  condition  they  require. 
By  special  agreement,  the  owner  or  agent  may  be  placed  in  charge 
of  them,  and  this  duty  transferred  to  him.  When  the  stock  is 
transported  under  such  special  agreement,  if  the  carrier  provides 
adequate  carriages,  iiffords  reasonable  and  proper  opportunities  to 
the  owner  or  agent  to  care  for  the  stock,  subjects  them  to  no 
unnecessary  or  unreasonable  delays  in  transportation,  he  cannot  be 
held  responsible  for  loss  or  injury  resulting  from  the  want  of  food, 
water,  or  other  care.     Wharton  on  Ndg.,  §  018. 

As  we  have  said,  a  common  carrier  may,  by  special  contract  with 
the  shipper,  limit  his  common  law  liability,  but  no  limitation  can 
relieve  him  from  liability  for  loss  or  injury  resulting  from  his  own 
negligence.  Such  a  limitation  would  be  adverse  to  the  policy  of 
the  law,  fixing  his  liability,  and  cannot  be  regarded  as  just  and 
reasonable,  when  the  relative  position  of  the  carrier  and  shipper  is 
considered. 

The  stipulation  in  the  special  contract,  by  which  the  owner 
assumed  the  duty  of  Avatering,  feeding,  and  caring  for  the  stock, 
at  his  own  expense,  is  valid,  and  for  loss  or  injury  resulting  from  a 
want  of  attention  in  this  respect,  the  carrier  is  not  liable  if  he  was 
not  wanting  in  the  diligence  the  law  required  of  liira,  —  if  he 
furnished  adequate  carriage,  afforded  reasonable  op])ortunities  to 
the  owner,  or  his  agent,  to  care  for  the  stock,  and  subjected  them 
to  no  unnecessary  delay  in  transportation. 

The  stipulation  that  the  earner  should  not  be  liable,  in  conse- 
quence of  the  weakness  of  the  animals,  or  of  injury  they  inflicted 
on  each  other  or  themselves,  or,  in  consequence  of  fright  or  vicious- 
uess,  is  but  a  stipulation  against  liability,  because  of  the  nature  of 
the  thing  carried,  and  does  not  materially  differ  from  the  rule  of  ^ 

law,  in  the  absence  of  a  special  contract.    The  facts  of  this  case  m 
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do  not  require  us  to  expi'ess  any  opinion  on  some  other  exceptions 
from  liability^  with  which  these  are  connected. 

The  general  exception  that  the  carrier  shall  not  be  liable  for  any 
**  other  damages  incident  to  railroad  transportation,  which  shall  not 
have  been  caused  by  the  fraud  or  gross  negligence  of  said  railroad 
company,"  ii  it  is  to  be  construed  as  relieving  the  company  from 
the  degree  of  care  and  negligence  exacted  by  the  common  law, 
would  be  unjust  and  unreasonable,  and  (tould  not  be  maintained. 
From  that  care  and  diligence  he  cannot  bo  released.  The  limit  to 
wliich  he  may  contract  for  exemption  is  freedom  from  liability  for 
damages,  not  arising  by  his  own  or  his  senrants'  negligence.  Any 
want  of  the  diligence  they  are  bound  to  observe  is  negligence. 
Sctger  v.  P.  S  S,  &  P.  E.  R,  R.  Co.,  31  Me.  228. 

When  a  carrier  relies  on  a  special  contract,  on  the  court  rests  tlie 
duty  of  pronouncing,  in  view  of  all  the  circumstances  attending  it, 
whether  it  is  just  and  reasonable.  1  Chit,  on  Cont  692.  We  have 
had  much  diflSculty  in  determining  the  validity  of  the  stipulation 
in  the  contract,  that  if  loss  or  injury  should  occur,  for  which  the 
company  is  liable,  the  amount  claimed  should  not  exceed  fifty 
dollars  for  any  one  of  the  animals.  If  the  measure  of  the  liability 
thus  fixed  appeared  to  be  greatly  disproportionate  to  the  real  value 
of  the  animal,  and  the  amount  of  freight  received,  we  should  not 
hesitate  to  declare  it  unjust  and  unreasonable.  But  as  the  ease  is 
presented,  it  seems  to  have  been  intended  to  adjust  the  measure  of 
liability  to  the  reduced  rate  of  freight  charged,  and  to  protect  the 
carrier  against  exaggerated  or  fanciful  valuations.  We  cannot, 
therefore,  pronounce  it  unjust  and  unreasonable,  and  it  is  the 
measure  of  appellant's  liability.  2  Redf.  on  Railways,  §  161;  S*]uire 
V.  N.  Y.  Cent,  R,  R.  Co.,  98  Mass.  239;  Farn?iam  v.  Camden  <£• 
Amhoy  R.  R,  Co.,  55  Penn.  St.  53. 

We  do  not  intend  to  depart  from  the  ruling  of  this  court  in  S. 
E.  Co.  V.  Crook,  44  Ala.  468,  on  this  point.  That  decision  we  do 
not  doubt  is  correct,  and  it  is  not  in  conflict  with  the  authorities 
to  which  we  have  referred,  nor  with  the  view  we  have  expressed. 
It  was  clear  in  that  case  the  term  package,  employed  in  the  siK?ciiil 
contract,  had  no  reference  to  bales  of  cation,  the  things  carried, 
and  for  the  loss  of  which  the  carrier  was  held  liable.  There  is  in 
this  case  a  special  contract  in  reference  to  the  things  which  are  tiie 
subject  of  transportation,  based  upon  a  sufficient  oonsidcnition 
clearly  expressed,  —  a  reduced  rate  of  freight,  and  fixing  the  maxi- 
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mum  of  the  carrier's  liability,  in  the  event  of  loss  or  injury.  This 
maximum  does  not  appear  to  be  grossly  disproportionate  to  the 
Talue  of  the  animal  lost.  For  any  greater  measure  of  liability  the 
shipper  did  not  pay  freight. 

Without  noticing  separately  the  several  charges  refused,  which 
are  the  subject  of  exception,  an  application  of  the  rules  asserted 
will  enable  the  Circuit  Court  to  dispose  of  the  case  correctly. 

Mastkikg,  J.,  delivered  a  dissenting  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Williams  v.  The  Statb. 

(48  Tex.  182.) 
Oriminal  law  —  Evidence  —  Flight  —  Forfeiture  of  bail, 

Szc«pt  in  cases  of  circumstantial  evidence,  evidence  of  the  flight  of  defendant 
and  of  his  forfeiture  of  bail  are  inadmissible  on  the  part  of  the  State.* 

APPEAL  from  Burleson.  Tried  below  before  the  Hon.  A.  S. 
Broaddus. 

George  Williams  was  convicted  of  assault  with  intent  to  murder, 
and  his  punishment  fixed  at  two  years'  confinement  in  the  peni- 
tentiary. 

On  the  trial  Dick  Wilson,  for  the  State,  testified  that  in  the 
summer  of  1873  he  went,  on  defendant's  invitation,  to  his  hou^e. 
he  having  told  witness  that  he  could  make  defendant's  house  hi^ 
home.  Witness  went  there  about  noon,  and  about  two  o'clock  in 
the  day,  while  saddling  his  mule  to  leave,  defendant  having  ordered 
him  to  quit  his  house,  defendant,  with  a  Derringer  pistol,  shot 
witness  in  the  left  side  of  the  face,  near  the  ear,  the  bullet  passing 

*  See,  however,  MurreU  v.  State,  7  Am.  Bep.  6fle. 
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inside  of  his  month  and  being  spit  out  by  him.  The  injury  done 
by  the  wound  impaired  witness'  hearing  in  that  ear,  and  caused 
much  pain.  Up  to  that  time  defendant  and  witness  had  been 
friends.  Witness  had  been  kind  to  defendant ;  had  paid  money 
for  him  ;  and  that  witness  had  no  ill-feeling  toward  defendant. 

On  cross-examination,  witness  stated  that  he  took  a  bottle  of 
whisky  to  defendant's,  and  that  both  drank  of  it;  that  witness  had 
made  complaint  before  a  justice  of  the  peace  against  defendant, 
and  subsequently  went  to  the  justice  and  stated  that  both  were  to 
blame,  and  asked  that  the  case  should  be  dismissed. 

Over  objection  the  district  attorney  read  from  the  records  of  the 
court  the  bail  bond  of  defendant,  and  its  forfeiture  in  this  case. 
And  by  the  jailer  it  was  proved  that  defendant  had  been  com- 
mitted to  jail,  and  had  broke  out  and  fled. 

Esther  Williams,  for  the  defendant,  testified  that  Dick  Wilson 
came  to  the  house  of  the  defendant  about  a  year  ago  with  a  bottle 
of  whisky;  that  he  was  drinking  when  he  came,  and  that  in  about 
an  hour  he  appeared  to  be  nearly  drunk ;  that  defendant  told 
Wilson  to  leave  the  house  ;  that  Wilson  then  went  to  the  field,  got 
his  mule,  brought  it  to  the  house,  was  saddling  it,  and  then,  with 
his  pocket-knife  in  his  hand,  advanced  toward  defendant,  who 
was  standing  by  a  post  of  the  gallery  at  his  own  house,  and  said  to 
him  (defendant):  "Now,  if  you  want  any  thing  of  me, you  can  get 
it"  Wilson  then,  with  his  knife  in  his  hand,  started  toward 
defendant,  when  witness,  being  frightened,  ran  toward  the  gate 
and  saw  no  more  of  the  difficulty,  but  heard  a  pistol  fire  directly 
after  running  from  the  house. 

Witness  is  the  step-daughter  of  defendant.  The  venue  was 
proved.  There  was  a  contradiction  between  the  witness  Williams 
and  Wilson  as  to  the  conversations  about  the  difficulty. 

No  brief  for  the  appellant. 

George  Clark,  attorney-general,  for  State.  The  facts  of  appel- 
lant's escape  and  forfeiture  of  his  bond  were  admissible  in  evidence. 
Porter  v.  The  State,  2  Carter  (Ind.),  435 ;  Dean's  case,  4  Gratt 
641  ;  }f7Mley  v.  The  State,  11  Ga.  123;  Fanning  v.  The  State, 
14  Mo.  386;  21  Md.  609;  Oliver  v.  The  State,  17  Ala.  587-598;  25 
id.  75;  14  Miss.  786;  Boles  v.  The  State,  24  id.  445;  Lambeth  v.  The 
Staie,  23  id.  322 ;  State  v.  Keys,  28  Ga.  127. 
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Gould,  J.  The  evidence  is  direct  and  uncontradicted  that 
appellant  did  shoot  and  wound  Dick  Wilson,  but  is  conflicting  as 
to  the  circumstances  under  which  it  was  done.  If  Wilson  was  to 
be  believed,  the  shot  was  fired  without  any  justification  or  excuse 
whatever.  If,  however,  Esther  Williams,  the  step-daughter  of 
defendant,  told  the  truth,  Wilson,  immediately  preceding  the  shot, 
was  advancing  on  defendant  with  a  knife  in  his  hand  and  using 
language  indicating  his  readiness  for  a  fight.  There  was  no  ques- 
tion as  to  who  did  the  shooting,  and  we  are  unable  to  see  that  in  a 
case  like  this  evidence  that  defendant  had  forfeited  his  bail  bond, 
and  that,  in  connection  with  other  prisoners,  he  escaped  frum  jail 
by  passing  out,  ought  to  have  been  admitted.  To  the  admission  of 
evidence  of  the  forfeiture  objection  was  made  and  was  overruled. 

When  the  guilt  of  a  defendant  is  sought  to  be  established  by 
circumstantial  testimony,  evidence  that  he  endeavored  to  escape 
when  he  found  himself  charged  with  the  offense  is  admissible  2is 
tending  to  show  a  consciousness  of  guilt.    Hoscoe  on  Crim.  Ev.  IT. 

Some,  cases  established  by  direct  evidence  are  cited  by  the 
attorney-general  where  subsequent  efforts  to  escape  were  allowed 
to  be  proved;  but  it  may  be  questioned  whether  they  can  be 
maintained  on  principle.  Porter  v.  State,  2  Carter  (Ind.),  435; 
\V1ialey  v.  State,  11  Ga.  123;  4  Gratt.  541;  Fanning  v.  The  Stale, 
14  Mo.  386.  No  authority  has  been  cited,  however,  for  the 
admissibility  of  evidence  of  the  forfeiture  of  defendant's  bond  for 
his  appearance  as  having  any  legitimate  bearing  on  the  questiun 
of  guilt.  We  are  of  opinion  that  this  evidence,  and  that  in  regard 
to  the  escape,  if  the  latter  had  been  objected  to,  should  have  been 
excluded;  and  as  we  cannot  say  that  it  may  not  have  injured  the 
defendant  and  had  some  weight  with  the  jury,  we  think  this  error 
requires  a  reversal  of  the  case.     Cooper  v.  State,  19  Tex.  449. 

The  judgment  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 
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Elliott  v.  Booth. 

(44  Tax.  180.) 

Banhruptry  —  Ve7idor*9  lien  —  Juritdietum. 

The  jarifldiction  of  a  State  court  to  enforce  a  vendor's  lieu  is  not  ousted  hj  the 

vendee's  bankruptcy  and  discharge. 

ACTION  to  foreclose  a  vendor's  lien  for  the  purchase-money  held 
by  the  appellant,  as  administrator  of  Polly  Elliott,  upon  a 
cei-tain  tract  of  land  described  in  the  petition  which,  in  the  life- 
time of  the  intestate,  had  been  sold  by  her  to  said  Booth. 

The  defendant  Booth,  on  the  22d  day  of  November,  1870,  filed 
a  general  denial,  general  demurrer,  and  pleaded  his  discharge  in 
bankruptcy  from  all  debts  which  were  provable  on  the  29th  of 
December,  1868.    / 

The  appellant  then  filed,  March  12,  1871,  an  amended  petition, 
making  the  defendant,  B.  G.  H.  Johnson,  a  party  defendant,  alleg- 
ing in  substance  that  the  defendant  Booth  had,  before  going  into 
bankruptcy,  sold  to  defendant  Johnson  the  land  in  dispute ;  that 
he  had  taken  from  Johnson  an  obligation  to  pay  the  debt  to 
appellant's  intestate;  that  he  had  demanded  this  paper,  but  it  was 
refused  him,  and  that  it  was  held  either  by  Booth  or  Johnson^ 
that  they  had  confederated  together  to  deprive  plaintiff  of  his 
rights,  and  that  Booth  had  not  in  his  schedules  in  bankruptcy 
either  returned  the  vendor's  lien  on  the  land  held  by  Polly  Elliott 
or  the  obligation  of  Johnson,  and  he  prayed  that  he  have  judgment 
against  Booth  establishing  the  debt,  but  waiving  any  personal 
judgment  against  him,  and  also  that  he  have  judgment  against 
Johnson,  the  vendee  of  Booth,  for  foreclosure  of  the  lien  upon 
land  for  the  purchase-money  shown  to  be  due  and  unpaid. 

The  defendant  Johnson,  on  the  2d  of  August,  1871,  filed  a  gen- 
eral exception  to  the  amended  petition,  and  also  several  special 
exceptions. 

1.  Because  the  petition  did  not  show  any  privity  in  the  contract 
between  Booth  and  Johnson  in  the  agreement  for  the  latter  to  pay 
the  remainder  of  the  purclmse-money. 
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2.  That  the  only  remedy  agai:n8t  the  land  was  against  Booth  or 
his  assignee  in  the  bankrupt  court  for  failing  to  return  the  obliga 
tion  of  Johnson  on  his  schedule  in  bankruptcy. 

3.  That  if  there  was  any  remedy  it  was  in  the  United  States 
court  in  bankruptcy,  and  not  in  the  State  court. 

He  also  filed  a  general  denial  of  the  allegations  of  the  petition. 

An  amended  petition  was  filed  by  the  plaintiff  April  5,  1872, 
setting  forth  the  obligation  between  Booth  and  Johnson,  to  wit, 
that  the  latter  was  bound  to  pay  the  remainder  of  the  purchase- 
money  on  the  land. 

At  the  May  term,  1873,  the  demurrers  of  the  defendant  John- 
son were  submitted  to  the  court  and  overruled.  Thereupon  the 
cause  was  submitted  to  the  jury  upon  special  issues,  who  found 
thereon  as  follows: 

1.  The  amount  of  the  debt  for  purchase-money  due  to  be 
11,205.76. 

2.  The  note  was  executed,  etc.,  as  set  out  in  the  petition. 

3.  That  it  was  given  for  the  purchase-money  of  the  land 
described. 

4.  That  Johnson  had  notice  when  he  bought  the  land,  and  that 
the  purchase-money  was  not  paid;  and 

5.  That  Booth  was  discharged  in  bankruptcy  December  9,  1869. 
Upon  this  finding  the  court  rendered  judgment  against  the 

plaintiff,  decreeing  costs  against  the  estate  of  Polly  Elliott 

Motion  for  a  new  trial  was  made,  and  also  motion  to  reform 
judgment  on  the  finding  of  the  jury,  which  were  overruled.  The 
plaintiff  appealed,  and  assigned  as  error  the  rendering  of  judg- 
ment for  defendants  and  the  refusal  of  the  court  to  grant  motion 
for  new  trial  and  to  refonn  judgment. 

James  H.  Jones,  for  appellant,  cited  the  following  authorities : 
Bump  on  Bankruptcy  (3d  ed.),  79;  Bankrupt  Law,  §  33;  Bump's 
Law  Practice  of  Bankruptcy  (3d  ed.),  392;  Stoddard  v.  Loche,  5 
Am.  Rep.  310;  Bentley  v.  M'ells,  14  id.  54;  Cole  v.  Duncan,  58  III. 
176;  1  Story's  Eq.  (4th  ed.),  §  351. 

Walton,  Oreen  &  Hill,  also  for  appellant,  cited  the  following 
authorities :  Bates  v.  Tappan,  3  B.  B.  159 ;  s.  c,  99  Bfass.  376; 
Bowman  v.  Harding,  4  B.  R.  5;  56  Me.  559;  Samson  v.  Burton  ei 
al,  4  B.  R  1;  Leighton  v.  Kelsey  et  al,  id.  156;  57  Me.  85;  Perrf 
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V.  Somerly,  id.  552;  Stoddard  y.  Locke,  43  Vt  574;  Daggett  v.  Cooh^ 
37  Conn.  341;  Baum  v.  Stern,  1  S.  C.  (Richardson);  Beardsley  v. 
Hall,  36  Conn.  276-277;  Claffin  v.  Crogan,  38  N.  fl.  411;  Jones  v. 
Lellyett  <&  Smith ,  39  Ga.  64;  Stoddard  v.  Locke,  43  Vt.  574  (reported 
in  5  Am.  Rep.  310);  Picket  al,  v.Jenness,  7  How.  612;  Bowman  y. 
Harding,  56  Me.;  Kittredge  v.  PTarrew,  14  N.  H.  509;  Leighton  v. 
KeUey^  57  Me.  85 ;  Addison  <&  Calhoun  v.  Crow  tfi  Jarvis,  5  Dana 
(Ky.),  276;  Seymour  y.  Browning,  17  Ohio,  362;  McLean,  Assignee, 
T.  Rockey,  3  McLean's  C.  C.  235. 

Steadman  t&  Bagley  and  Baldwin  S,  Moore,  for  appellee. 

Reeves,  A.  J.  The  appellees  contend  that  Booth's  discharge  in 
bankruptcy  satisfied  or  extinguished  the  debt  due  from  him  to 
Elliott^  and  that  the  Vendor's  lien,  which  was  but  an  incident  to 
the  debt,  was  thereby  extinguished. 

The  tract  of  land  on  which  the  lien  is  claimed  was  sold  and  con- 
veyed by  William  Elliott  and  wife  to  Z.  Booth  on  the  28th  day  of 
December,  1866.  The  note  on  which  the  suit  was  brought  bears 
the  same  date,  is  payable  to  William  Elliott  or  bearer,  and  was  given 
for  the  balance  of  the  purchase-money  on  the  land.  The  original 
petition  was  filed  June  23,  1870,  about  six  months  after  Booth  was 
discharged  in  bankruptcy. 

Booth  demurred  to  the  petition  and  pleaded  his  certificate  of 
discharge. 

The  plaintiff,  by  a  supplemental  petition,  alleged  the  sale  and 
conveyance  of  the  land  by  Booth  to  B.  C.  H.  Johnson  on  January 
26,  1867,  and  averred  that  Johnson  had  agreed  and  bound  himself 
in  writing  to  pay  Booth's  note  to  Elliott.  The  alleged  agreement 
was  set  out  in  the  petition,  but  not  offered  in  evidence  on  the  trial. 
Johnson  is  charged  with  notice  that  the  note  for  the  purchase- 
money  was  unpaid,  and  a  lien  on  the  land  at  the  time  of  his  pur- 
chase from  Booth.  The  plaintiff,  in  his  petition,  admitted  the 
discharge  of  Booth,  but  averred  that  Booth  was  not  the  owner  of 
the  land  at  the  time  he  made  his  application  for  bankruptcy,  and 
charged  that  he  had  not  reported  the  land  as  any  part  of  his  estate 
to  the  bankrupt  court,  and  that  he  had  also  failed  to  report  John- 
son's obligation  to  pay  the  note  sued  on. 

Johnson  answered  by  a  general  demurrer,  and  specially  that  the  . 

plaintiff's  remedy  was  against  Booth  or  his  assignee,  or  against  J 
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him,  Johnson,  in  the  bankrupt  court,  denying  the  jurisdiction  of 
the  State  court,  and  by  a  separate  plea  denied  the  allegations  of  the 
plaintiff's  petition. 

The  demurrer  being  overruled,  the  cause  was  submitted  to  a 
jury,  under  instructions  from  the  court  to  return  a  special  verdict. 
The  jury  returned  the  following  verdict  on  the  special  issues  sub- 
mitted by  the  court: 

1.  We,  the  jury,  find  the  amount  of  the  note  described  in  the 
petition,  principal  and  interest  to  May  7,  1873,  twelve  hundred 
and  five  dollars  and  seventy-six  cents. 

2.  We,  the  jury,  find  that  said  note  was  executed  and  delivered 
and  promised  to  be  paid  as  described  in  said  petition. 

3.  We,  the  jury,  find  that  said  note  was  given  to  secure  the 
purchase-money  for  the  land  described  in  the  petition. 

4.  We,  the  jury,  find  that  Jolmson  did  have  notice  when  he 
purchased  said  land  that  the  purchase-money  from  Booth  to  Elliott 
was  not  paid. 

5.  We,  the  jury,  find  that  Booth  was  discharged  in  bankruptcy 
on  the  9th  day  of  December,  1869. 

The  judgment  of  the  court  on  the  verdict  was  for  the  defend- 
ants; and  the  plaintiff's  motion  to  render  judgment  for  him  and 
his  motion  for  a  new  trial  being  overruled,  he  api)ealed. 

The  discharge  of  Booth  in  bankruptcy,  and  which  the  plaintiff 
admitted,  was  a  protection  as  to  Booth.  The  effect  of  the  dis- 
charge on  Elliott's  lien  is  the  only  question  in  the  case. 

A  discharge  in  bankruptcy,  with  certain  exceptions,  releases  the 
bankrupt  from  all  debts  and  liabilities  which  were  or  might  hare 
been  proved  against  his  estate.  It  does  not,  however,  release  any 
person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  surety,  or  otherwise. 

Under  this  provision  of  the  bankrupt  act  (§  33)  it  has  been  held 
that  a  creditor  may  sue  any  one  liable  for  the  same  debt,  and  that 
the  suit  is  not  affected  by  the  bankruptcy  proceeding.  In  re  Levy 
et  al,  1  B.  R,  66;  Payne  et  al.  v.  Able^  4  id.  67;  Citizens'  Kaiiond 
Bank  v.  Leniing  et  al.,  8  I.  R.  R.  282. 

It  clearly  appears  that  the  discharge  is  limited  in  its  effect  to  the 
bankrupt,  and  that  it  cannot  avail  as  a  defense  to  another  who 
may  be  bound  with  him  for  the  debt. 

It  is  urged  by  appellee  Johnson  that  if  Elliott  had  foreclosed  his 
lien  in  the  bankrupt  court,  that  he,  Johnson,  would  have  been 
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subrogated  to  Elliott's  rights  against  Booth,  and  might  have  pro- 
tected himself  oat  of  Booth's  estate.  The  failure  of  Elliott  to 
proceed  against  Booth  in  the  bankrupt  court  did  not  prevent 
Johnson  from  doing  so.  Johnson  by  paying  the  debt  would  have 
stood  in  the  place  of  Elliott,  and  might  have  enforced  all  his 
remedies  against  Booth. 

The  appellees  further  contend  that  the  bankrupt  court  having 
acquired  jurisdiction  over  Booth  and  his  estate,  and  all  persons 
and  questions  connected  with  it,  and  as  Elliott  failed  to  enforce 
his  lien  in  that  court  either  against  Booth  or  his  assignee,  that 
the  discharge  of  Booth  was  a  bar  to  a  proceeding  in  rem  to 
enforce  the  lien  on  the  land. 

Appellees  refer  to  the  case  of  Janes  v.  Leach  et  al,,  1  B.  R.  165, 
and  the  case  of  Davis  v.  Anderson,  6  id.  146,  in  support  of  the 
jurisdiction  of  the  bankrupt  court.  In  the  case  of  Jones  v.  Leach, 
the  bankrupt  proceedings  were  pending  when  the  case  was  decided. 
An  execution  from  a  State  court  had  been  issued  after  the  petition 
in  bankruptcy  was  filed,  and  which  was  enjoined  until  the  question 
of  the  bankruptcy  was  disposed  of  by  the  bankrupt  court  In 
Davis  V.  Anderson  the  court  said  a  secured  creditor  must  prove 
his  demand  and  obtain  the  aid  of  the  bankrupt  court,  and  cannot 
wait  until  the  bankruptcy  proceedings  are  closed  and  then  enforce 
his  lien  through  the  State  courts.  In  this  case  a  judgment  had 
been  rendered  against  the  bankrupt  before  his  bankruptcy,  and 
execution  had  been  issued  after  his  petition  had  been  filed  and  the 
spit  was  brought  by  the  assignee  against  the  purchaser.  The  court 
said  a  sale  of  the  debtor's  land  by  virtue  of  an  execution  issued 
and  levied  after  the  filing  of  the  petition  in  bankruptcy  will  not 
pass  the  title  of  the  land  as  against  the  assignee,  although  the 
judgment  was  entered  and  the  lien  created  prior  to  the  bankruptcy. 

In  the  case  at  bar  there  are  no  questions  to  be  settled  with  the 
assignee.  The  assignee  is  not  a  party  to  the  suit.  The  bankruptcy 
has  been  closed,  at  least  a  discharge  has  been  granted.  The  other 
creditors  are  not  interested  in  the  result  of  this  suit.  Booth  hav- 
ing conveyed  the  land  on  which  the  lien  is  claimed  to  Johnson 
about  one  year  and  eleven  months  before  he  filed  his  petition  for 
adjudication  in  bankruptcy,  he  had  no  interest  in  the  property  at 
that  time.  The  property  was  never  reported  to  the  bankrupt  court 
as  any  part  of  his  estate,  and  the  bankrupt  court  never  had  any 
jurisdiction  over  it,  as  Booth  had  parted  with  his  title  long  before 
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the  court  had  acquired  jurisdiction  over  him  or  his  estate  or  his 
creditors^  and  which  was  not  questioned  by  the  assignee  or  any 
other  party  pending  the  proceedings  in  bankruptcy.  As  between 
Booth  and  Johnson  there  may  have  been  a  question  of  indebted- 
ness growing  out  of  Johnson's  purchase  from  Booth,  in  which 
Booth's  other  creditors  or  his  assignee  may  have  been  interested. 
But  that  question  is  foreign  to  the  present  inquiry,  and  cannot 
affect  Elliott  or  his  right  to  enforce  the  lien  if  it  has  not  been  lost 
in  some  other  way. 

If  the  cases  of  Taylor  y.  Bonnetty  38  Tex.  521,  and  Johnson  v. 
Poagy  39  id.  92,  overruling  Oarner  v.  Smithy  are  to  be  taken  as 
deciding  that  the  State  courts  can  in  no  case  enforce  a  lien  after  an 
adjudication  in  bankruptcy,  the  decision  is  not  in  harmony  with 
the  current  of  authority  on  this  question. 

In  the  case  of  Jones  v.  Lellyett  and  Smithy  39  Ga.  64,  it  was  held 
that  a  creditor  ha\ing  a  judgment  lien  may  enforce  it  upon  prop- 
erty purchased  from  a  bankrupt  after  the  judgment  was  rendered 
and  before  the  filing  of  his  petition  for  bankruptcy,  when  the  judg- 
ment and  the  property  had  not  been  before  the  bankrupt  court  for 
adjudication.  Also,  7Vwt7^  et  al,  v.  Truitty  38  Ind.  (Blackf.)  ItJ, 
26,  27.  In  this  case  the  court  said:  *'A  discharge  in  bank- 
ruptcy does  not  release  a  mortgage  or  other  lien  on  projterty 
created  prior  to  the  commencement  of  proceedings,  nor  prevent  the 
enforcement  of  the  lien." 

A  lien  created  by  the  levy  of  an  attachment  from  a  State  court 
more  than  four  months  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy  does  not  oust  the  State  court  of  jurisdiction  fo 
enforce  the  lien  by  a  sale  of  the  property,  althougli  a  discharge  ha; 
been  granted.  Bates  v.  Tappan,  3  B.  R.  159;  99  Mass.  376;  Bow- 
maji  v.  Harding y  4  B.  R.  5;  Leighton  v.  Kelsey  etaL  4  R.  R.  155; 
Vaillanty  lesseBy  v.  Childress,  21  Wall.  643. 

In  Vaillanty,  ChildresSy  the  court  said:  "Where  the  power  of 
a  State  court  to  proceed  in  a  suit  is  subject  to  be  impeached,  it  can- 
not be  done  except  upon  an  intervention  by  the  assignee,  who  shall 
state  the  facts  and  make  the  proof  necessary  to  terminate  such  ju- 
risdiction. This  rule  obtains,  whether  the  four-months*  principle 
is  applicable  or  whether  it  is  not  applicable."  This  case  was  not 
published  when  the  cases  of  Taylor  v.  Bonnetty  38  Tex.,  and  Johnson 
v.  PoaQy  39  id.,  were  decided. 

The  cases  here  referred  to  are  judgment  liens,  attachment  lienfl, 
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and  mortgage  liens.  1'he  case  at  l^ar  is  a  vendor's  lien,  and  unless 
there  is  some  distinction  in  this  respect  between  the  cases  the  rule 
of  construction  should  be  the  same. 

The  bankrupt  act  recognizes  mortgages  and  liens  generally  on 
real  or  personal  property  by  providing  for  the  payment  of  the  bal- 
ance of  the  debt  after  deducting  the  value  of  the  property.     §  20. 

A  vendor's  lien  for  the  purchase-money  attaches  to  the  land  and 
follows  it  into  the  hands  of  a  subsequent  purchaser  with  notice. 
Briscoe  v.  Broimughy  1  Tex.  326;  Neel  v.  Prickett,  12  id.  138; 
McAlpin  V.  Burnett,  19  id.  497. 

The  bankrupt  law  does  not  discriminate  between  liens  of  differ- 
ent kinds,  and  certainly  it  does  not  discriminate  against  a  vendor's 
lien,  but  protects  it  as  other  liens  are  protected.  When  the  prop- 
erty is  sold  by  the  assignee,  the  purchaser  takes  it  subject  to  the 
lien,  and  acquires  no  better  right  than  the  bankrupt  has.  In  re 
Nehane,  3  B.  R.  91;  In  re  McClellan,  1  id.  91;  KeUey  v.  Strange^ 
3  id.  2. 

It  clearly  appeared  from  the  evidence  on  the  trial  of  this  cause 
that  the  note  on  which  the  suit  was  brought  was  given  in  part  pay- 
ment for  the  land  sold  by  Elliott  to  Booth  before  his  bankruptcy, 
and  that  Johnson  had  actual  notice  that  the  note  was  unpaid,  and 
that  Elliott  had  a  lien  on  the  land  when  he,  Johnson,  purchased 
from  Booth,  and  that  this  was  prior  to  the  bankruptcy.  It  further 
apjieared  that  the  land  was  never  reported  to  the  bankrupt  court 
for  adjudication,  and  that  Booth  was  discharged  in  bankruptcy 
before  the  institution  of  the  suit.  The  verdict  of  the  jury  was  in 
accordance  with  the  evidence.  The  amount  of  the  note,  principal 
and  interest  to  May  7,  1873,  the  time  of  the  trial,  as  found  by  the 
jury,  was  11,205.76. 

We  are  of  opinion  that  the  court  erred  in  rendering  judgment  on 
the  special  verdict  for  the  defendants.  The  judgment  should  have 
been  entered  for  appellant  for  the  sum  found  by  the  jury  to  be 
enforced  against  the  land,  but  not  to  be  enforced  as  a  personal 
judgment  against  Booth  nor  Johnson,  or  any  other  property.  See 
Vaillant,  lessee,  v .  Cliildress,  21  Wall.  643. 

The  judgment  is  reversed,  and  judgment  is  here  rendered  for 
Appellant  on  the  special  verdict  of  the  jury  in  accordance  with  this 
opinion  as  should  have  been  done  by  the  District  Court. 

Judgment  reversed  and  rendered. 

Reversed  and  rendered. 
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Ttlor  v.  Thomfsoit. 

(ii Tex.  407.) 

Conflict  oflatDB — DiHtrihiition  of  insolvent's  estate  —  Non-retident  creditors. 

« 

A  creditor  of  an  insolvent  estate,  resident  in  another  State  of  the  Union,  is 
entitled  to  share  in  the  distribatiou  of  the  estate  pari  passu  with  the  cred- 
itors of  the  same  degree  who  are  residents  of  the  State  where  the  distribu- 
tion is  made,  in  the  absence  of  evidence  that  he  has  received  any  thing  from 
asAets  elsewhere. 

A  CTION  against  the  administrator  of  an  insolvent's  estate. 
^     Appeal  from  Colorado.     Tried  below  before  the  Hon.  Liv- 
ingston Lindsay. 

George  Quinaiiy  for  appellant. 

Ireland,  A.  J.  The  facts  in  this  case,  as  agreed  to,  are  as  fol- 
lows: '*  The  plaintiff  is  a  citizen  of  Virginia.  R.  H.  Foot  lived 
and  died  in  Virginia.  His  principal  estate  was  in  Colorado  county, 
Texas,  and  administraMon  was  taken  out  there  on  his  estate. 
Wells  Thompson  is  the  administrator »  Plaintiff  obtained  judg- 
ment upon  her  claim,  as  stated  in  the  ^^etition,  in  tlie  District 
Court  of  Colorado  countv,  on  the  22d  February,  1871,  for  the 
amount  therein  iilleged,  and  the  Fame  was  by  the  judge  ranked  as 
a  claim  of  the  seventh  class.  The  estate  of  Foote  is  insolvent. 
There  are  claims  against  the  estate  originating  in  Texa^  and 
owned. by  citizens  of  Colorado  county.  The  claim  of  plaintiff 
originated  in  Virginia.  The  administrator  has  a  large  amount  of 
funds  in  his  hands,  amounting  to  about  70  per  cent  of  tlie  wlyole 
indebtedness  of  the  estate.  He  refused  to  pay  the  plaintiff  or  the 
Virginia  creditors  of  said  estate  who  have  proved  tlieir  claim^i  liere 
till  the  resident  Texas  creditors  are  paid  in  full." 

The  cause  was  submitted  to  the  court  below  on  this  statement 
of  facts,  and  the  judgment  was  for  the  administrator,  and  the 
creditor  appealed. 

There  is  no  appearance  here  for  appellee. 
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The  anihoritiefi  on  the  question  raised  by  the  fficts  in  this  case 
are  bj  no  means  uniform  or  very  satisfactory. 

The  common  law  that  became  a  rule  of  action  on  the  question, 
and  that  had  its  origin  with  States  wholly  foreign  to  and  inde- 
pendent of  each  other,  and  where  there  was  less  reciprocity  and  a 
lower  degree  of  comity  observed  between  independent  States  than 
at  the  present  day,  has  been  variously  ruled,  and  adhered  to  and 
modified  according  to  the  views  entertained  by  each  of  their  obli- 
gations to  a  neighboring  State.  One  of  the  leading  cases  on  the 
subject  in  this  country  is  that  of  Richards  v.  Harvey,  1  Mason. 

That  opinion,  delivered  by  Judge  Story,  has  been  seriously 
questioned  in  a  very  lengthy  and  labored  opinion  by  Judge 
Cranch.     Union  Bank  v.  Smith,  4  Cr.  C.  C.  21. 

The  elaborate  discussion  in  Harvey  v.  Richards  has  occasioned 
some  confusion.  The  question  in  that  case  was  between  dis- 
tributees, and  the  rights  of  creditors  were  in  no  way  involved; 
and  all  that  is  there  said  about  creditors  of  insolvent  estates  is 
obiter,  and  is  so  treated  by  Judge  Cranch.  Wharton  and  Story, 
in  their  Conflict  of  Laws,  do  not  agree. 

The  doctrine  of  this  case  grew  up  and  had  its  origin  among 
States  holding  no  politicjil  relationship  with  each  other,  except  so 
far  as  was  established  by  treaty.  The  fact  that  the  States  of  the 
Union  have  a  common  agency  for  some  purposes  does  not  change 
the  rule.  On  this  question  Virginia  and  Texas  are  sovereign  and 
independent  Hill  v.  Tucker,  13  How.  458;  Hill  v.  Meek,  18  id. 
16.  The  political  department  of  this  State  has  not  seen  proper  to 
adopt  any  rule  on  the  subject.  The  only  statute  to  be  found  in 
our  books  touching  the  rights  of  non-residents  or  undertaking  to 
lay  down  a  rule  of  comity  is  the  act  of  13th  of  February,  lSo4:, 
extending  to  aliens  such  rights  as  are  or  may  be  accorded  to  Ameri- 
can citizens  by  the  laws  of  the  nation  to  which  such  alien  may 
belong.  We  find  the  question  left  in  doubt,  and  the  State,  through 
her  law-making  department,  not  having  taken  action,  and  being 
therefore  at  Lberty  to  adopt  such  rule  as  may  seem  consonant  with 
our  views  of  equity  and  that  spirit  of  comity  which  seems  to  har- 
monize with  the  enlightened  spirit  of  the  age,  we  cannot  agree  with 
his  honor,  the  district  judge,  who  tried  the  case  below. 

Certainly,  if  it  had  been  shown  that  the  Virginia  creditor  had 
received  any  thing  on  the  claim,  either  iti  Virginia  or  elsewhere, 
equity  would  postpone  such  creditor  here,  until  others  were  made 
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equal,  or  had  been  paid  pro  rata  to  the  same  extent.  The  language 
of  the  statement  of  facts  seems  to  indicate  that  there  was  some 
estate  in  Virginia,  but  to  what  extent  and  whether  appellant  is 
justly  chargeable  with  any  thing  is  not  shown.  Appellant  is,  there- 
fore, entitled  to  participate  in  the  assets  in  the  hands  of  the  admin- 
istrator here,  according  to  the  rank  and  classifi cation  of  her  claim. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 


Wilson  v.  The  Statb. 

(46  Tex.  76.) 

I 

La/reeny — Of  seoeral  articles  when  constUvies  oiie  offense — AuirrfoU  eonvieC 

The  stealiDg,  at  the  same  time  and  place,  of  several  articles  belonging  to 
different  persons  is  but  one  offense,  and  a  conviction  of  larceny  of  one  of 
such  articles  is  a  bar  to  an  indictment  for  larceny  of  another.* 

TNDICTMENT  for  larceny.    The  opinion  states  the  case. 

A,  J.  Peeler,  assistant  attorney-general,  for  State. 

Reeves,  A.  J.  In  this  case  there  was  no  appearance  for  the 
appellant.  The  case  was  submitted  for  the  State  on  the  brief  of  the 
assistant  attorney-general. 

There  were  two  indictments  pending  in  the  Criminal  Court  of 
Dallas  city  against  the  appellant.  In  the  first  one,  numbered  on 
the  docket  of  the  Criminal  Court  2398,  the  defendant  was  charge<1 
with  theft  of  a  gelding  belonging  to  Granville  Criner,  chargiMJ 
in  the  indictment  to  have  been  taken  from  the  possession  of  D.  N. 
Harden,  who,  as  averred,  was  holding  the  animal  for  the  owner. 
The  other  indictment,  numbered  on  the  docket  2399,  and  found 
at  the  same  term  of  the  court,  charged  the  defendant  with  theft 
of  a  saddle,  bridle,  and  blanket,  one  pair  of  saddle-bags,  one  am- 

*  See  State  ▼.  Henneaeey,  IS  Am.  Rep.  25S. 
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brella,  three  shirts,  one  pair  pants,  two  pairs  of  drawers,  belonging 
to  D.  N.  Harden,  and  taken  from  his  possession  on  the  10th  day 
of  July,  1874,  being  the  same  day  the  gelding  was  stolen  from 
him. 

It  appears  that  the  defendant  was  first  put  upon  his  trial  on 
indictment  No.  2399,  charging  him  with  stealing  the  saddle,  bridle, 
and  blanket,  etc.,  on  which  charge  he  was  convicted  by  the  jury, 
and  his  punishment  assessed  at  a  fine  of  one  hundred  dollars  and  one 
year's  confinement  in  the  county  jail;  and  by  the  judgment  of  the 
court  he  was  remanded  to  the  custody  of  the  sheiiS  until  the  fine 
and  costs  were  paid,  and  for  the  further  term  of  one  year,  accord- 
ing to  the  verdict  of  the  jury. 

On  his  trial  for  stealing  the  gelding,  as  charged  in  indictment 
Na  2398,  the  defendant  pleaded  the  former  conviction  on  the 
indictment  No.  2399  as  a  bar,  and  asked  to  be  discharged  from 
further  prosecution,  because  the  offense  for  which  he  had  been 
tried  and  convicted  was  in  fact  and  in  law  the  same  offense  of 
which  he  then  stood  charged.  Upon  the  motion  of  the  district 
attorney  the  plea  was  stricken  out  by  the  court.  The  case  being 
submitted  to  a  jury  a  verdict  was  returned  assessing  the  punish- 
ment at  fifteen  years'  confinement  in  the  penitentiary.  The  motion 
for  a  new  trial  being  overruled,  the  defendant  has  appealed. 

The  court  did  not  err  in  refusing  to  give  the  special  charges 
asked  by  the  defendant,  being  one  of  the  grounds  of  the  motion 
for  a  new  trial. 

The  first  charge  asked  by  the  defendant  was  to  the  effect  that 
the  State  could  only  prove  that  Granville  Criner,  the  owner,  did 
not  give  his  consent  to  defendant  to  take  the  gelding,  by  Criner  him- 
self, or  by  the  confession  of  the  defendant.  The  court  instructed 
the  jury  **  that  the  want  of  the  owner's  consent  could  be  estab- 
lished by  the  evidence  of  the  party  from  whom  the  property  was 
taken  or  the  party  who  was  the  owner,  or  it  may  be  established  by 
facts  and  circumstances,  provided  such  circumstances  so  proven  are 
of  such  a  nature  as  to  exclude  absolutely  every  reasonable  presump- 
tion that  the  owner  gave  his  consent  to  the  taking." 

The  appellant  has  no  just  ground  to  complain  of  this  charge. 
Lawrance  v.  The  State,  4  Yerg,  145;  Free  v.  Tlie  State,  13  Ind. 
324. 

The  second  charge  refused  was  given  substantially  in  the  general 
charge,  and  the  court  was  not  required  to  repeat  it. 
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The  fourth  ground  of  the  motion  for  a  new  triid  presents  the 
material  question  in  the  case^  to  wit:  because  the  court  erred  in 
striking  out  defendant's  plea  of  autrefois  convict, 

Wharton,  in  his  work  0:1  American  Criminal  Law  (I  vol.,  § 
570)y  says:  ^'  Whenever  the  offenses  charged  in  the  two  indictments 
are  capable  of  being  legally  identified  as  the  same  offense  by 
averments^  it  is  a  question  of  fact  for  a  jury  to  determine  whether 
the  averments  be  supported  and  the  offenses  be  the  same.  In  siu^fa 
cases  the  replication  ought  to  conclude  to  the  country.  But  when 
the  plea  of  autrefois  acquit^  upon  its  face^  shows  that  the  offenses 
are  legally  distinct,  and  incapable  of  identification  by  avermenta, 
as  they  must  be  in  all  material  points,  the  replication  of  nul  tiel 
record  may  conclude  with  a  verification.  In  the  latter  cases,  the 
court,  without  the  intervention  of  a  jury,  may  decide  the  issue." 

The  same  rules  apply  to  the  plea  of  autrefois  convict. 

**The  plea,"  says  Bishop,  "must  set  out  the  record  of  the  for- 
mer conviction  or  acquittal,  including  the  caption  and  indictment, 
and  alleged  that  the  two  offenses  are  the  same,  and  that  the 
defendant  in  the  former  is  the  same  person  who  is  the  defendant 
in  the  latter."     1  Bishop's  Cr.  Pro.,  §§  814,  816. 

"When  there  are  special  pleas  upon  which  the  jury  are  to  find 
they  must  say  in  their  verdict  that  the  matters  alleged  in  such 
pleas  are  either  true  or  untrue."  Code  Cr.  Pro.,  art.  3091,  Paa- 
chal's  Dig. 

In  the  case  of  Davis  v.  The  State,  42  Tex.  494,  the  court  said: 
"  It  would  certainly  be  most  in  harmony  with  our  general  practice 
to  submit  both  issues  (the  plea  of  not  guilty  and  plea  of  former 
conviction)  to  the  jury,  with  directions  to  fii-st  consider  the  special 
plea ;  and  if  they  found  that  to  be  true,  to  proceed  no  further  than 
to  return  their  verdict  upon  it." 

The  rule  to  be  deduced  from  the  authorities  is,  that  where  the 
offenses  charged  in  different  indictments  are  so  diverse  as  not  to 
admit  of  proof  that  they  are  the  same,  the  court  may  decide  the 
issue  without  submitting  it  to  a  jury. 

In  the  case  of  Boggess  v.  The  State,  from  McLennan  county, 
decided  at  Austin,  43  Tex.  347,  the  action  of  tlie  court  sustaining 
exceptions  to  the  plea  was  held  to  be  con-ect 

In  the  case  at  bar  we  arc  not  able  to  say  that  it  necessarily 
appears  by  the  record  that  the  offenses  are  iucapable  of  identifica- 
tion.     The  plea  alleges  that  they  are  the  same,  and  that  the 
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defendant  is  the  same  person  in  both  indictments.  The  theft  as 
alleged  in  both  indictments  is  charged  to  have  been  committed  on 
the  same  day  and  from  the  same  person.  In  one  case  he  was  the 
owner  of  the  property^  and  in  the  other  he  was  in  possession,  and 
holding  the  same  for  the  owner,  according  to  the  allegations  of  the 
indictment. 

If  we  look  to  the  evidence  on  the  trial  for  the  theft  of  the  geld- 
ing, as  may  be  done  in  considering  the  motion  for  a  new  trial,  it 
will  be  seen  that  D.  N.  Harden,  from  whose  possession  the  property 
was  taken,  testified  that  a  new  saddle,  a  pair  of  saddle-bags  filled 
with  clothing,  a  blanket,  and  an  umbrella  strapped  on  the  saddle, 
were  on  the  horse  at  the  time  he  was  taken,  being  in  part  snch 
articles  as  are  described  in  the  indictment.  The  saddle-bags  may 
have  contained  the  other  articles  men  tioned  in  the  indictment. 
The  horse  and  the  saddle  and  saddle-bags  belonged  to  Granville 
Criner,  leaving  it  to  be  inferred  that  the  other  articles  belonged  to 
the  witness  Harden,  as  averred  in  the  indictment 

''  To  sustain  this  plea  {autrefois  convict  or  acquit)  it  is  not  suf- 
ficient simply  to  put  in  the  former  record  ;  some  evidence  must  be 
given  that  the  offenses  charged  in  the  former  and  present  indict- 
ments are  the  same.  This  maybe  done  by  showing,  by  some  person 
present  at  the  former  trial,  what  was  the  offense  actually  investi- 
gated there ;  and,  if  that  is  consistent  with  the  charge  in  the 
second  indictment,  a  presumptive  case  will  thus  be  made  out,  which 
must  be  met  by  proof  on  the  other  side  of  the  diversity  of  the 
two  offenses.^'  1  Bishop's  Cr.  Pro.,  §  816.  Both  of  the  pleas,  of 
former  conviction  and  not  guilty,  should  have  been  submitted  to 
the  jury  for  their  action,  under  the  direction  of  the  court  as  indi- 
cated in  the  opinion. 

As  the  case  must  be  reversed  for  the  error  in  striking  out  the  plea 
of  former  conviction,  it  becomes  necessary  to  inquire  as  to  what 
effect  shall  be  given  to  the  plea  if  found  to  be  true.  On  the  sup- 
position that  the  horse  and  saddle  and  saddle-bags  belonged  to 
Criner,  and  the  other  articles  belonged  to  Harden,  and  that  all 
were  taken  at  some  time  and  place,  and  from  the  possession  of  the 
same  person,  the  question  would  be  whether  the  taking  in  the  sup- 
posed case  would  be  distinct  larcenies,  or  only  one  offense.  The 
authorities  are  found  to  be  conflicting  on  the  question. 

Wharton  says:  ''Where  a  man  simultaneously  steals  two  arti- 
cles — e,  g*j  a  horse  and  a  saddle  together — he  may  be  convicted  on 
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separate  indictments  for  each  offense,"  §  565,  referring  to  the 
State  V.  Thurstoiiy  it  McM.  (S.  C.)  382.  In  this  case  the  defend- 
ant was  indicted  for  stealing  cotton  belonging  to  three  difFerent 
indiyiduals,  and  was  convicted  in  the  three  cases;  and  the  con- 
viction in  one  case  was  held  to  be  no  bar  to  the  conviction  in 
the  two  other.  The  court  said:  "The  stealing  of  the  goods  of  dif- 
ferent persons  is  always  a  distinct  felony,  or  may,  at  least,  be  so 
treated  by  the  solicitor,  if  in  his  discretion  he  thinks  proper  so  to 
do/'  Wharton  also  refers  to  the  case  of  the  Commonwealth  v. 
Andrews,  2  Mass.  409  —  an  indictment  for  receiving  stolen  goods 
belonging  to  different  persons. 

These  cases  and  some  other  citing  English  authority  sustain  the 
doctrine  contended  for.  The  great  weight  of  American  authori- 
ties is  belie vjed  to  be  the  other  way. 

In  the  State  v.  Williams^  10  Humph.  101,  a  case  for  stealing 
a  gelding,  one  saddle,  one  blanket,  a  bridle  and  martingale,  the 
court  said:  "The  crime  is  single.  All  the  things  are  charged  to 
have  been  taken  at  the  same  time,  the  same  place,  and  to  have 
been  the  property  of  the  same  individual.  The  crime  being  one, 
is  indivisible;  that  is,  the  State  could  not  maintain  separate  pros- 
ecutions against  the  prisoner  for  stealing  the  horse,  for  stealing  the 
saddle,  for  stealing  the  blanket,  for  stealing  the  bndle,  for  stealing 
the  martingale;  for  this  would  be  to  punish  him  five  times  for  one 
offense;  and  yet  this  would  be  the  consequence  if  the  positions 
assumed  in  behalf  of  the  prisoner  were  sustained." 

Also  Lor  ton  v.  The  State,  7  Mo.  55.  Lorton  was  indicted  by  the 
grand  jury  of  St.  Louis  county  for  stealing  the  goods  of  Rich- 
ard Curie,  and  at  the  same  time  was  indicted  for  stealing  the 
goods  of  John  B.  Gibson.  The  defendant  plead  guilty  to  the  first 
indictment^  and  to  the  second  plead  a  former  con  Action  for  the 
same  offense.  The  prisoner  had  been  sentenced  under  the  first 
indictment  to  two  years'  imprisonment  in  the  penitentiary.  On 
the  second  trial  he  asked  the  court  to  instruct  the  jury  tliat  if 
they  believed  from  the  evidence  that  the  goods  of  Curie  and  Gibson 
were  stolen  at  one  and  the  same  time,  then  the  circumstance  of 
said  goods  belonging  to  separate  owners  did  not  constitute  several 
offenses,  and  that  if  any  person  by  the  same  act  and  at  the  same 
time  should  steal  the  goods  of  A,  B,  and  C,  this  constituted  but 
one  felony  or  offense  against  the  State;  and  that  if  they  should 
believe,  under  the  preceding  instruction,  that  the  stealing  of  the 
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goods  of  said  Curie  and  Gibson  was  one  transaction,  then  the 
former  conviction  of  the  prisoner  operated  as  a  bar.  This  instruc- 
tion was  refused.  On  appeal  to  the  Supreme  Court  it  was  held 
that  the  instruction  should  have  been  given. 

The  Supreme  Court  said:  "The  stealing  of  several  articles  of 
property  at  the  same  time  and  place  undoubtedly  constitutes  but 
one  offense  against  the  laws;  and  the  circumstances  of  several 
ownerahips  cannot  increase  or  mitigate  the  nature  of  the  offense." 

In  the  general  form  of  indictment  at  common  law  for  larceny, 
the  goods  are  described  as  belonging  to  different  owners,  3  Chitty's 
Cr.  Law,  959. 

Tinder  this  form  is  found  the  following  note:  "Where  several 
persons'  goods  are  taken  at  the  same  time,  so  thai  the  transaction 
is  the  same,  the  indictment  may  properly  include  the  whole;  but 
not  so  if  the  takings  were  at  different  times."  Here  the  stealing 
of  the  goods  of  different  persons  at  the  same  time  is  treated  as 
grand  larceny,  and  as  being  but  one  transaction. 

In  the  case  of  Jackson  v.  The  State,  and  the  case  of  Laupher  v. 
The  State,  14  Ind.  327,  reporting  but  one  of  the  cases,  the 
indictment  charged  the  defendant  with  stealing  two  horses.  It 
appeared  that  he  stole  with  the  horses,  saddles  and  biidles,  though 
not  so  charged  in  the  indictment,  and  this  was  objected  to  as  a 
fatal  variance.  The  court  held  "that  the  omission  to  include  in 
the  indictment  other  articles  stolen  at  the  same  time,  and  forming 
a  part  of  a  single  offense,  was  for  the  defendant's  benefit,  if  it  had 
any  bearing  upon  the  casfe."  *'The  State  cannot  split  up  one 
crime  and  prosecute  it  in  parts.  A  prosecution  for  any  part  of  a 
single  crime  bars  any  further  prosecution  based  upon  the  whole  or 
a  part  of  the  same  crime." 

Also  Roberts  and  Copenhaven  v.  The  State  of  Georgia,  14  Ga.  12. 
In  this  case  the  court  said:  "  The  plea  of  autrefois  acquit  or  con- 
vict is  sufficient,  whenever  the  proof  shows  the  second  case  to  be 
the  same  transaction  with  the  first." 

On  the  same  point,  2  Graham  and  Waterman  on  New  Trials, 
54,  55. 

Our  conclusion  is  that  the  stealing  of  different  articles  of  prop- 
erty belonging  to  different  persons  at  the  same  time  and  place,  so 
that  the  transaction  is  the  same,  is  but  one  offense  against  the 
State,  and  that  the  accused  cannot  be  convicted  on  separate  indict- 
ments charging  different  parts  of  one  transaction  as  a  distinct 
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offense.    A  oonyiction  on  one  of  the  indictments  bars  a  pnwecii- 
tion  on  the  other. 

Whether  or  not  the  appellant  can  bring  his  case  within  this  rule 
can  only  appear  on  another  trial. 

The  present  case  does  not  affect  the  pnnishmenfc  of  theft  under 
specified  circumstances,  as  where  it  is  conpled  with  hnrglary,  and 
the  punishment  is  doubled  as  provided  by  the  statute. 

It  is  not  necessary  to  decide  to  what  extent  offenses  other  than 
theft  may  come  within  the  scope  of  this  opinion. 

For  the  error  in  striking  out  the  special  plea  at  bar  the  case  is 
reversed  and  remanded. 

Reversed  and  remanded. 


Bye  v.  Peterson. 

(45Tez.  8U.) 

MufMpal  eorporatUnu —  Fire  UmiU — Power  of  cUff  to  eaUMUk. 

A  citj  cannot,  without  exproM  authority,  in  either  its  charter  or  bj  Btatut«» 
establish  fire  limits  and  declare  wooden  buildings  within  such  limitfl  to  be 
nuisances. 

ACTION  for  an  injunction  to  restrain  the  enforcement  of  an 
ordinance.    The  opinion  states  the  case. 

R.  F.  Pye  and  John  R,  Kennard^  for  appellants,  cited  Oabel  t. 
Homton,  29  Tex.  335;  Abbot's  Dig.  (of  Municipal  Corp.)  493,  511, 
514,  and  cases;  Brady  v.  N,  W,  Ins.  Co,y  11  Mich.  425;  lUller  v. 
Burch,  32  Tex.  210;  2  Kent,  340;  Slaughter-house  Cases,  16  Wall. 
62;  VanderbiU  v.  Adams^  7  Cow.  349;  Roberts  v.  Ogle,  30  111.  450: 
City  of  Waco  v.  Powell,  32  Tex.  258  ;  Wadleigh  v.  Gilman,  12  Me. 
403 ;  1  Dill,  on  Mun.  Corp.  430,  and  cases. 

Randolph  £  Kinney,  for  appellee,  cited  Sedg.  on  Stat  &  Const. 
Law,  466;  Cooley's  Const.  Lim.  192,  194,  195,  203;  2  Kent,  2W; 
Beaty  v.  Lessee  of  Enowles,  4  Peters,  152;  Miller  v.  Burch,  32  Tex, 
210;    Angel  on  Corp.,  ch.  2,  §  6;    3  BL  Com.  216;    4  id.  166; 
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Hodges  v.  Cxty  of  Buffalo,  %  Denio,  110;  Burditt  v.  Staenson,  17 
Tex.  502;  Dirgan  v.  Waddell,  9  Ired.  245;  Kirhkam  v.  Handy,  11 
Humph.  406;  1  Strange,  636. 

Gould,  J.  The  appellee  brought  this  suit  to  enjoin  the  enforce- 
ment of  an  ordinance  of  the  city  of  Navasota  establishing  fire 
limits,  declaring  wooden  buildings  thereafter  erected  within  these 
limits  to  be  nuisances,  and  providing  for  the  removal  of  such 
buildings  and  the  punishment  of  parties  erecting  them.  The  injunc- 
tion was  gi'anted,  and,  on  the  final  hearing,  was  made  perpetual, 
and  from  this  judgment  the  city  has  prosecuted  an  appeal.  Whether, 
under  its  charter,  the  city  was  empowered  to  pass  such  an  ordinance, 
is  the  sole  question  presented  for  our  consideration. 

The  charter  contains  no  express  grant  of  such  power.  It  is  claimed 
under  the  general  grant  of  power  in  the  first  section  of  the  charter, 
aathorizing  the  city  to  ^*  ordain  and  establish  such  acts,  laws, 
regulations,  and  ordinances  not  inconsistent  with  the  Constitution 
or  laws  of  this  State,  as  shall  be  needful  for  the  government,  inter- 
ests, welfare,  and  good  order  of  said  body  politic."  It  is  also 
claimed  under  a  clause  confemng  on  the  city  council  power,  by 
ordinance,  ''to  abate  and  remove  nuisances,  and  to  punish  the 
authors  thereof  by  penalties,  fine,  and  imprisonment,  and  to  define 
and  declare  what  shall  be  nuisances."  The  form  of  the  ordinance 
indicates  that  it  was  framed  under  this  latter  clause. 

The  clause  of  the  charter  just  cited  certainly  does  not  convey  an 
unlimited  authority  to  declare  that  to  be  a  nuisance  which,  "in  its 
nature,  or  its  situation,  or  use,  is  not  such."  1  Dillon  on  Mun. 
Corp.,  §  308;  Yates  v,  Milwaukee,  10  Wall.  498. 

Neither  in  its  legal  nor  general  meaning  does  the  word  "  nuisance" 
apply  to  wooden  buildings,  even  in  towns  and  cities.  The  erection 
and  occupation  of  such  is  an  ordinary  exercise  of  the  property 
rights  of  the  owner  of  the  lands,  and  is  far  from  falling  within  the 
legal  definition  of  a  nuisance,  at  common  law.  The  power  to  pro- 
hibit such  buildings  in  certain  localities  is  statutory,  and  is  a  limi- 
tation on  the  ordinary  rights  of  property.  Whilst  the  legislative 
power  to  authorize  such  prohibitions  is  now  conceded,  the  nature 
of  the  power  is  so  high  and  the  subjects  themselves  so  far  vanous, 
that  it  seems  not  naturally  embraced  in  the  subordinate  power  to 
declare  and  abate  nuisances.    To  so  construe  it  would  be  to  extend  J 
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the  grant  of  power  to  a  subject  not,  we  think,  within  the  intention 
of  the  law-makers  in  the  claase  cited. 

This  conclusion  is  strengthened  by  reference  to  the  former  and 
existing  general  act,  providing  for  the  incorporation  of  towns  and 
cities,  and  to  numerous  special  acts  of  incorporation  which  show 
that  these  subjects — nuisances  and  fire  limits — have  usually  been 
treated  as  distinct,  and  provided  for  Iiy  distinct  and  separate  grants 
of  power.  Paschal's  Dig.,  arts.  526:>,  5275;  Laws  of  1875,  p.  130,  § 
64;  p.  143,  §  105;  Spec.  Laws  of  1870,  p.  72,  etc. 

We  are  also  of  opinion  that  the  general  grant  of  power  to  estab- 
lish ordinances  needful  for  the  welfare  of  the  city  did  not  authorize 
the  passage  of  such  ordinances  as  the  one  in  question. 

Municijial  corporations  can  exercise  those  powers  only  "  which 
are  expressly  or  impliedly  conferred,  subject  to  such  regulations 
or  restrictions  as  are  annexed  to  the  grant."  Coolcy  on  Const. Lim. 
192. 

**  The  general  disposition  of  the  courts  of  this  country  has  been 
to  confine  municipalities  within  the  limits  that  a  strict  construc- 
tion of  the  grants  of  powers  in  their  charters  will  assign  to  them; 
tlius  applying  substantially  the  same  rule  that  is  applied  to  charters 
of  private  corporations.  The  reasonable  presumption  is,  that  the 
State  has  granted,  in  clear  and  unmistakable  terms,  all  it  has 
designed  to  grant."  Cooley,  195. 

This  presumption  applies  with  undiminished  force  when  the 
power  sought  to  be  implied  is  one  to  limit  those  rights  of  property 
which  are  secured  to  every  citizen  under  the  general  laws  of  the 
State.    Potter's  D warns,  146. 

To  infer  the  power  to  establish  fire  limits,  from  the  general  terms 
used  in  this  charter,  would  be  to  disregard  the  rules  of  construc- 
tion just  cited,  and  would  go  far  in  the  direction  of  the  opposite 
proposition  —  that  specific  grants  of  power  ai-e  unnecessary.  If 
this  general  clause  includes  the  power  claimed,  it  would  seem  diffi- 
cult to  place  limits  on  its  meaning. 

It  is  true  that  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, says  :  "  Municipal  corporations,  with  power  to  provide  for 
the  safety  of  their  inhabitants,  may  prohibit  the  throwing  of  heavy 
or  dangerous  articles  from  the  upper  stories  of  buildings  into  the 
streets  or  open  spaces  near  them,  where  persons  are  in  the  habit  of 
passing;  and  may  establish  fire  limits,  and  prevent  erection  therein 
of  wooden  buildings."  1  Dillon,  §  338.  Of  thr  ca?cs  referre<l  to 
in  the  note  to  this  section,  Wadhigh  y.  GUman,  12  Me.  403,  is  the 
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only  case  where  it  is  decided  that  such  a  general  grant  of  power 
embraces  all  necessary  police  regulations,  and  includes  a  power  to 
establish  fire  limits  and  prohibit  wooden  buildings.  Indeed  there 
is  not  among  the  cases  cited  (and  it  is  proper  to  remark  that  they 
are  cited  not  on  this  point  alone,  but  on  other  points  growing  out 
of  fire  ordinances)  any  other,  nor  have  we  found  any  other,  unless 
it  he  one  which  we  will  now  refer  to  at  length,  where  such  an  ordi- 
nance appears  to  have  been  enacted  without  some  specific  legislative 
autliority.  Brady  y.  Ins,  Co,,  11  Mich.  425;  Douglass  v.  Common- 
wealih,  2  Rawle,  262;  Respublica  wDiiquet,  2  Yeates,  493;  Slewart 
V.  CominomoeaUh,  10  Watts,  30T;  Vanderhilt  v.  Adams,  7  Cow. 
349;  27  Conn.  332;  4  id.  65,  68. 

On  the  other  hand,  is  the  case  of  the  Mayor  of  Hudson  v.  Thome 
and  otliers,  also  referred  to  by  Judge  Dillon.  The  charter  of  that 
city  "authorized  the  common  council  to  pass  such  ordinances  to 
remove  or  prevent  the  construction  of  any  fire-place,  hearth,  chim- 
ney, stove,  oven,  boiler,  kettle,  or  apparatus  used  in  any  house, 
building,  manufactory  or  business,  which  might  be  dangerous  in 
eansing  or  promoting  fires;  to  regulate  or  prevent  the  carrying  on 
of  manufactures  dangerous  in  causing  or  promoting  tires;  to  adopt 
and  establish  such  regulations  for  the  prevention  or  suppression  of 
fires  as  might  be  necessary;  and  generally  to  make  all  such  rules, 
regulations,  by-laws,  and  ordinances  for  the  good  government  of 
the  city  and  the  trade  and  commerce  thereof  as  they  might  deem 
expedient,  not  repugnant  to  the  Constitution  and  laws  of  the 
State."  Chancellor  Walworth  says:  *•  I  am  satisfied,  however, 
that  under  the  provisions  of  this  charter,  the  legislature  never 
intended  to  give  to  the  common  council  the  power  to  restrict  the 
erection  of  wooden  or  frame  buildings  within  the  city,  or  to  limit 
the  size  of  buildings  which  individuals  should  be  permitted  to 
erect  on  their  own  premises.  And  as  the  ordinance  is  an  attempt 
to  exercise  such  a  power  only,  it  is  inoperative  and  void."  7  Paige, 
2G1. 

The  authorities  cited  certainly  do  not  settle  the  question,  and 
are  not  such  as  to  justify  us  in  adopting  a  construction  which 
appears  to  be  a  departure  from  principle. 

We  are  confirmed  in  our  conclusions  by  tlie  fact  that  the  general 
law  for  the  incorporation  of  towns  which  was  in  force  when  this 
charter  was  granted,  contained  the  following  provision  :  ''In 
addition  to  such  powers  as  are  by  this  act  vested  in  a  board  of  J 
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aldermen  of  a  town,  a  city  council  shall  have  power,  on  the  written 
application  of  the  ownera  of  three-fourths  of  erery  square,  to  pro- 
liibit  the  erection  of  any  except  brick,  stone,  or  concrete  buildings 
within  the  square/'  Paschal's  Dig.,  art.  5275.  It  seems  that  not 
only  was  a  specific  grant  of  power  deemed  necessary,  but  that  by 
the  genei-al  law  it  was  not  granted  to  towns,  but  to  cities  only,  and 
to  them  only  conditionally,  and  to  be  exercised  at  the  request  of  a 
certain  proportion  of  the  property  owners  interested. 

Whilst  the  general  law  in  force  **  regulating  the  incorporation  ' 
of  cities  of  one  thousand  inhabitants  or  over,"  enacted  in  1875, 
contains  no  such  limitations,  it  is  specific  and  minute  in  its  graut 
of  power.     Under  neither  statute  was  this  important  power  left  to 
be  inferred  from  any  general  grant. 

We  are  of  opinion  that  the  ordinance  of  the  city  of  Navasotawas 
not  authorized  by  its  charter,  and  the  judgment  is  accordingly 
affirmed. 

Affimud. 
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POIJSLBY  y.  AlfDSBSOK. 

(7W.  Va.  SOL) 

OoiUraei —  Damage  Jcr  hreaeh  of —  Special  cotUtoU  of  aUomeiffar  terviees. 

An  attorney  made  a  special  oontiact  with  a  client  to  proeecute  asait  in  equity 
for  a  certain  fee  and  a  farther  fee  contingent  on  eucceas  in  the  caee.  The 
client  afterward  dlsmisaed  his  suit  without  the  attorney's  consent.  BM, 
that  the  attorney  was  not  entitled,  as  a  matter  of  law,  to  recover  the  whole 
contingent  fee ;  hut  that  he  might  recover,  either  on  a  special  count  or  & 
quantum  meruit,  the  reasonahle  value  of  his  services. 

A  GTION  of  aasumpsit.     The  opinion  states  the  case, 

Henry  J.  Fisher,  for  appellant. 

Smith  A  Knight f  for  appellees. 

Paull>  J.  An  action  of  assumpsit  was  brought  by  the  plain- 
tiffsy  D.  Polsley  ft  Son,  who  were  attorneys  at  law,  upon  the  fol- 
lowing article  of  agreement,  to- wit:  ''  An  article  of  agreement  made 
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and  entered  into  between  Lewis  Andei-son  of  the  first  part,  D. 
Polfiley  &  Son,  and  W.  H.  Tomlinson  of  the  second  [mrt^  loilnessetk: 
That  the  said  Lewis  Andei*son  has  instituted  a  suit  in  equity  m 
the  Circuit  Court  of  Mason  county  for  the  specific  performance  of 
a  contract  for  fifty  acres  of  land,  entered  into  between  the  said 
Lewis  Anderson  and  John  Anderson,  in  his  life-time;  said  sait  is 
against  the  heirs  of  said  John  Anderson  :  Now,  therefore,  it  is 
agreed  that  the  said  Polsleys  and  Tomlinson  are  to  i-eceivc,  for  their 
legal  services,  one  hundred  dollars,  each,  certain,  and  if  the  said  sui*; 
is  decided  in  favor  of  the  said  Lewis  Anderson,  then  the  said  Pols- 
leys  and  Tomlinson  are  to  receive  from  said  Lewis  Anderson  three 
hundred  dollars,  each,  in  all  six  hundred  dollars."  The  declaration 
contains  four  counts ;  the  first  and  fourth  being  substantially  the 
same,  set  forth  the  contmct  or  its  substance,  and  after  alleging 
that  the  plaintiffs  commenced  said  suit,  were  diligently  prosecuting 
the  same,  do  further  allege,  that  the  said  defendant,  Lewis  Ander- 
son, caused  said  suit,  without  the  consent  of  the  plaintiffs,  to  be 
dismissed  from  court,  and  did  thereby  hinder  and  prevent  the  said 
plaintiffs  from  prosecuting  said  suit  to  a  final  decision,  in  consider- 
ation whereof  the  said  Anderson  undertook  and  promised  to  i>ay 
said  plaintiffs  the  sum  of  $300,  etc.  The  second  and  third  counts 
are  the  common  counts  for  work  and  labor,  care  and  diligence  of 
the  plaintiffs  about  the  business  or  suit  of  said  defendant,  and 
upon  an  account  stated.  A  demurrer  was  entered  to  the  declaration 
and  to  each  count  thereof  :  This  demurrer  was  overraled  by  the 
court,  and  on  the  trial  one  instruction  was  asked  by  the  appellant, 
Anderson,  the  defendant  in  the  court  below  to  the  effect,  in  snb> 
stance,  that  the  dismissal  of  the  suit  did  not,  necessarily,  entitle 
the  plaintiffs  to  the  recovery  of  the  contingent  fee  referred  to  in  the 
contract,  which  instruction  was  refused.  Four  instructions  were 
asked  by  the  appellees,  the  plaintiffs  in  the  suit  below  (all  in  sub- 
stance the  same),  to  the  effect  that  the  plaintiffs  having  been 
prevented  by  the  act  of  the  defendant  and  without  their  consent, 
from  performing  the  condition  precedent  contained  in  the  contract, 
that  then  the  plaintiffs  were  entitled  to  recover  the  same  amount 
as  they  would  have  been,  if  the  condition  had  been  performed. 
These  instructions  were  given  by  the  court. 

It  is  obvious  that  the  chief  question  presented  for  our  considera- 
tion, under  the  declaration  and  these  instructions,  is  this  :  What  is 
the  measure  of  recovery  to  which  the  plaintiffs  were  entitled? 
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Such  is  the  endless  number  of  variety  of  subjects,  and  so  manifold 
are  the  interests  to  which  contracts  are  applied,  while  so  many 
equitable  considerations  so  often  attend,  either  their  failure  or 
their  execution,  that  it  has  been  found  exceedingly  difficult,  in 
practice,  to  establish  any  one  rule  which  shall  be  of  uniform  and 
universal  application  ;  in  this  view  the  question  may  not  be 
regarded  as  wholly  free  from  all  difficulty. 

This  is  simply  a  case  of  an  alleged  violation  of  contract,  without 
any  oppression,  fraud  or  malice  calling  for  exemplary  damages. 
In  all  this  class  of  cases,  it  is  the  object  of  our  English  and  Ameri- 
can systems  of  law  to  give  tompensation  to  the  party  injured  for 
the  actual  loss  sustained.  This  compensation  is  furnished  in  the 
damages  which  are  awarded  according  to  the  established  rules;  and 
these  rules  form  what  is  called  the  measure  of  damages.  '^  It  is  a 
natural  and  legal  principle,"  said  Shippen,  chief  justice  of  the 
Supreme  Court  of  Pennsylvania,  that  the  compensation  should  be 
equivalent  to  the  injury."  "The  general  rule  of  law,"  said  Story, 
J.,  is  this:  "  Whoever  does  an  injury  to  another  is  liable  in  dam- 
ages to  the  extent  of  that  injury.  It  matters  not  whether  the  injury 
is  to  the  property  or  the  person,  or  the  rights,  or  the  reputation  of 
another." 

But  in  forming  a  proper  idea  of  legal  compensation,  it  must  be 
remembered  that  in  cases  of  contract,  as  a  general  rule,  the  law 
regards  only  actual  pecuniary  loss  directly  sustained,  disregarding 
indirect  pecuniary  loss,  the  value  of  time  and  expenses  incurred  in 
htigation^  and  taking  no  notice  whatever  of  the  motives  of  the 
defaulting  party;  that  whether  the  engagement  be  broken  through 
inability  or  design,  the  amount  of  remuneration  is  the  same. 
Sedgw.  on  Meas.  of  Dam.  26,  27,  33  and  34.  Wisely,  therefore," 
the  law  has  not  attempted  to  secure  what  (from  the  nature  of  the 
case)  is  impossible  to  men,  a  perfect  rule  of  compensation.  Speak- 
ing upon  this  subject,  Chief  Justice  Marshall  says:  **  It  would 
be  going  a  srreat  way  to  subject  a  debtor  who  promises  to  pay  a 
debt,  to  all  the  loss  consequent  on  his  failure  to  fulfill  his  promise. 

The  general  policy  of  the  law  does  not  admit  of  such  strictness; 
and  although,  in  morals,  a  man  may  justly  charge  himself  as  the 
cause  of  any  loss  occasioned  by  the  breach  of  his  engagement,  yet 
in  the  course  of  human  affairs,  such  breaches  are  so  often  occa- 
sioned by  events  which  were  unforeseen,  and  could  not  easily  be 
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preveutedy  thut  interest  is  generally  cousidcred  as  compensation 
which  must  content  the  injured."  Sliort  v.  Skipwith,  1  Brock. 
103-114. 

With  the  expression  of  these  views  of  the  nature  and  extent  of 
compensation,  which  the  law  contemplates  in  furnishing  a  remedy 
for  the  breach  of  a  contnvct,  we  observe,  secondly,  that  as  u  general 
and  important  rule,  the  contract,  itself,  furnishes  the  measure  of 
datiiages.  '*  But  this  rule  is  always  qualified,"  says  Mr.  Sedgwick 
in  his  work  on  Damages,  '*  and  when  it  is  said  that  tlie  eontraci 
furnishes  the  measure  of  damages,  it  is  not  thereby  meant  that  the 
party,  ready  to  perform  his  contract,  will  be  able  to  recover  of  the 
party  in  default  the  entire  price  njimed  in  the  agreement.  On  the 
contrary,  it  has  been  held,  in  many  cases,  that  in  actions  for  breach 
of  contract,  the  measure  of  damages  is  not  the  price  stipulated  to 
be  paid  on  full  performance,"  but  the  actual  injury  sustained  in 
consequence  of  the  defendant's  default."  The  doctrine  as  thus 
stated  is  sustained  and  illustrated  in  the  case  of  CliamherUn  v. 
McCaUister,  6  Dana  (Ky.),  352.  It  was  there  held  that  a  jilaintiff 
contracting  to  do  work  for  a  stipulated  price  and  who  is  ready  to 
perform  his  agreement,  but  is  prevented  by  the  other  party,  cannot 
recover  the  price  named  in  the  contract  for  the  whole  work,  but 
only  the  actual  damages  sustained  by  him.  Says  Chief  Justice 
Robertson,  **  if  the  conduct  of  the  plaintiffs  excused  the  defend- 
ants in  error  for  their  non-completion  of  the  entire  job  they  had 
covenanted  to  perform,  and  entitled  them  to  an  action,  still  the 
proper  and  only  legal  criterion  of  recovery  was,  in  our  opinion,  the 
actual  damage  they  had  sustained  and  not  necessarily  the  whole 
price  to  which  they  would  have  been  entitled,  had  they,  without 
prevention  or  obstruction,  plastered,  according  to  contract,  the 
three  houses." "There  is  no  reason  for  it;  and,  in  our  judg- 
ment, there  is  no  authority  which,  when  rightly  nnderatood  and 
applied,  will  sustain  such  a  pretension.  Did  they  sustain  any  dam- 
age ?  Then  they  were  entitled  to  recover  to  the  extent  of  that  dam- 
age but  to  no  greater  extent"  This  was  in  1838.  Again  in  1845, 
the  Supreme  Court  of  New  York  made  the  following  decision  iu 
the  case  of  Clark  v.  Marstglia,  to-wit:  "  The  measure  of  damages 
against  a  party  who  has  employed  another  to  do  certain  mechani- 
cal work,  at  a  price  agreed  upon,  and  who  has  countermanded  his 
directions  and  forbidden  the  further  execution  of  the  work,  after 
it  had  been  commenced^  is   not  the  whole  amount  agreed  to  be 
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paidy  but  a  just  recompense  for  such  injury  as  the  party  employed 
has  sustained  on  account  of  the  breach  of  the  agreement.  Tlie 
party  so  employed  has  no  right  to  proceed  with  the  work  after 
such  countermand."  The  court  say,  "  the  plaintiff  was  allowed  to 
i-ccover  as  though  there  had  been  no  countermand  of  the  order; 
and  in  this  the  court  (below)  erred.  The  defendant  by  requiring 
the  plaintiff  to  stop  upon  the  painting  violated  his  contract,  and 
thereby  incurred  a  liability  to  pay  such  damages  as  the  plaintiff 
should  sustain.  Such  damages  would  include  a  recompense  for 
the  labor  done  and  materials  used,  and  such  further  sum  in  dam- 
ages, as  might,  upon  legal  principles,  be  assessed,  for  the  breach  of 
the  contract;  but  the  plaintiff  had  no  right,  by  obstinately  per- 
sisting in  the  work,  to  make  the  penalty  upon  the  defendant 
greater  than  it  otherwise  would  have  been."  After  some  further 
illustrations  of  a  pertinent  character,  the  opinion  concludes  as 
follows:  "In  all  such  cases  the  just  claims  of  the  party  employed 
are  satisfied  when  he  is  fully  recompensed  for  liis  part  performance 
and  indemnified  for  his  loss  in  respect  to  the  part  left  unexecuted; 
and  to  persist  in  accumulating  a  larger  demand  is  not  consistent 
with  good  faith  toward  the  employer."  1  Denio  (N.  Y.),  317.  In 
the  same  volume  in  the  case  of  Wilson  v.  Martuiy  C02,  and  Spencer 
V.  HaUieady  606,  the  same  doctrine  is  established.  See,  also,  Shannon 
V.  Comstock,  21  Wend.  (N.  Y.)  457.  The  same  doctrine  is  also  held  by 
the  Supreme  Court  of  Appeals  of  Indiana  in  the  case  of  Jones  v. 
Van  Patten,  3  Ind.  107.  In  tlie  foregoing  cases  the  contracts 
were  absolute  for  work  and  labor  and  specific  sums  agreed  upon. 
The  principle  of  these  appears  to  be  entirely  applicable  to  the  case 
now  under  consideration  and  applies  possibly  with  greater  force  ; 
for  here  the  contract  being  conditional,  it  does  not  necessarily  fol- 
low that  the  plaintiffs  ever  would  have  been  able  to  have  performed 
the  condition,  even  if  they  had  not  been  prevented  by  the  act  of 
the  defendant. 

In  opposition  to  these  principles,  we  are  cited  to  the  case  of  Hill 
v.  Cunnmghaniy  25  Tex.  31.  In  this  case  it  was  held  that  where  an 
attorney  contracted  for  a  contingent  fee  to  depend  upon  the  result 
of  the  suit,  and  the  client  compromises  the  suit,  without  the  con- 
sent of  the  attorney,  he  will  be  entitled  to  recover  the  whole  amount 
of  the  fee  in  like  manner  as  if  the  contingency  had  transpired  upon 
which  the  payment  of  the  fee  was  made  to  depend.  The  court,  in 
this  case,  we  observe,  has  simply  and  briefly  expressed  its  opinion, 
Vol.  XXIII.— 78 
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without  stating  any  grounds  or  reasons  upon  which  the  opinion  is 
founded,  and  without  reference  to  any  authoritii*s  whatever;  but 
does  add,  however,  that  the  rule  as  thus  announced  cannot  be  with- 
out  exceptions.  In  the  case  of  Hunt  v.  Ted,  8  Ala.  (N.  S.)  tl»e 
same  rule  is  announced  by  the  Supreme  Court  of  that  State;  but 
it  is  worthy  of  remark  that  the  only  question  which  seems  to  have 
been  argued  and  considered  by  the  court  was  whether  a  contract  to 
solicit  the  passage  of  a  private  law  by  Congress  was  valid:  and  it  was 
held  that  it  was,  and  the  party  entitled  to  hiS  stipulated  comi^ftsa- 
tion  where  the  claim  had  been  compromised.  We  are  constrained 
to  adhere  to  the  general  doctrine,  as  stilted  in  the  principles  and 
authorities  hereinbefore  cited,  as  furnishing  a  safer  and  justerrnle 
for  measuring  the  recovery  for  the  breach  of  such  contract 

In  the  light  of  these  views  and  principles  we  think  the  court 
erred  in  giving  the  instructions  asked  for  by  the  plaintiffs,  D. 
Polsley  &  Son,  and  did  not  err  in  refusing  to  give  the  instruction 
asked  for  by  the  defendant  Anderson,  to  wit,  that  proving  that 
tliey  (the  plaintiffs)  had  dismissed  said  suit,  at  the  instance  of  the 
defendant  Anderson,  was  not  in  law  equivalent  to  a  decree  in  his 
favor.  Nevertheless  the  plaintiffs  are  entitled  to  recover  for  the 
time,  work,  labor,  care  and  attention  bestowed  by  them  on  the 
business  or  suit  of  the  defendant  to  the  extent  of  their  loss  or 
injury  as  established  by  legal  rules.  Can  this  recovery  be  had 
under  the  present  declaration  ?  It  contains  the  common  qnarUnin 
vieruit  count;  and  it  is  said  vrhere  the  non-performance  of  the 
contract  arises,  not  from  any  failure  on  the  part  of  the  plaintiff, 
but  from  some  act  of  the  defendant,  who  absolutely  refuses  to  per- 
form, or  renders  himself  incapable  of  performing  his  share  of  the 
contract,  the  plaintiff  may  rescind  the  contract  and  sue  at  once  on 
a  quantum  mendt  for  what  he  has  done.  This  was  decided  in  a 
case  where  the  plaintiff  had  been  engaged  by  the  defendant  to 
write  a  treatise  on  costumes  and  ancient  armors,  to  be  published  in 
the  Juvenile  Library,  When  a  certain  progi*ess  had  been  made  in 
the  work  the  defendants  abandoned  the  publication  for  which  it 
was  intended.  The  declaration  contained  a  count  for  work  and 
labor,  upon  which  it  was  held  that  the  plaintiff  might  recoTer 
upon  the  principle  above  stated.  8  Bing.  14 ;  Mayne  on  Dam. 
166.  But  we  think  also  that  the  first  and  fourth  special  counts 
which  set  forth  the  contract  and  aver  the  readiness  of  the  plain- 
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tiffs  to  perform  the  condition  precedent  and  their  prevention  of  so 
doing  by  the  act  of  the  defendant,  are  sufficient  to'  maintain  the 
action.  In  the  case  of  Cliamberlin  v.  McCalistery  6  Dana  (Ky.), 
before  cited.  Justice  Robertson  says:  '*We  are  rather  inclined  to 
the  opinion  that  though  the  offer  and  refusal,  in  such  a  case, 
should  not  be  deemed  equivalent  to  actual  performance,  according 
to  contract,  so  far  as  the  criterion  of  recovery  might  be  concerned, 
yet  as  it  would  show  a  legal  excuse  for  non-performance  of  a  pre- 
cedent condition,  it  might  dispense  with  the  averment  of  perform- 
ance which  otherwise  would  be  necessary  in  a  declaration,  and 
that  thus  an  action  might  be  maintained  on  the  covenant,"  or,  in 
this  case,  on  the  contract.  These  counts  may  be  regarded  as 
properly  setting  forth  a  legal  cause  of  action  upon  the  contract, 
the  extent  of  the  recovery  to  be  controlled  by  the  court  by  its 
instructions,  as  if  the  same  were  upon  a  quantum  meruit. 

The  judgment  of  the  court,  entered  in  this  cause  on  the  30th 
day  of  May,  1871,  is  reversed  with  costs  to  the  appellant,  and  the 
verdict  of  the  jury  set  aside,  and  this  cause  is  remanded  to  the 
Circuit  Court  of  Mason  county  for  a  new  trial,  in  accordance  with 
the  principles  hereinbefore  expressed. 

Judgynent  reversed. 


Lewis  v.  Spencer. 

a  W.  Va.  680.) 
InjuTk/cUon  to  reglrain  coUectiim  of  torn, 

A  ooart  of  eqaity  has  JuriBdiction  to  enjoin  a  sheriff  from  making  sale  of  per* 
sonal  property  for  the  payment  of  taxes,  on  which  he  has  levied,  where  the 
bill  alleges  that  said  taxes  have  been  fully  paid  and  discharged. 

Upon  proof  that  the  taxes  have  been  paid  off  and  discharged,  the  injanction 
will  be  perpetuated.    (8u  note,  p,  0!^.) 

APPEAL  by  the  complainant  below  from  two  decrees  of  the 
Circuit  Court  of  Roane  county,  rendered  on  the  13th  and 
14th  of  November,  1872.  dissolving  an  injunction  and  dismissing 
a  bill  in  a  suit  then  pending  in  said  Circuit  Court  between  Edward 
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Lewis,  complainani,  and  John  W,  Spencer^ and  N.  P.  Lee,  respond- 
ents. 

The  object  of  the  snit  was  to  restrain  the  respondent  Spencer, 
who  was  at  the  time  acting  sheriff  of  said  Roane  county,  and  said 
Lee,  his  acting  deputy,  from  making  sale  of  a  horse  theretofore 
distrained  and  advertised  for  sale,  to  satisfy  certain  taxes  for  the 
year  1868,  in  the  hands  of  said  sheriff,  or  his  said  deputy,  for  col- 
lection, against  the  estate  of  James  A.  Lewis,  who  was  the  father 
of  complainant.  The  bill  alleged  that  the  taxes  for  which  said 
distraint  had  been  made  had  been  fully  paid  and  discharged  to  oue 
Adelbcrt  Noyes,  an  acting  deputy  of  said  sheriff,  by  the  represents- 
tives  of  the  estate  of  said  James  A.  Lewis,  and  the  proof  fnlly 
sustained  the  allegation  of  payment.  The  testimony  also  proved 
that  there  was  special  authority  in  this  case  to  receive  payment  of 
the  taxes  in  controversy,  in  addition  to  the  general  authority  inher- 
ing in  said  Noyes  as  such  deputy. 

Spencer  answered,  admitting  that  Noyes  was  his  deputy  for  the 
year  1868,  alleging  that  Noyes  was  his  deputy  ^'for  said  county 
of  Roane  and  nowhere  else;"  that  the  tax  ticket  against  said 
estate  was  never  delivered  to  said  Noyes,  but  was  retained  bv 
respondent  in  his  own  possession;  that  said  Noyes,  happening  to 
be  in  the  county  of  Kanawha  after  said  taxes  were  assessed,  made 
out  a  tax  ticket  for  the  same,  at  the  request  of  said  personal  rep- 
resentatives, and  collected  it ;  denied  the  authority  of  Noyes  to 
make  the  collection,  and  charged  that  if  paid  it  was  paid  to  a  per- 
son wholly  unauthorized  to  receive  the  same;  and  that  the  said 
personal  representatives  should  have  made  inquiry  as  to  the  author- 
ity of  said  Noyes  to  go  into  Kanawha  county  and  make  such  col- 
lection, "particularly  as  said  Noyes  then  and  there  made  out  such 
ticket!" 

The  respondents  took  no  testimony.  The  complainant  i-estcd 
his  case  on  the  deposition  of  said  Noyes,  which  sustained  the 
material  allegations  in  his  bill,  and  which  was  unimpeached,  and 
read  upon  the  hearing,  all  objections  thereto  having  been  overruled. 

The  Hon.  Robert  S.  Brown,  judge  of  said  Circiut  Court,  pie- 
sided  at  the  hearing  below. 

William  H.  Hogeman,  for  appellant 

Henry  C.  Flesher,  for  appellees. 
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Paull,  J.  The  only  qaestion  presented  apon  the  record  in  this 
case  is  as  to  the  jurisdiction  of  a  court  of  equity  to  enjoin  a  sheriff 
from  the  sale  of  personal  property  which  he  has  distrained  for  the 
payment  of  taxes. 

The  bill  alleges  that  the  sheriff  of  Boane  county,  claiming  that 
certain  taxes  were  due  and  unpaid,  had  levied  upon  a  horse  of  the 
plaintiff  for  the  payment  of  the  same,  and  had  advertised  said 
horse  for  sale;  that  the  taxes  for  which  said  levy  was  made  had 
long  since  been  paid  off  and  discharged,  and  if  said  horse  was  dis- 
posed of  under  said  advertisement  and  sale,  great  injury,  loss  and 
damage  would  accrue  to  the  plaintiff. 

The  judicial  history  of  Virginia,  and  of  this  State,  fails,  so  far 
as  we  are  aware,  to  present  any  case  wherein  the  question  here 
presented  has  been  adjudicated. 

Various  and  different  grounds  have  been  assigned  on  which  this 
jnrisdiction  is  claimed  to  be  based,  and  the  decisions  not  altogether 
uniform.  See  3  Munford,  99  and  559,  where  it  was  held  that  a 
court  of  equity  might  enjoin  a  sale  of  personal  property  until  the 
question  of  title  was  settled,  and  that  a  party  claiming  the  property 
should  not  be  left  to  an  action  at  law  for  uncertain  damages.  This 
decision,  however,  was  modified  by  the  subsequent  cases  in  3  Hand. 
25  and  170.  Mr.  Tucker,  in  his  Commentaries,  2d  vol.,4Sl,  expresses 
strong  dissent  from  these  latter  cases. 

In  the  latter  case  of  Crawford  v.  Thurmond^  3  Leigh,  85,  the 
facts  were  these  :  before  an  execution  had  been  delivered  to  the 
sheriff  the  debtor  had  made  full  satisfaction  to  the  creditor,  and 
taken  his  receipt  in  full  for  the  debt ;  it  was  held  that  though  the 
debtor  might  have  made  a  motion  to  quash  the  execution,  and  thus 
have  had  a  remedy  at  law,  yet  equity  may  give  relief  by  way  of 
injunction  to  inhibit  further  proceedings  on  the  execution. 

The  case  under  consideration  is  perhaps  not  materially  different 
in  principle,  if  it  is  conceded  that  the  tax  payer  has  a  remedy  at 
law  against  the  sheriff,  as  a  trespasser,  and  obtains  damages  by  way 
of  compensation  for  the  injury  he  has  sustained,  from  what  turns 
out  to  have  been  illegal  conduct  on  the  part  of  the  officer.  The 
latter  is  armed  with  the  authority  of  law,  with  the  tax  bill  in  his 
hands,  to  distrain,  at  once,  the  property  of  the  citizen.  If,  upon 
his  alleging  that  the  very  taxes  for  which  the  levy  has  been  made 
have  been  paid  off  and  discharged,  he  is  not  permitted  to  come  into 
equity  to  stay  the  hand  of  the  officer,  until  the  truth  of  the  facts  M 
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ean  be  ascertained,  it  is  mani|e8t  that  he  ma;  be  subjected  to  great 
hardships  and  inconvenience.  The  levy  may  have  been  made,  for 
example,  upon  the  engine  or  other  machinery  in  his  mill  or  other 
establishment,  which  are  thereby  stopped,  and  the  owner  required 
to  await  the  result  of  an  action  for  damages,  after  the  sale  and 
removal  of  the  property  have  been  effected.  A  debtor,  against 
whom  an  execution  has  issued,  but  who  claims  that  he  is  entitled 
to  further  credit  on  the  same,  is  debarred  an  entrance  into  a  court 
of  equity  for  the  reason  that  he  may  apply  to  the  court  whence  the 
execution  issued,  and  have  the  wrong  corrected.  Morrison  v. 
Speer,  10  Gratt.  228  ;  but  this  case  is  distinguished  from  the  case 
of  Crawford  v.  Thurmond^  3  Leigh,  85,  hereinbefore  cited.  In  the 
case  before  us,  the  citizen  has  no  such  ready  and  effectual  means 
of  relief.  In  this  connection  the  act  of  the  legislature  found  in 
section  2  of  chapter  158  of  the  acts  of  1871,  may  be  referred  to. 
It  provides  that  no  court  shall  have  jurisdiction  to  enjoin  the  sale 
of  any  real  estate  delinquent  for  tuxes,  unless  (among  other  things) 
it  be  averred  in  the  bill  that  all  taxes  and  levies  which  have  been 
made  and  assessed  thereon  have  been  fully  paid.  This  would  seera 
to  imply  that  in  regard  to  real  estate,  at  least,  that  where  this 
allegation  is  made  such  injunction  may  be  awarded;  and  no  suffi- 
cient reason  is  perceived  why  the  same  course  may  not  be  pursued 
in  regard  to  personal  property,  where  sale,  as  we  have  seen,  may 
also  result  in  great  inconvenience  to  the  citizen.  Upon  the  whole 
we  think  the  jurisdiction  of  the  court,  under  the  allegations  of 
this  bill,  should  be  sustained.  The  evidence  in  this  case  satisfac- 
torily shows  that  the  taxes  for  which  the  levy  was  made,  were  ])aid 
off  and  discharged,  previous  to  such  levy. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  Circuit  Court 
of  Roane  county,  made  in  this  cause,  on  the  13th  day  of  November, 
1872,  is  erroneous,  and  the  same  is  hereby  reversed  with  costs  to  the 
appellant ;  and  this  court  proceeding  to  render  such  decree  as  the 
Circuit  Court  should  have  rendered,  doth  adjudge,  order  and  decree 
that  the  order  of  injunction  heretofore  made  in  this  cause  be  made 
perpetual. 

Decree  reversed  and  injunction  perpetuated. 

Note  BY  THE  Reporter.— That  equity  has  no  jurisdtotioti  to  restrain  the 
collection  of  a  personal  tax,  even  if  it  be  ille{?aU  was  held,  in  a  weT^  -oousidered 
opinion  by  Coolbt,  J.,  in  Youmfblood  v.  Sexton,  20  Am.  Rep.  654;  8.  0.,  32 
Mich.  406.    Bat  see  City  Nat.  Banti  v.  Padncah,  Thomp.  Nat.  Bank  Cas.  900, 
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wherein  Bbown,  J.,  held,  in  the  United  States  Circuit  Court,  Sixth  Circuit, 
that  the  reined j  bj  injunction  to  stay  the  collection  of  a  tax  upon  personal  prop- 
erty could  be  invoked,  where  the  enforcement  of  the  tax  would  lead  to  a  inal« 
tiplicity  of  suits,  or  where  the  law  authorizing  the  tax  was  illegal.  So,  where 
there  is  no  means  of  recoveriiiK  back  from  the  State  taxes  illegally  assessed 
and  paid  into  the  treasury,  a  court  of  equity  will  enjoin  their  collection.  First 
yat.  Bank  v.  County  of  Douglas,  3  Dill.  296;  s.  c,  Thomp.  Nat.  Bank  Cas.287. 

The  collection  of  taxes  will  not  be  enjoined  in  equity  for  mere  legal  irregu* 
larities.  To  authorize  such  interference,  the  property  must  have  been  exempt; 
or  the  levy  without  legal  power;  or  the  persons  imposing  it  unauthorized;  or 
they  must  have  proceeded  fraudulently.  Albany,  etc.,  Co.  v.  Atnliior-GenerfU, 
16  Alb.  Law  Jour.  451  (Sup.  Ct.,  Mich.);  DuP^ige  v.  Jenks,  65  111.  275,  286,  and 
casem  cited;  Munson  v.  Jf iUer,  66  id.  880;  Chfcayo,  etc.,  R.  R.  Co.  v.  Cole,  75 id. 
601;  State.  Railroad  Tax  Cases,  92  U.  S.  575;  Mooers  v.  Smedley,  6  Johns.  Ch.  28; 
Messerk  v.  Supertrisors,  60  Barb.  190;  Cedar  Rapiils  R.  R.  Co.  v.  Carroll  Co.,  41 
I(»wji,  1.53;  Dodd  v.  Hartford,  26  Conn.  239;  Oreenv.  Muuford,  5  R.  I.  478;  Dovo 
V.  Chicago,  11  Wall.  108;  Hannewirikle  v.  Qeorgetowii,  15  id.  548;  Finnegan  v. 
Ftmaudina,  15  Fla.  879;  Harrison  v.  Vines,  46  Tex.  15. 

In  the  State  Railroad  Tax  Copies,  92  U.S.  575,  617,  the  court  laid  down  the  rule 
^*  wkh  unanimity  as  a  rule  to  govern  the  courts  of  the  United  States  in  their 
action  in  such  case:«,''  that  no  injunction,  preliminary  or  final,  can  be  granted  to 
stay  the  collection  of  taxes,  until  it  is  shown  that  all  the  taxes  conceded  to  be 
dae,  or  which  the  court  can  see  ought  to  be  paid,  or  which  can  be  shown  to  be  due 
by  affidavits,  have  been  paid  or  tendered  without  demanding  a  receipt  in  full. 
The  court  cited  in  support  of  this,  Cooley  on  Tax,  587 ;  Palmer  v.  Napoleofi,  16 
Mich.  176;  Hersey  v.  Supervinora^  16  Wis.  185;  Roseberry  v.  Huff,  27  Ind.  12; 
Frazer  v.  Liebon,  16  Ohio  St.  614;  Pannely  v.  Railroad  Companies,  3  Dill.  19 
See,  also,  Ottawa  Glass  Co.  v.  McCaUb,  81  lU.  556. 

One  municipality  cannot  maintain  a  suit  to  restrain  the  collection  of  a  tax 
levied  by  another.     Xunda  v.  Chrystal  Lake,  79  111.  311. 

A  State  cannot  maintain  an  action  to  restrain  the  collection  of  a  municipal 
tax  to  pay  void  municipal  bonds.    State  v.  McLaughlin,  22  Am.  Rep.  264. 

Nor  can  a  township.    Centre  Towtiship  v.  HufU,  16  Kan.  430. 

So  tax  payers  cannot,  as  such,  maintain  a  suit  to  restrain  the  collection  of  a 
tax  and  the  application  of  Its  proceeds.  KHhourn  v.  St.  John,  17  Am.  Rep.  291. 
But  they  may  to  restrain  the  illegal  act  of  municipal  officers  which  will  increase 
(he  taxes.    Newmeyer  v.  Missouri,  etc,  14  id.  394. 


State  v.  Stewart. 

(7  W.  Va.  TM.) 

IHal^  Bxaminatian  in  criminal  ease  —  Statute  requiring^  eannoi  be  insisted 

on  after  verdict  and  judgment. 

A  statute  provided  that  before  any  prisoner  is  tried  for  felony  in  a  Superior 
Goart  he  shall  be  examined  before  an  inferior  court,  unless  such  examlnft- 
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tion  be  waived  by  his  consent  entered  of  record  in  such  Superior  Oourt. 
EM,  that  it  was  too  lat«  after  verdict  and  judgment  In  the  Superior  Goiut 
for  a  prisoner  to  insist  that  such  statute  had  not  been  complied  wilh. 

TNDIGTMENT  for  an  assault  with  inteiit  to  kilL      ' 

Attorney- Oeneral  MathewB,  for  the  State. 

William  A.  Qttarrier,  for  defendanL 

Hatmokd,  President.  At  a  regular  term  of  the  Oircuit  Gourtt 
held  in  and  for  the  county  of  Kanawha,  on  the  3d  day  of  Novem- 
ber, 1873,  an  indictment  was  found  against  James  Stewart,  by  the 
grand  jury  attending  upon  said  court,  for  a  felony,  in  this,  yiz.: 
''that  James  Stewart,  on  the  10th  day  of  October,  1873,  at  the 
county  aforesaid,  in  and  upon  the  body  of  one  Moses  Roy,  feloni- 
ously did  make  an  assault,  and  him,  the  said  Moses  Roy,  felonioasly 
and  maliciously  did  then  and  there  cut  and  wound,  with  intent, 
him,  the  said  Moses  Roy,  then  there  to  maim,  disfigure,  disable 
and  kill,  against  the  peace  and  dignity  of  the  State.  And  also  for 
that  tlie  said  James  Stewart,  afterward,  to-wit:  on  the  10th  day 
of  October,  1873,  at  the  county  aforesaid,  in  and  upon  one  Moses 
Roy,  unlawfully  did  make  an  assault,  and  him,  the  said  Moses 
Roy,  did  then  and  there  unlawfully,  but  not  maliciously,  cut  and 
wound,  with  intent,  him,  the  said  Moses  Roy,  then  and  there  to 
maim,  disfigure,  disable  and  kill,  against  the  peace  and  dignity  of 
the  State."  Afierward,  on  the  6th  day  of  November,  and  at  tht 
same  term  of  said  Circuit  Court,  the  said  James  Stewart,  so  indicced, 
was  led  to  the  bar  of  said  Circuit  Oourt,  in  custody  of  the  keeper 
of  the  jail,  and  he  plead  not  guilty  to  the  indictment,  and  there- 
upon came  a  jury,  who  being  duly  selected  and  impaneled  and 
sworn,  after  hearing  the  evidence  and  arguments  of  counsel,  found 
the  said  James  Stewart  guilty,  as  alleged  in  the  second  count  of  the 
indictment,  and  fixed  the  term  of  his  confinement  in  the  peniten- 
tiary at  one  year.  And  they  found  him  not  guilty  upon  ike  fir»t 
count.  Thereupon  the  defendant  Stewart  moved  the  court  to  se* 
aside  tlie  verdict  of  the  jury  and  award  him  a  new  trial;  and  after- 
ward, on  the  6th  day  of  November,  1873,  the  Circuit  Court  over- 
ruled the  motion  for  a  new  trial,  and  rendered  judgment  upon  the 
verdict  of  the  jury,  against  the  defendant  Stewart,  that  he  be  taken 
by  the  sheriff  of  the  county,  as  soon  as  practicable  after  the  rising 
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of  the  court,  from  the  county  jail,  thence  to  be  removed  to  the 
penitentiary  of  the  State,  there  to  be  kept  in  confinement  for  the 
period  of  one  year.  To  this  sentence  and  judgment  of  the  Circuit 
Court,  the  defendant  Stewart  hath  obtained  a  writ  of  error,  from 
one  of  the  judges  of  this  court,  during  vacation. 

The  only  error  assigned  here  is,  that  the  Circuit  Court  erred  in 
rendering  judgment  against  the  defendant  (Stewart),  without  his 
having  been  previously  examined  by  the  County  Court  of  Kanawha 
county,  upon  the  charges  contained  in  the  indictment,  or  the  fact 
of  his  having  waived  such  examination  not  having  been  entered  of 
record  in  the  Circuit  Court.  The  record  does  not  disclose  that  the 
defendant,  at  any  time  before  trial,  objected  to  being  tried  upon  the 
indictment  upon  the  ground  that  he  had  not  been  examined  for  the 
offense  before  the  County  Court,  according  to  the  provisions  of  the  act 
of  the  legislature,  approved  April  3, 1873.  He  did  not  move  to  quash 
the  indictment,  or  do  any  other  act,  before  trial,  by  which  the  atten- 
tion of  the  court  would  be  directed  to  the  fact  as  to  whether  ho  had 
been  examined  by  the  County  Court  touching  said  charge.  Nor  did 
the  defendant,  after  verdict  against  him,  upon  his  motion  for  a  new 
trial,  and  before  final  judgment  on  the  verdict,  claim  or  intimate  to 
the  court  that  he  had  not  been  examined  by  the  County  Court,  upon 
the  charges  contained  in  the  indictment,  or  cither  of  them.  The 
first  complaint  or  intimation  from  defendant  that  ho  had  not  been 
examined  by  the  County  Court  upon  the  charges,  or  waived  such 
examination  upon  record,  is  contained  in  his  petition  to  this  court 
for  tho  writ  of  error. 

The  first  section  of  the  act  of  3d  of  April,  1873,  provides  that 
*'  before  any  person,  charged  with  a  felony,  is  tried  before  a  Cir- 
cuit Court,  he  shall  be  examined  as  hereinafter  provided,  unless,  by 
his  assent,  entered,  of  record  in  such  court,  such  examination  be 
dispensed  with."  And  the  second  section  provides  that ''every 
sach  examination  shall  be  had  before  the  County  Court  of  the 
county  having  jurisdiction  of  the  offense,  at  one  of  the  terms  held 
for  the  trial  of  causes."  According  to  this  act,  tho  examination 
before  the  County  Court  may  be  had  before  indictment.  In 
chapter  169,  section  8,  of  the  revised  Code  of  1810,  there  is  this 
provision,  viz. :  **  Before  any  person,  charged  with  treason  or  felony, 
shall  be  tried  before  a  Superior  Court  of  law,  he  or  she  shall  be 
examined  in  the  manner  prescribed  by  law  by  the  ooort  of  the 
Vol.     XXm  — 79 


626  WEST  VIRGINIA, 

State  V.  Stewart. 

county  or  corporation  wherein  the  offense  was  committed;  unless 
such  examination  be  dispensed  with,  by  the  assent  of  the  prisouer, 
entered  of  record  in  such  Superior  Court."  This  act  was  passed 
26th  February,  1819. 

The  same  provision  is  found,  substantially,  in  the  Code  of 
1860,  chapter  205,  section  1.  It  was  held  by  the  general  court 
of  Virginia  in  the  case  of  The  Commonwealth  v.  Joseph  Cohefi, 
that  "  after  a  verdict  convicting  a  prisoner  of  felony,  a  plea  in  ar- 
rest of  judgment  that  he  has  not  been  examined  for  the  offense  by 
a  court  of  competent  jurisdiction  (alleging  that  the  corporation 
court  by  which  he  was  examined  had  no  criminal  jurisdiction)  ought 
to  be  overruled,  because  the  said  plea  suggests  matter  making  uo 
part  of  the  record,  but  matter  which,  if  true,  is  proper  for  a  plea 
in  abatement,  or  for  a  motion  to  quash  the  indictment."  This  de- 
cision was  made  at  the  June  term,  1819.  See  2  Virginia  Cases, 
158.  Afterward,  the  same  court,  at  the  November  term  thereof, 
1820,  in  the  case  of  Aiigel  v.  The  Commonwealth,  held  that,  "after 
verdict  against  a  prisoner,  he  cannot  move  in  arrest  of  judgment 
that  he  was  not  examined  for  the  felony  of  which  he  was  indicted. 
The  objection  comes  to  late."     See  2  Virginia  Gases,  231. 

Afterward  at  the  June  term,  1822,  of  same  court,  it  was  held 
that  **  after  verdict  and  judgment,  in  felony,  against  a  prisoner, 
he  cannot  have  a  writ  of  error  to  reverse  the  judgment,  on  the 
ground  that  he  was  not  examined  for  the  felony  of  which  he  was 
indicted,  and  has  been  convicted," — it  is  then  too  late  to  make  the 
objection.  2  Virginia  Cases,  314,  case  of  Campbells.  The  Common- 
wealth.  So  far  as  I  can  see,  in  these  cases,  the  records  did  not 
disclose  that  the  defendants  had  dispensed  with  the  examination, 
by  their  assent  entered  of  record. 

If  a  person  charged  with  felony  is  entitled  to  be  examined 
before  the  County  Court,  under  the  act  of  April  3,  1873,  still  it  is 
too  late  after  verdict  and  judgment  against  the  prisoner,  to  claim 
in  this  court,  for  the  first  time,  the  right  to  such  examination  and  to 
claim  that  the  judgment  of  the  Circuit  Court  should  be  reversed 
upon  the  allegation,  by  him  in  his  petition,  for  the  writ  of  error, 
that  he  had  not  been  examined  before  the  County  Coart  npon  the 
charge  of  felony  in  the  indictment  contained,  and  had  not  by  his 
assent,  entered  of  record  in  the  Circuit  Court,  dispensed  with 
such  examination.  The  first  and  second  sections  of  the  act  of 
9d  of  April,  1873,  and  the  eighth  section  of  chapter  169  of  the 
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revised  Code  of  Virginia,  of  1819,  are  substantially  similar,  and 
I  see  no  reason  why  they  should  be  construed  differently,  as  to 
the  subject-matter  under  consideration.  If  a  defendant  indicted 
for  felony  desires  to  claim  the  benefit  of  the  provisions  of  the  act 
of  3d  of  April,  1873,  he  should  do  so  certainly  before  verdict  of 
guilty,  and,  perhaps,  before  the  jury  to  try  the  cause  are  selected, 
impaneled  and  sworn.  And  the  defendant  should  present  the  fact 
that  he  has  not  been  examined  before  the  County  Court,  or  dis- 
pensed with  the  examination  by  his  assent,  entered  of  record,  to 
the  Circuit  Court,  in  such  proper  manner,  as  to  show  to  the  court, 
by  the  record,  that  the  Circuit  Court  passed  upon  the  subject,  and 
denied  and  refused  to  allow  the  defendant  his  right  of  examination^ 
if  such  he  is  entitled  to. 

For  these  reasons  there  is  no  error  in  the  judgment  of  the  court 
below,  and  the  judgment  of  the  Circuit  Court  of  Kanawha  county 
rendered  in  this  cause  on  the  6th  day  of  November,  1873,  upon 
the  verdict  of  the  jury,  against  the  said  James  Stewart,  must  be 
affirmed. 

The  other  judges  concurred. 

Judgement  affirmed. 


Cox  V.  BOOKB. 

(8  W.  Va.  500.) 

Cheek — LacTies  in  presenting  for  payment, 

A  creditor  received  on  account  of  his  debt,  at  liis  own  dwelling,  in  the  even- 
ing of  Wednesday,  his  debtor's  clieck  on  a  bank  in  a  town  fifteen  miles 
away.  The  mail  to  that  town  closed  at  the  post-office  nearest  to  and  three 
or  foar  miles  from  the  creditor*s  residence  at  7.80  o^clock  the  next  morning, 
and  the  next  following  mail  closed  at  the  same  hour  on  Saturday,  arriving 
at  the  bank  town  between  11  a.  m.  and  noon.  The  check  was  not  sent  by 
either  mail.  The  bank  stopped  payment  at  noon  on  Saturday.  Held,  that 
there  was  no  laches  in  not  sending  the  check  on  Thursday,  nor  on  Saturday, 
because,  if  the  creditor  had  ilien  sent  it  to  his  agent,  the  latter  would  have 
had  at  least  all  that  day  in  which  to  present  it,  and  that,  therefore,  the 
debtor  was  not  discharged. 
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A  CTION  of  assumpsit.    The  opinioa  states  the  case. 
C,  W.  B.  Allison y  for  appellant. 
Robert  O,  Barr,  for  appellees. 

Haymond,  President.  This  is  an  action  of  assumpsit  brought 
and  determined  in  the  Circuit  Court  of  the  countv  of  Ohio,  and  is 
brought  to  this  court  by  supersedeas.  The  trial  of  the  cause  was 
submitted  to  the  court  in  lieu  of  a  jury,  and  the  court  rendered 
judgment  in  favor  of  the  defendants  upon  the  proofs.  The  plain- 
tiff excepted  to  the  opinion  and  judgment  of  the  court,  and  in  the 
bill  of  exceptions,  which  is  duly  signed,  the  court  certified  the 
facts  proven  before  it  at  the  trial  upon  which  its  judgment  is 
based.  By  the  bill  of  exceptions  it  appears  that  on  the  29th  day 
of  May,  1868,  the  defendants  executed  and  delivered  to  the  plain- 
tiff their  joint  and  several  note  in  these  words* 

''  $600.00.  May  29,  1868. 

"  Two  years  after  date,  we  or  either  of  us,  promise  to  pay  Dr.  J. 
H.  Cox,  or  order,  the  sum  of  six  hundred  dollars,  for  value 
received. 

H.  BooNE,  J.  W.  Ferrell, 

S.  S.  Jacob,  Wm.  H.  Anderson, 

John  C.  Ferris,    *  J.  A.  Curtis, 

John  H.  Montgomery,    Peter  Delaplaine, 

A.  M.  McCoLLocH,  Jr." 

That  said  note  was  given  in  consideration  of  money  loaned 
(•600)  for  the  use  and  benefit  of  the  Masonic  lodge  at  West  Lib- 
erty, Ohio  county,  West  Virginia,  of  which  the  defendants  were 
members.  About  the  time  the  note  matured  the  interest  was  paid 
thereon  by  the  lodge  for  two  years,  and  t65  upon  the  principal. 
In  December,  1870,  negotiations  took  place  between  the  plaintiff 
and  the  defendants  as  to  the  payment  of  the  note,  by  which  it  was 
agreed  that  the  Masonic  lodge  would  pay  to  the  plaintiff,  by  the 
27th  day  of  that  month,  $535,  the  principal  then  due  on  the  note, 
upon  the  receipt  of  which  the  plaintiff  was  to  deliver  up  the  note 
on  the  lodge  and  look  to  the  lodge  for  the  payment  of  the  remain- 
ing interest  then  due  on  the  note  which  the  lodge  was  to  pay  him, 
but  no  time  was  mentioned  when  the  interest  was  to  be  paid,  but 
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it  was  to  stand  until  such  time  as  the  lod<]fe  conkl  pay  it.  The 
money  was  not  paid  on  the  2?th  day  of  December,  1870.  The* 
defendant,  Samuel  S.  Jacob,  one  of  the  makei*s  of  the  note,  was 
the  actin^f  secretary  and  treasurer  of  the  lod<::o.  Fn  J;inuarv,  1871. 
the.  phiintiff  was  notified  by  said  secretary  to  bring  the  note  to  the 
lodge  at  its  next  stated  meeting,  when  the  lodge  would  try  and  pay 
him.  The  plaintiff  is  a  practicing  physician,  and  resided  in  the 
county  between  three  and  four  mile«  from  the  town  of  West  Lib- 
erty,  where  the  lodge  was  held.  Owing  to  professional  business 
the  plaintiff  did  not  attend  the  lodge  at  the  time  specified,  and  the 
lodge  then  appropriated  the  money  designed  to  be  paid  to  the 
plaintiff  for  another  purpose.  No  other  negotiation  took  place 
between  the  plaintiff  and  the  defendants,  or  the  lodge,  until  the 
2"2d  of  February,  1871,  when,  in  the  evening  of  that  day,  the  plain- 
tiff having  arranged  to  make  a  professional  visit  in  the  country, 
about  half  way  between  his  residence  and  the  town  of  West  Liberty, 
and  whilst  himself  and  family  were  at  their  supper  the  said  S.  S. 
Jacob,  who  also  lived  in  the  country,  near  to  West  Liberty,  but  in 
an  opposite  direction  from  the  plaintiff's  house,  went  to  plaintiff's 
house  and  proposed  to  consummate  the  previous  arrangement  as 
to  the  payment  of  the  note,  to  which  tlie  plaintiff  assented.  Jacob 
asked  the  plaintiff  whether  he  would  prefer  15535,  in  cash,  or  take  a 
check  on  the  **  Wheeling  Savings  Institution,"  which  was  a  corpora- 
tion doing  a  banking  business  in  the  city  of  Wheeling,  West  Vir- 
ginia, twelve  miles  from  the  town  of  West  Liberty,  and  over 
fifteen  miles  from  plaintiff's  residence:  said  bank  being  then  in 
good  repute,  but  badly  insolvent,  as  shown  a  few  dfiys  afterward, 
and  has  been  very  insolvent  ever  since.  The  plaintiff  replied  that 
he  would  as  soon  take  the  check  as  the  money.  The  said  Jacob 
then  and  there  gave  to  the  plaintiff  the  check  which  is  attached  to 
and  referred  to  the  plaintiff's  declaration  and  is  in  the  words  and 
figures  folVjwing,  to-wit:  (The  part  in  \taUcs  being  printed.) 

**No. Wheeling,  Fehriamj  22,  1871. 

'*  Wheeling  Sainngs  histitution  Pay  to  Dr.  John  H.  Cox  or  order 
five  hundred  and  thirty-five  dollars  (Masonic  money). 

"  S.  S.  Jacob,  Sec." 

No  stamp  is  or  was  at  any  time  attached  to  the  check.  At  the 
time  the  check  was  given,  Jacob  stated  that  he  had  no  stamp,  but 
they  would  stamp  it  at  the  bank,  and  requested  the  plaintiff  to 
tell  the  bank  to  stamp  it  at  the  bank  for  him;  that  Quarrier  would 
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stamp  it.     Quarrier  was  the  treasurer  and  acting  cashier  of  the 
bank.     Plaintiff  proposed   that  he  would   stamp  it  himself,  but 
Jacob   repeated  in   reply   that  **  Qnarrier   will   stamp  it."     The 
plaintiff  then  received  the  check  and   delivored  up  the  note  to 
Jacob,  who  took  the  note  home  with  him.  The  check  was  delivered 
lit  or  shortly  before  sun-down  on  Wednesday,  the  22<1  day  of  Feb- 
ruary, 1871.    Jacob  ate  supper  at  the  plaintiff's  house,  and  rode  to 
his  home  through  West  Liberty  arriving  at  the  latter  place  about 
dark —  the  plaintiff  accompanying  him  about  a  mile  and  a  half  or 
about  half  way  to  West  Liberty,  when  they  separated,  the  plain- 
tiff going  to  the  place  where  he  was  to  make  his  professional 
visit.     At  the  time  the  check  was  given,  said  Jacob  had  a  sufficient 
amount  of  money  in  said  bank  to  redeem  the  check,  which  was  the 
money  of  the  lodge,  and  which  has  never  since  been  interfered  with 
by  him  or  the  lodge.    West  Liberty  was  the  post-office  of  the  plain 
tiff  as  well  as  of  Jacob.     The  mail  between  that  post-office  and 
Wheeling  is  and  was  then  but  tri-weekly,  running  on  Tuesday, 
Thursday  and  Saturday  of  each  week,  leaving  West  Liberty  at  eight 
o'clock  A.M.,  and  amving  at  Wheeling  between  eleven  or  twelve 
o'clock  A.  M.,  according  to  the  state  of  the  roads;  at  no  time  later 
than  12  o'clock  noon,  according  to  the  state  of  the  roads.    The 
mails  were  closed  at  West  Liberty  at  7  1-2  o'clock  a.  m.,  and  were 
distributed   and   ready   for  delivery  at   the   Wheeling   post-office 
within  from  ^\e  to  ten   minutes  after  their  arrival  there.     The 
plaintiff,  at  that  time,  had  money  on  deposit  and  did  his  banking 
business  with  the  Bank  of  Wheeling,  another  banking-house  in  the 
said  city  of  Wheeling.     The  Wheeling  Savings  Institution  con- 
tinued its  banking  business,  paying  its  depositors'  checks  on  de- 
mand, until  Saturday  the  25th  day  of  February,  1871,  and   until 
about  noon   of  that  day,  when  it  failed  and  ceased  payment  and 
closed  its  doors,  before  the  close  of  banking  hours.     That  eveninj: 
it  made  a  general  assignment  of  its  asaets  to  an  assignee  in  trust 
for  the  benefit  of  its  creditors.     Among  its   ^' assets"  (evidently 
meaning  debts  due  by  it),  was  an  account  showing  a  credit  to  S.  S. 
Jacob,  Masonic  Lodge,  for  $535.     The  plaintiff  did  not  mail  the 
draft  for  collection  or  present  the  same  to  the  drawee  for  ]>ayment 
at  any  time  on  or  before  Saturday,  the  25th  day  of  February,  tlu- 
day  of  its  failure.     He  did  not  send  it  by  mail  because  he  inteiuUsI 
to  go  to  Wheeling  and  present  the  check  for  payment  in  person  on 
Saturdav,  the   25th,  but  on  that  day  it  became  inconvenient  l»y 
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reason  of  his  professional  business  preventing  him  from  going  to 
Wheeling,  and  he  did  not  do  so.  Plaintiflf  could  not  have  collected 
the  check  through  the  next  morning's  mail  (Thursday)  without 
serious  inconvenience,  and  riding  after  night,  or  getting  up  before 
daylight  and  neglecting  his  business.  On  Sunday,  tlie  26th  day 
of  February,  1871,  the  day  after  the  bank  failed,  the  plaintiff 
heard  of  its  failure,  and  of  the  excitement  in  Wheeling  by  reason 
thereof,  and,  therefore,  did  not  go  to  Wheeling  until  Tuesday  or 
Wednesday  following,  and  about  the  Ist  of  March,  1871.  On  the 
next  day  after  he  was  at  Wheeling,  to  wit,  on  Thursday  or  Friday 
of  the  next  week  after  the  check  was  given,  the  plaintiff  notified 
the  said  S.  S.  Jacob  of  the  failure  of  the  bank  and  the  non-payment 
of  the  check,  and  offered  to  return  to  him  the  check  and  demanded 
the  note,  and  said  he  was  willing  to  make  any  reasonable  arrangement 
about  it  by  waiting  on  the  lodge  until  they  could  pay  him  Jacob 
replied  that  he  would  report  the  facts  to  the  lodge  and  await  their 
action  on  the  matter.  At  the  meeting  of  the  lodge  a  few  evenings 
after,  the  plaintiff  and  said  Jacob  were  present.  Jacob  made  his 
report  to  the  lodge,  and  informed  the  plaintiff  that  he  had  the 
note  there,  but  it  was  paid.  After  Jacob  made  his  report  to  the 
lodge  he  tore  the  names  off  from  the  note,  but  preserved  the  note 
and  the  names  to  abide  the  result  of  any  trouble  about  the  note,  so 
that  the  parties  on  the  note  could  know  what  their  proper  propor- 
tion was,  and  all  pay,  if  payment  was  required  of  them.  These  were 
all  the  facts  proven.  The  declaration  contains  a  count  on  said  note 
and  several  other  counts,  including  the  common  money  counts. 

Byles,  in  his  work  on  Bills  (5th  Am.  ed.),  92,  says:  "We  have 
already  observed  that  checks  are  in  legal  effect  inland  bills  of 
exchange,  payable  to  bearer  on  demand,  and  we  shall  hereafter  see 
that  an  ordinary  bill  of  exchange,  payable  on  demand,  must  be 
presented  for  payment,  or,  if  the  parties  live  at  a  distance,  for- 
warded for  presentment  within  a  reasonable  time,  which  is  gener- 
ally held  to  comprehend  the  day  after  it  is  issued.  Such,  also,  is 
the  general  rule  as  to  the  presentment  of  checks."  *'  The  result  of 
the  cases,"  says  Tindal,  C.  J.,  Rickford  v.  Ridge  to  Boddington 
V.  Schlencker,  *'  is,  that  the  party  receiving  a  check  has  till  the 
following  day  to  present  it,  where  there  are  the  ordinary  means  of 
doing  so.  Formerly  it  was  held,  that  the  check  must  be  presented 
on  the  morning  of  the  next  day;  it  is  now,  however,  firmly  estab- 
lished, that  the  holder  has  the  whole  of  the  banking  hours  of  the  ^ 
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next  (lay  within  which  to  present  it.  But  there  is  one  material 
difference  between  the  liability  of  the  drawer  of  a  check  and  the 
drawer  of  a  bill  payable  on  demand.  The  drawer  of  a  check  is  not 
discharged  by  the  holder's  failure  to  present  in  due  time,  unkss 
the  drawer  has  sustained,  from  the  delay, actual  prejudice,  iisbv  the 
failure  of  the  banker.  The  check  is  an  absolute  ai)propriatioii  of  a 
sum  of  money  in  the  banker's  hands  to  lie  till  called  for;  but  by 
the  delay  the  holder  takes  the  risk  of  the  bunk's  failui*e.''  On 
page  94  he  says  further:  "If  the  party  receiving  tlic  check  from 
the  drawer  do  not  live  in  the  same  place  with  the  drawee,  he 
should  send  it  to  his  banker  or  other  agent  by  the  next  diiv's 
post,  and  they  should  present  on  the  day  after  they  have  received 
it."  In  Parsons  on  Notes  and  Bills,  pages  72,  73  and  74,  it  is 
said  :  "  If  a  check  be  presented  long  after  date  and  is  refused  pay- 
ment, not  on  account  of  a  failure,  but  because  the  drawer  has 
closed  his  account  or  withdrawn  his  funds,  the  drawer  is  still  liable. 
Where  the  drawer,  drawee  and  payee  of  a  check  live  in  the  same 
place,  the  payee  has  still  a  day  for  his  presentment.  But  if  it  is 
drawn  on  a  distant  place,  it  has  been  held,  in  England,  that  the 
I)ayee  has  until  the  next  secular  day  to  forward  it,  and  his  agent 
has  till  the  day  after  receiving  it  for  presentment  and  demand.  As 
between  the  holder  of  a  check  and  an  indorser  of  it,  or  the  trans- 
feror and  the  drawer,  there  can  be  no  doubt  that  it  must  be  pre- 
sented for  payment  within  a  reasonable  time  ;  and  it  seems,  by  il.e 
best  authority,  that  this  is  the  same  time  JU5  recjulred  in  the  case  of 
a  bill  or  note.  But  as  between  the  holder  and  drawer  it  seems  to 
be  settled,  although  not  without  some  dissent,  that  the  drawer  is  not 
discharged  by  any  delay  of  presentment  whatever,  unless  he  can 
show  that  he  has  been  injured  thereby,  as  by  a  failure  of  the 
drawee,  or  a  change  in  the  state  of  accounts,  or  otherwise."  See 
also  note  /,  p.  74.  In  Chitty  on  Bills,  419,  it  is  said  :  **  With  resfiect 
to  a  check  on  a  banker  it  is  now  settled,  that  it  suffices  to  present 
it  for  payment  to  the  banker  at  any  time  during  hanking  hours  {in 
London  five  o'clock)  on  the  day  after  it  is  received,  and  that  no 
laches  can  be  imputed  to  the  holder  in  not  presenting  it  for  pay- 
ment earlv  in  the  morning  of  the  second  day,  although  the  bankers 
paid  drafts  on  them  till  four  o'clock  in  the  afternoon  aud  then 
stopped  payment."  See  also  note  h,  same  page.  The  siune 
author,  on  page  516,  says:  ^^  Sending  notice  by  a  messenger,  instead 
of  the  post,  although  he  do  not  arrive  quite  so  early  as  the  pst, 
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will  not  prejudice,  provided  he  deliver  the  notice  on  the  same  day 
as  that  on  which  it  would  have  arrived  by  the  post."  It  seems 
from  the  authorities  that  when  the  holder  and  drawer  of  a  check 
do  not  reside  in  the  same  place,  but  some  distance  apart,  that  the 
same  rule  as  to  forwarding  the  check  for  presentment,  as  to  the 
time  of  forwarding,  prevails  as  in  case  of  forwarding  notice  of  dis- 
honor of  a  negotiable  note  to  indorsers,  and  the  holder  in  each  case 
is  not  guilty  of  laches  or  negligence  if  the  check  is  forwardoxl  to 
his  banker  or  agent  by  regular  post.  This  being  so  it  is  material 
to  ascertain  the  rule  on  this  subject.  There  seems  to  be  no  little 
confusion  on  the  subject.  Story  on  Bills,  §  290,  says :  ''In 
the  first  place  then  it  is  not  by  our  law  necessary  in  any  case  to 
give  notice,  either  by  post  or  otherwise,  on  the  very  day  on  which 
the  dishonor  and  protest  took  place,  although  the  holder  is  at  lib- 
erty to  do  so  at  his  option.  He  is  always  allowed,  by  law,  a  whole 
day  for  this  purpose,  and  is  not  compellable  to  lay  aside  all  other 
buvsiness  to  devote  himself  to  that  particular  purpose.  For  it  would 
be  most  inconvenient  and  unreasonable  to  require  such  strictness, 
as  it  might  interfere  with  other  business  and  duties  of  quite  iis 
pressing  an  importance ;  and,  therefore,  it  is  sufficient,  if  he  sends 
notice  by  the  post  or  otherwise  by  the  next  day."  See,  also,  note 
1  thereto.  *'  It  is  said  in  some  cases  that  notice  should  be  sent  by 
the  first  mail  of  the  next  day  after  dishonor,  but  the  authorities  in 
which  it  was  necessary  to  decide  the  point  held  that  it  may  be  sent 
by  any  mail  of  that  day.  Thus  when  one  mail  leaves  in  the  morn- 
ing and  another  in  the  evening,  the  holder  has  the  right  to  elect 
which  one  he  will  use  by  which  to  transmit  the  notice.  In  many 
cases  it  is  said  that  notice  should  be  sent  by  the  mail  of  the  next 
day  after  dishonor  ;  but  most  of  these  were  cases  which  hold  that  a 
notice  so  sent  is  sufficient,  which  is  undoubtedly  true,  else  tlie  court 
only  intended  to  state  the  general  rule  without  the  qualifications.  It 
is  obvioin  I  there  is  no  mail  the  nextdav,  the  notice  cannot  be  sent 
by  such  a  mail;  and  if  by  this  rule  is  meant  tiiat  notice  must  bo  sent 
at  any  rate  by  a  mail  of  that  day,  we  should  say  that  it  is  incor- 
rect. So  if  the  only  mail  which  leaves  on  the  day  after  its  dis- 
honor should  close  at  2  A.  m.,  and  leave  at  half-past,  our  opinion 
is  that  notice  need  not  be  sent  by  that  mail,  but  may  be  forwarded 
by  that  of  the  next  day.  The  most  recent  authorities,  in  which  it 
has  been  necessary  to  pciss  directly  upon  this  point,  have  so  decided; 
and  the  rule,  and,  as  we  think,  the  correct  one,  is  affirmed  to  be 
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that  the  holder  is  bound  to  forward  the  notice  as  early  as  by  a  mail 
of  the  day  after  dishonor,  which  does  not  start  at  an  unreasonably 
early  hour;  and  if  there  is  no  mail  which  leaves  on  that  day  after 
a  reasonably  early  hour,  the  notice  is  to  be  forwarded  by  the  next 
mail  which  starts  thereafter.    With  respect  to  what  is  not  a  reason- 
ably early  hour  no  precise  rule  can  be  laid  down,  except  that  in 
general  —  the  limit  must  be  defined   by  business  hours,  which 
depend  upon  the  particular  habits  of  the  mercantile  community 
in  each  place,  and  from  this  fact  arises  much  of  the  discrepancy 
which  we  find  in  the  cases  upon  the  point."     Pars,  on  Promis- 
sory Notes  and  Bills,  510,  511,  512.    See,  also,  the  numerous  cases 
cited   in  notes   vi  and  o.     In  Carter  v.  Burlet/y  9   N.  H.  558, 
570,  Parker,  G.  J.,  in  laying  down  the  general  rule  that  notice 
must  be  sent  early  by  the  mail  of  the  day  following  dishonor,  said: 
"  This  rule,  however,  must  be  qualified  so  far  that  if  the  party 
receiving  the  notice  cannot,  by  the  exercise  of  reasonable  diligence, 
forward  notice  to  a  prior  party  by  the  mail  of  the  day  following,  it 
will  be  sufficient  if  sent  by  the  next.    In  this  country,  where  many 
of  the  mails  go  out  at  an  early  hour  of  the  morning,  and  are  some- 
times closed  at  an  early  hour  of  the  evening  before,  it  would  be 
impracticable  in  some  instances,  and  nearly  so  in  many  more,  to 
prepare  and  forward  a  notice  by  the  mail  of  the  next  day,  when 
notice  was  received  late  in  the  afternoon  or  in  the  evening."    This 
case  is,  and  others  bearing  on  the  question  are,  referred  to  in  1 
Pars,  on  Notes  and  Bills,  511,  note  /.     See,  also,  opinion  of  Judge 
Carr  in  case  of  Brown  dt  Sons  v.  Ferguson,  4  Leigh,  50.    In  Davis 
i&  Co,  V.  Haiily,  7  Eng.  (Ark.)  645,  where  the  mail  went  out  at  an 
unreasonably  early  hour  of  the  day  after  the  notice  is  received,  tlie 
court  lield  it  unnecessary  to  send  the  notice  by  that  mail,  althouj^h 
the  next  mail  does  not  appear  to  have  started  until  a  week  from 
tliat  time.    After  examining  many  authorities  upon  the  subject.  ;i!j<l 
reflecting  thereon,  it  seems  to  me  that  the  rule  stated  by  Mr. 
Parsons  in  his  said  first  volume,  on  pages  511  and  512,  is  the  most 
reasonable  and  correct  that  can  be  adopted;  that  a  rule  less  libeml 
would  be  unnecessarily  harsh  and  strict,  and  in  many  cases  would 
o])erate  great  wrong  and  injustice.    Seasonable  diligence  is  all  that 
should  be  required,  and  what  is  reasonable  diligence  mnst  be 
determined   from   the  circumstances  and  surroundings  in  each 
ease.    In  Purcell  v.  AUemong  <&  Son,  22  Gratt.  739,  it  was  held  thati 
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**  1.  A  check  upon  a  bank  must  be  presented  for  payment  in  a 
reasonable  time,  in  order  to  charge  the  drawer. 

"2.  If  a  check  is  presented  for  payment,  and  payment  refused, 
and  notice  is  given  to  the  holder  at  any  reasonable  time  before  the 
bank  fails,  the  drawer  is  not  discharged  if  it  be  shown  that  he  is  not 
prejudiced  by  the  delay;  and  if  prejudiced,  he  is  only  discliarged 
pro  tanto, 

"3.  If  the  holder  of  a  check  fails  to  present  it  for  payment, 
when  he  might  do  it,  until  after  the  bank  fails,  the  di'awer  is  not 
responsible  if  he  had  funds  in  the  bank  for  its  payment." 

This  is  part  of  the  syllabus  of  the  case  as  reported.  In  Bell  v. 
Alexander,  21  Gratt.  1,  it  was  held  that  **B.  is  not  relieved  from 
the  payment  of  a  check  by  the  delay  of  A.  to  present  it,  and  in  any 
ease  he  would  only  be  relieved  to  the  extent  that  lie  was  injured 
by  the  delay." 

The  first  question  to  be  considered  in  this  case  is,  was  the  plain- 
tiff guilty  of  negligence  under  the  facts  proven  and  tlie  law  in  not 
sending  the  check  to  his  banker  or  agent  in  Wheeling  by  the  mail 
which  closed  the  morning  after  he  received  the  check  at  half-past 
7  o'clock,  A.  M.,  and  left  at  8  o'clock,  a.  m.  f^t  it  be  remembered 
fchat  the  check  was  received  late  in  the  evening,  about  supper  time 
on  the  22d  of  February,  which  was  Wednesday,  and  the  mail  that 
left  plaintiff's  post-office  for  Wheeling  on  the  next  day,  Thursday, 
was  closed  at  half-past  7  o'clock,  a.  m.,  and  left  at  8  o'clock,  a.  m. 
This  was  in  mid-winter  when  the  days  were  quite  short,  and  half- 
paist  7  o'clock  in  the  morning  was  scarcely  daylight.  The  plain- 
tiff resided  about  three  or  four  miles  from  the  post-office.  It. 
would  certainly  be  establishing  a  very  strict  rule  to  require  the 
plaintiff  to  have  mailed  the  check  before  half-past  7  o'clock, 
under  the  circumstances,  aiKl,  indeed,  such  a  rule  applied  in  this 
case  would  be  unnecessarily  strict,  and  I  think  unjust.  The  hour 
was  unreasonably  early  —  it  cannot  be  said,  under  the  circum- 
stances, that  the  hour  the  mail  closed  was  within  business  hours. 
The  weight  of  authority  is  that  plaintiff  was  not  required  to  send 
said  check  by  mail  on  the  day  he  received  it,  nor  to  mail  it  on  that 
day.  To  have  mailed  it  on  the  morning  of  the  23d,  according  to 
the  facts  proved,  the  plaintiff  would  have  been  rcijuired  to  have 
gotten  up  in  the  night  and  rode  to  the  post-office  before  daylight 
in  the  morning.  To  require  this,  I  think  would  be  unreasonable. 
The  next  mail  that  left  the  post-office  closed  on  Saturday,  at  half- 
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past  7  o'clock,  a.  m.,  and  left  at  8  o'clock,  a.  m.  If  the  check  had 
been  sent  by  this  mail  it  would  have  anived  in  Wheelinsj  some- 
wliere  between  11  and  12  o'clock,  noon.  Now,  if  the  plaintiff 
had  sent  the  check  by  this  mail  to  his  agent,  the  agent  might  or 
might  not  have  received  it  till  after  12  o'clock,  at  noon.  The 
reasonable  probability  is  that  it  would  not  have  been  received 
before  12  o'clock,  by  which  time  the  "Savings  Institution  was 
closed  as  insolvent,  and  was  then,  and  has  been  from  thence  hitherto. 
very  insolvenL  But  if  the  plaintiff's  banker  or  agent  had  received 
the  check  at  or  before  12  o'clock,  at  noon,  of  that  day,  he  would 
have  been  entitled  to  the  whole  day  within  business  hours  to  pre- 
sent the  check,  at  least,  and  perhaps  under  the  authorities,  1^' 
Avould  not  generally  be  required  to  present  the  check  on  the  sann- 
day  lie  received  it,  nor  until  the  next  secular  day  within  bu.«ji- 
ness  hours.  The  institution  having  broke  up  and  closed  at  VI 
o'clock  on  Saturday,  which  was  before  business  hours  of  that  d:iy 
closed,  it  cannot  be  said  that  the  drawer  of  the  check  was  preju- 
diced or  injured  by  the  check  not  having  been  sent  by  the  mail  on 
Saturday,  or  that  the  plaintiff  was  guilty  of  culpable  negligiinN- 
for  which  he  should  suffer  loss  by  not  sending  the  check  by  iliat 
mail,  because  it  cannot  be  said,  in  a  legal  sense,  that  the  failure  to 
send  the  check  by  that  mail  was  the  cause  of  the  money  l>eing  lost, 
as  the  exercise  of  the  diligence  required  by  the  law  did  not  require 
that  the  check  should  have  been  presented  to  the  bank  for  pay- 
ment before  or  at  12  o'clock  at  noon  of  that  da  v.  Before  it  cnn 
be  said  that  plaintiff  was  guilty  of  negligence  in  not  presenting' 
the  check,  the  whole  time  allowed  him  bv  law  to  have  sent  the 
check  by  post  and  to  procure  the  presentment  must  have  expirt'i 
before  the  bank  broke  and  closed.  If  tliat  time  had  not  expiml 
before  the  bank  broke  and  closed,  it  /januot  be  said  that  the  plain- 
tiff was  guilty  of  negligence  and  unreasonable  delay  in  presenting 
tlie  check  for  payment.  The  plaintiff  was  not  l)ound  to  send  the 
check  by  mail,  but  if  he  failed  to  se-nd  it  by  mail,  the  law  alloweii 
him  the  same  time,  at  least,  in  which  to  present  it  for  payment, 
that  it  allowed  for  its  presentment  if  it  had  been  sent  by  mail.  If 
he  had  gone  in  i)erson  to  Wheeling  on  Saturday,  the  law  would 
have  allowed  him  the  whole  of  that  day  within  business  Iiours  t< 
present  the  check  for  payment,  if  not  longer.  The  InstitutiiM. 
having  broke  and  declared  itself  insolvent  on  Saturday,  the  'i'>\\\ 
of  February,  at  noon,  it  cannot  be  said  that  plaintiff  was  guilty  of 


JULY  TERM,  1876.  fi37 


Cox  V.  Boone. 


unreasouable  delay  in  not  presenting  the  check  for  payment  before 
that  clay.  The  plaintiff  was  not  in  default,  therefore,  when  the 
bank  broke  and  ceased  payment  because  of  insolvency.  Was  it 
necessary  for  the  plaintiff  to  go  through  the  useless  formula  of 
presenting  the  check  after  the  bank  had  become  insolvent  and 
closed  its  doors  against  its  creditors?  It  has  been  held  in  the 
King's  Bench  that  the  shutting  up  of  a  bank  when  any  demand 
there  made  would  have  been  inaudible  is  substantially  a  refusal  by 
the  bankers  to  pay  their  notes  to  all  the  world.  But.it  was  decided 
in  the  same  case  on  error  in  the  Exchequer  Chamber  that  an  alle- 
gation in  the  declaration  that  the  makers  became  insolvent,  ceased 
and  wholly  declined  and  refused  then  and  thenceforth  to  pay,  at 
the  place  specified,  any  of  their  notes,  is  insufficient,  not  being 
equivalent  to  an  allegation  of  presentment.  But  it  is  conceived, 
notwithstanding  the  observations  of  the  court  in  the  last  case,  that 
it  cannot  be  necessary  for  the  holders  of  the  notes  of  a  bank  which 
has  notoriously  stopped  payment  and  is  shut  up,  to  go  through  the 
empty  form  of  carrying  their  notes  up  tp  tlie  bank  doors,  and 
then  carrying  them  home  again."     Byles  on  Bills,  330. 

In  the  case  at  bar  the  institution  failed  and  ceased  payment  and 
closed  its  doors  about  12  o'clock  at  noon,  and  before  tiie  close  of 
banking  hours,  and  on  the  same  evening  made  a  "  general  assign- 
ment of  all  its  assets^^  to  an  assignee  in  trust  for  the  benefit  of  its 
creditors,  of  whom  the  drawer  in  this  case  was  one.  Under  the 
facts  proven  in  this  cause  it  cannot  be  said  that  the  drawer  was 
prejudiced  by  the  failure  of  the  plaintiff  to  present  the  check  after 
the  institution  had  failed,  closed  its  doors  and  made  a  general 
assignment,  and  ceased  to  do  business — jjrlma  faciCy  at  least,  the 
drawer  was  not  injured. 

It  is  n9t  sufficiently  sliown  that  the  check  was  received  by  the 
plaintiff  in  satisfaction  of  his  debt  against  the  defendants,  or  that 
it  was  agreed  that  he  should  so  receive  it.  I  apprehend  the  most 
that  can  bo  said  in  reference  to  this  subject  is  that  the  plaintiff 
took  the  check  as  a  conditional  payment  or  collateral  security, 
which  was  to  be  a  payment  or  satisfaction  if  the  check  was  paid, 
or  if  it  should  be  lost  by  the  negligence  of  the  plaintiff.  See  on 
this  subject  the  opinion  of  this  court  in  the  case  of  Miller  v.  Miller, 
8  W.  Va.  542,  decided  at  the  present  term  of  this  court,  and  the 
authorities  there  cited.  The  plaintiff,  in  a  few  days  after  the 
'jLfttitution  failed^  offered  to  return  the  check  to  the  drawer,  and  i 
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demanded  the  note,  but  the  drawer  refused  to  receive  the  check 
and  refused  to  deliver  the  note  to  the  plaintijff,  the  drawer  claiming 
that  the  note  had  been  paid.  Upon  the  whole  it  seems  to  me  upon 
the  facts  proven  that  the  plaintiff's  debt  was  never  paid,  and  that 
the  $536  for  which  the  check  was  given  was  not  lost  by  the  negli- 
gence or  unreasonable  delay  of  the  plaintiff,  and  the  drawer  was 
not  prejudiced  by  the  negligence  of  the  plaintiff  in  the  present- 
ment thereof  for  payment,  and  that  the  plaintiff  is  entitled  to 
recover  and  should  have  judgment  against  the  defendants  for  the 
amount  of  his  said  debt,  deducting  the  actual  payment  shown  by 
the  facts  proven. 

For  the  foregoing  reasons  the  judgment  of  the  said  Circait 
Court  rendered  in  this  cause  on  the  21st  day  of  January,  1875, 
must  be  reversed  and  the  plaintiff  in  error  recover  against  the 
defendants  in  error  his  costs  in  this  court  in  this  cause  expended. 
And  this  court  proceeding  to  render  such  judgment  as  the  said 
Circuit  Court  ought  to  have  rendered,  upon  the  facts  proven 
before  it,  and  as   certified  to  this  court,  it  is  considered  that 

the  plaintiff  recover  against  the  defendants  the  sum  of  t . 

together  with  his  costs  about  the  prosecution  of  this  suit  expended. 

HoFFMAK  and  Moobe,  JJ.,  concurred. 

Judgment  reversed,  and  judgfnejU  rendered  by  appellate  court 
for  plaintiff  below. 
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Walker  v.  Woollbn 

(54  Ind.  164.) 

^vcmiMory  note — When  negotiable  —  CoTidUional  papmefU, 

4  note  contained  a  promiee  to  pay  money  *  *  six  months  after  date  or  before,  il 
made  out  of  "'a  certain  article.  Held,  that  this  was  a  valid  negotiable  prom 
isaory  note  payable  absolutely  in  six  months.* 

ACTION  by  the  appellees^  as  the  indorsees^  against  the  appellant, 
as  the  maker  of  the  following  promissory  note,  viz.: 

"1500.  J/ay  Sth,  1872. 

"  Six  months  after  date,  or  before,  if  made  out  of  the  sale  of 
Drake's  Horse  Hay-Fork  &  Hay  Carrier,  I  promise  to  pay  to  James 
B.  Drake,  or  order,  five  hundred  dollars,  payable  at  The  Citizens' 
National  Bank  of  Indianapolis,  value  received,  with  use,  without 
any  relief  from  valuation  or  appraisement  laws.    If  suit  be  insti« 

*  Bee«  also,  MaitUion  v.  JfurAM,  18  Am.  Rep.  197. 
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tilted  to  enforce*,  the  payment  thereof,  I  agree  to  pay  a  reasonable 
attorney's  fee.  The  drawers  and  indorst^rs  severally  waive  present- 
ment for  payment,  protest  and  notice  of  protest  and  non-paymcut 
of  this  note. 

(Signed,)  'James  P.  Walker." 

Issues  were  joined,  and  the  cause  was  tried  by  jury,  resulting  in 
a  verdict  and  judgment  for  the  plaintiffs. 

E.  F.  Ferris  and  S,  M,  Jones^  for  appellant. 

W.  R.  StokeSj  for  appellees. 

WoRDEN,  C.  J.  The  appellant  insists  that  the  complaint  was 
bad,  inasmuch  as  that  it  did  not  aver  that  the  amount  had  been  made 
out  of  the  sale  of  the  hay-fork  and  hay  carrier.  He  claims  that  the 
note  should  be  construed  as  if  it  read  as  follows  :  **  On  or  befoiv 
November  8th,  1872,  if  made  out  of  the  sale  of  Drake's  Horse  Ilay- 
Fork,"  etc.,  "1  promise,''  etc. 

AVe  do  not  concur  in  the  appellant's  construction  of  the  contract. 
As  we  construe  it,  it  is  an  absolute  promise  to  pay  the  money  six 
months  after  the  date  of  the  note,  but  to  pay  it  before,  if  the 
amount  should  be  made  out  of  the  sale  of  the  article  mentioned. 
There  was,  therefore,  no  need  of  any  averment  that  the  amount 
had  been  made  out  of  the  sale,  the  si.\  months  having  expired  before 
the  action  was  brought. 

But  the  appellant  contends  that,  with  the  construction  which  we 
phicc  upon  the  note,  the  plaintiffs  were  still  not  entitled  to  recover, 
because  the  note  was  not  governed  by  the  law  merchant,  it  beini,' 
necessary  that  it  should  have  been,  in  order  to  avoid  the  defeiis-"'^ 
set  up. 

A  note,  in  order  that  it  be  negotiable  in  accordance  with  tlio 
law  merchant,  must  bo  payable  unconditionally  and  at  all  events, 
and  at  some  fixed  period  of  time,  or  upon  some  event  which  must 
inevitably  happen.  But  the  note  here,  as  we  have  seen,  contains 
an  unconditional  promise  to  pay  the  money  at  the  expiration  of  six 
months  from  its  date.  It  contains  a  promise,  it  is  true,  to  pay  the 
money  before  that  time  if  it  should  be  made  out  of  the  sale  of  the 
property  mentioned.  But  this  conditional  promise  to  pay  the  money 
before  the  time  specified,  unless  performed,  does  not  abrogate  or 
intei*fere  with  the  absolute  promise  to  pay  at  the  expiration  of  tho 
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time.  The  conditional  promise  not  being  performed,  the  absolute 
promise  to  pay  at  the  expiration  of  the  time  specified  rcmains  in 
full  force.  Such  conditional  promise,  embodied  in  a  note  contain- 
ing an  absolute  promise  to  pay  at  a  time  specified,  does  not  destroy 
the  negotiable  qualities  of  the  paper,  or  take  it  out  of  the  opera- 
tion of  the  law  merchant.  The  case  of  Ernst  v.  Steckman,  74  Penn. 
St  13  ;  s.  c,  15  Am.  Rep.  542,  is  exactly  in  point.  There,  a  note 
was  executed,  payable  twelve  months  after  date,  or  before,  if  made 
out  of  the  sale  of  a  certain  seeding  machine.  This  was  held  to  be  a 
negotiable  note  according  to  the  law  merchant.  See,  also,  the  case 
of  Cota  V.  Buck,  7  Mete.  588,  which  is  also  in  point. 

[The  remainder  of  the  opinion  disposed  of  practice  questions.] 

Judgment  affirmed. 


The  Walter  A.  Wood  Mowing  Machine  Oompakt  v.  Cald- 
well. 

(54  Ind.  270.) 

Fhreign  c&rporoHons  —  SkUute  cm  to  agents  —  Bfect  of  tum^eompUanes  on  e&n* 

tracts —  Patents, 

A  statQte  required  agents  of  foreign  corporatione  to  file  in  certain  offices  eyi- 
dence  of  their  appointment,  and  of  their  authority  to  accept  service  of  pro- 
cess for  the  corporation,  and  imposed  a  penalty  on  them  for  failing  so  to  do ; 
and  provided  that  no  such  corporation  should  enforce  a  contract  made  with 
its  agents  before  compliance  with  the  act.  IleUl,  (1)  that  tlie  act  did  not 
apply  to  the  agent  of  a  foreign  corporation  engaged  in  manufacturing  a  pat- 
ented article,  and  (2)  that  the  act  did  not  avoid  contracts  so  made,  but  only 
suspended  the  remedy  on  them  until  the  act  was  complied  with.* 


*  See  CincinruUi  Ah8.  Co.  v.  Rosenthaly  8  Am.  Rep.  026;  8.  c,  55  III.  85;  Thome 
▼.  Travelers*  /ns.  Co.^  21  Am.  Rep.  88;  s.  c,  80  Penn.  St.  16.  But  a  foreigu 
oorporatiou  cannot  defend  an  action  against  it  on  its  contracts  on  the  grouikd 
that  it  has  failed  to  comply  with  the  statutes  of  the  State  requiring  certain 
tbings  to  be  done  as  a  condition  to  its  ri^ht  to  do  business  in  the  State.  Wood 
on  Fire  Insurance,  829;  Colunifnie  Ins.  Co.  v.  Walsh,  18  Mo.  220;  Hartford  Live 
Stock  Ins.  Co  v.  Matthews,  102  Mass.  221;  Union  MtU.  Ins.  Co.  v.  McMiUen,  2i 
Ohio  St.  67;  Clay  Fire  Inn.  Co.r.  Huron  Salt  Manuf.  Co.,  31  Mich.  346;  The 
MauinU^,  5  Blss.  881;  Hyde  v.  Ooodnow,  8  N.  Y.  266:  Thornton  v.  Weutem 
Reaerve  Ins.  Co., Si  Penn.  8t.529.  But  if  the  statute  is  absolutely  i^rtWUbitoty, 
as  in  Peniisjlvania  and  Kentucky  mid  tlie  f(ireig:ii  insurance  act  oi  Iiidiaoa,  tin 
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ACTION  by  the  Walter  A.  Wood  Mowing  and  I^eaping  Machine 
Company  against  Samuel  A.  Caldwell,  on  a  complaint  in  two 
paragraplis;  the  firet  on  a  note  for  the  price  of  a  mowing  and  reap- 
ing machine;  the  second  on  an  account  for  the  price  of  the  same 
machine.  Answers  in  two  paragraphs:  1.  General  denial.  2.  That 
the  plaintiff  was  a  foreign  corporation,  and  that  the  machine  was 
sold  by  its  agent  before  he  had  complied  with  the  requirements  of 
the  statute  in  regard  to  foreign  corporations 

After  demurrer  overruled  to  the  second  paragraph,  and  excep- 
tion taken,  the  plaintiff  replied:  1.  In  denial.  5?.  That  the  machine 
sold  was  one  of  Wood's  patent,  and  was  sold  by  the  agent  of  the 
company  which  manufactured  it  for  and  by  authority  of  the  pat- 
entee. 

A  demurrer  was  sustained  to  this  reply,  and  exception  to  the 
ruling  noted.  The  cause  was  tried  on  the  issue  formed,  resulting 
in  a  verdict  for  tlie  defendant,  and,  after  a  motion  for  a  new  trial 
was  overruled,  a  judgment  on  the  verdict. 

S,  P.  £  T,  TJiompson,  for  appellant- 

Perkins,  J.  The  record  in  the  cause  presents  two  questions  to 
this  court,  the  decision  of  both  of  which  is  necessary  to  its  final 
determination. 

The  questions  are: 

First.  Is  it  necessary  that  the  agent  of  the  manufacturer  bv 
authority  of  the  patentee,  of  a  patented  article,  should  comply  with 
the  requirements  of  our  act  respecting  foreign  corporations,  before 
he  can  sell  such  article  in  this  State? 

Second.  Does  the  failure  of  an  agent  of  such  corporation,  for  the 
sale  of  articles  not  patented,  to  comply  with  the  requirements  of 
said  act,  render  his  contracts  in  the  name  and  on  the  behalf  of 
the  corporation  void? 

The  first  question  has  already  been  answered  in  the  negative,  by 
this  court,  in  the  case  of  The  Orover  iS  Baker  Sewing  Machiw 
Company  v.  Butler,  53  Ind.  454;  s.  c,  21  Am.  Rep.  200,  at  this 
term.     We  proceed  to  the  second  question. 

In  1865,  a  statute  was  enacted,  regulating  foreign  insurance  cor- 


Goiitraot  is  not  enforceable  by  either  party.  Thonie  v.  Tra»eUrn*  Ins.  Co.,  3 
Am.  Hep.  89;  Rising  Sun  Ins.  Co.  v.  Slatighter,  20  Ind.  520;  Fronidin  In$.  Co 
v.  Packet  Co.,  9  Bush,  590. 
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poratioDs,  approved  December  2l8t,  1865  (1  R.  S.  1876,  p.  594), 
which  has  been  held  to  be  a  substitute,  so  far  as  such  companies 
are  concerned,  for  the  act  of  «june  17th,  ISd'2.  regulating  foreign 
corporations.     See  Hoffman  v.  Banks,  41  Ind.  1. 

This  statute  of  1865,  in  section  1,  declares,  "  that  it  shall  not  be 
lawful  for  any  agent  or  agents  of  any  insurance  company  incor- 
porated by  any  other  State  than  the  State  of  Indiana,  directly  or 
indirectly,  to  take  risks  or  transact  any  other  business  of  insurance 
in  this  State  without  first  producing  a  certificate  of  authority  from 
the  auditor  of  State;  "  and,  further,  that  "no  insurance  company, 
or  agent  or  agents  of  any  insurance  company  incorporated  by  any 
other  State,  shall  transact  any  business  of  insurance  in  this  State, 
unless  such  company  is  possessed  of  at  least  one  hundred  thousand 
dollars  of  actual  capital,  invested  in  the  stocks  or  bonds,''  etc.; 
and,  further,  that  before  the  agent  shall  receive  the  necessary  cer- 
tificate of  authoritv  to  transact  business  from  the  auditor,  he  must 
produce  proof  to  that  officer  of  such  investment,  and  of  the  exist- 
ence of  other  facts  required  by  the  statute,  as  conditions  precedent, 
to  exist  before,  etc. 

The  seventh  section  is  as  follows: 

**Any  person  or  persons  violating  the  provisions  of  this  act 
shall,  upon  conviction  thereof,  in  any  court  of  competent  jurisdic- 
tion, be  fined,  in  any  sum  not  exceeding  one  thousand  dollars,  or 
imprisonment  in  the  county  jail  not  more  than  thirty  days,  or 
both,  at  the  discretion  of  the  court.  Violations  of  the  provisions  of 
this  act  may  be  prosecuted  by  information  filed  by  the  prosecuting 
attorney  of  the  proper  county,  or  by  indictment  of  the  grand 
jury.'' 

The  statute  contains  no  section  or  clause  thereof  declaring  what 
the  effect  of  a  non-compliance  with  its  provisions  shall  be  upon 
contracts  made  before  compliance.  Contracts  in  violation  of  this 
statute  are  held  void.  Hoffman  v.  Banks,  41  Ind.  1 ;  The  Union 
CeJitral  Life  Ins,  Co,  v.  Thomas,  46  id.  44;  The  Farmers^  etc.,  Ins. 
Co.  V.  Harrah,  47  id.  236. 

We  turn  now  to  the  act  of  1852  (1  R.  S.  1876,  p.  373),  regulating 
foreign  corporations. 

The  first,  second  and  third  sections  of  the  act  are  as  follows: 

'*  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of 
Indiana,  that  agents  of  corporations  not  incorporated  or  organ-  a 

ized  in  this  State,  before  entering  upon  the  duties  of  their  agency  ■ 
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in  this  State^  shall  deposit  in  the  clerk's  office  of  the  county  where 
they  propose  doing  business  therefor,  the  power  of  attorney,  com- 
mission, appointment  or  other  authority  under  or  by  virtue  of 
which  they  act  us  agents. 

*'  Sec.  2.  Said  agents  shall  procure  from  such  corporations,  and 
file  with  the  clerk  of  the  Circuit  Court  of  the  county  wliere  they 
propose  doing  business j  before  commencing  the  duties  thereof,  a 
duly  authenticated  order,  resolution,  or  other  sufficient  authority 
of  tlie  board  of  directors  or  managers  of  such  corporations,  author- 
izing citizens  or  residents  of  this  State,  having  a  claim  or  demand 
against  such  corporation  arising  out  of  any  transaction  in  this 
State, with  such  agents,  to  sue  for  and  maintain  an  action  in  respect 
to  the  same  in  any  court  of  tliis  State  of  competent  jurisdiction, 
and  further  authorizing  service  of  process  in  such  action  on  such 
agent  to  be  valid  service  on  such  corporation,  and  that  such  service 
shall  authorize  judgment  and  all  other  proceedings  against  sucli 
corporation. 

*'Sec.  3.  The  service  of  the  process  on  such  agents  in  actions 
commenced  against  such  coi-jDoration  shall  be  deemed  a  service  on 
the  corporation,  and  shall  authorize  the  same  proceedings  as  in 
other  cases.'' 

The  fifth  section  provides  what  acts  shall  be  deemed  acta  of 
agency  for  a  foreign  corporation,  subjecting  the  person  doin^^  them 
to  the  provisions  of  the  act 

The  sixth,  seventh  and  fourth  sections  are  as  follows: 

"  Sec.  6.  The  foregoing  section  shall  not  apply  to  persons  acting 
as  agents  for  foreign  corporations  for  a  special  or  temporary  pur- 
pose, or  for  purposes  not  within  the  ordinary  business  of  such 
corporations,  nor  shall  it  apply  to  attorneys  at  law  as  such. 

**  Sec.  7.  Any  person  acting  as  agent  of  foreign  corporations  as 
aforesaid,  neglecting  or  refusing  to  comply  with  the  foregoing  pro- 
visions as  to  agents,  shall,  upon  presentment  or  indictment,  l>e 
fined  in  any  sum  not  less  than  fifty  dollars. 

"  Sec.  4.  Such  foreign  corporations  shall  not  enforce,  in  any  courts 
of  this  State,  any  contracts  made  by  their  agents  or  persons  assum- 
ing to  act  as  their  agents,  before  a  compliance  by  such  agents,  or 
persons  acting  as  sach,  with  the  provisions  of  sections  1  and  2  of 
this  act." 

By  a  comparison  of  these  statutes,  it  will  be  seen  that  the  insur- 
ance act  declares,  expressly,  that  it  shall  not  be  lawful  for  any 
agent  of  a  foreign  insurance  company  to  transact  any  businefis, 
etc.,  till  he  has  procured  a  certificate  of  authority  to  do  so  from  the 
auditor  of  State;  declares  that  no  insurance  company,  or  agent  or 
agents  shall  transact  any  business,  etc.,  unless,  etc.;  declares  that 
any  person  or  persons  (not  any  agent  or  agents)  violating  the  pro- 
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Tisions  of  this  act  shall  be  fined,  etc.;  and  contains,  as  has  been 
said,  no  section  or  clause  declaring  the  effect  npon  contracts  of  a 
violation  of  its  provisions. 

On  the  other  hand,  the  act  regulating  foreign  corporations  re- 
quires no  certificate  of  authority  to  do  business,  from  the  auditor, 
to  make  it  lawful  for  the  agent  to  do  business.  It  only  requires 
that  he  shall  deposit  in  the  county  clerk's  office  his  appointment 
as  agent  of  the  company,  and  an  instrument  from  the  company 
authorizing  it  to  be  sued  and  brought  into  court  by  service  of  pro- 
cess on  the  agent,  in  certain  cases;  and  declares  that  any  agent 
neglecting  to  comply  with  the  provisions  of  the  act,  a8  to  ccgents, 
shall  be  fined,  etc.;  and  that  the  company  shall  not  sue  on  contraets 
made  by  their  agents  till  the  provisions  of  the  statute  are  complied 
with  by  such  agents. 

The  provisions  of  the  act  bearing  upon  the  question  to  be 
decided  in  this  case  are  all,  in  form,  directory  or  mandatory  to  the 
agents  alone,  and  penal  to  them  alone. 

In  the  foreign  insurance  act  there  are  positive  declarations  of 
illegality  of  acts,  positive  prohibitions  to  the  corporation,  and  pen- 
alties npon  any  person  or  persons  violating  the  provisions  of  this 
act,  not  simply  upon  agents  neglecting  to  comply  with  the  pro- 
visions asL  to  agents;  and  it  leaves  the  effect  of  such  violations  upon 
contracts  to  be  determined  by  interpretation  and  construction  of 
the  statute  by  the  courts,  according  to  the  rules  of  the  common  law. 

At  common  law,  the  general  rule  is,  that,  if  a  statute  forbids  an 
act  to  be  done,  or  provides  a  penalty  for  doing  it,  any  contract  to  do 
such  act  is  invalid,  whether  the  statute  declares  it  to  be  so  or  not. 
The  State  v.  The  State  Banhy  5  Ind.  353;  The  Rising  Sun  Insur- 
ance Co,  V.  Slaughter,  20  id.  520. 

But,  says  Fbazer,  J.,  in  Deming  v.  The  State,  exrel,  etc.,  23  Ind. 
416,  "the  rule  is  properly  applied  only  where  the  reason  upon 
which  it  is  founded  exists.  'The  law  ceases  with  the  reason 
thereof/  and  it  is  a  grave  error  to  regard  it  as  a  merely  arbitrary 
rule,  applicable  to  all  contracts  which  are  prohibited  by  statute. 
It  is  generally  applicable  because  the  thing  prohibited  is  usually 
immoral,  or  against  public  policy; "  and  the  court  held  the  con- 
tract in  the  case  before  it  not  void  because  made  in  violation 
of  a  statute,  and  expressly  overruled  the  case  of  The  State  v.  Ths 
State  Banky  supra,  because  the  general  rule,  that  a  contract  pro- 
hibited by  statute  was  void,  was  not  properly  applied  in  that  case. 
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The  doctrine  laid  down  by  the  court  in  Deniing  v.  The  SicUe,  ex 
rely  etc.,  supra,  substantially  overruled,  also,  The  Rising  Sun  Ins. 
Co.  V.  Slaughter,  supra  ;  and,  afterward,  in  Neto  England  Fire,  etc., 
Ins.  Go.  V.  Robinson,  25  Ind.  536,  Gregory,  J.,  in  delivering  the 
opinion,  says:  '^  It  is  urged  in  argument  that  the  complaint  is  bad 
for  not  showing  a  compliance  by  the  local  agent  of  the  company 
with  the  requirements  of  the  ^  act  respecting  foreign  corporations 
and  their  agents  in  this  State/  1  G.  &  H.  272."  (I  E.  S.  1876, 
p.  373.)  '^It  is  contended  that  under  this  law  all  contracts  of 
foreign  corporations  are  void,  and  that  the  exception  to  the  rule  is 
where  they  comply  with  its  provisions.  *  *  *  We  do  not  so  regard 
that  statute."  The  opinion  then  speaks  approvingly  of  the  prin- 
ciple asserted,  touching  contracts  prohibited  by  statute  in  Denning 
V.  The  State  ex  rel.,  etc.,  supra,  and  proceeds:  "  It  would  seem  to 
follow  that  the  contract  of  a  foreign  corporation,  made  in  viola- 
tion of  a  statute  designed  for  the  protection  of  our  citizens,  would 
not,  as  to  the  latter,  be  void.  Moreover,  this  view  is  strengthened 
by  the  fact  that  the  act  itself  provides  what  shall  be  the  effect  of 
such  violation  on  the  contract." 

We  may  properly  observe  here  that  the  case  of  The  Rising  Sun, 
etc.,  Co.  V.  Slaughter,  supra,  is  disapproved  in  the  Eureka  Ins.  Co. 
V.  Parks,  1  Cincinnati  Superior  Court  Rep.  574, 

Early  in  this  opinion  we  pointed  out  some  of  the  differences 
between  the  acts  concerning  foreign  corporations  and  foreign 
insurance  companies  in  force  in  this  State,  to  show  that  decisions 
on  contracts  arising  under  the  latter  would  not  be  authorities  in 
cases  arising  upon  contracts  under  the  former.  The  State  of  Wis- 
consin has  a  statute  apparently  like  our  foreign  insurance  act,  and 
Missouri  a  statute  apparently  like  our  foreign  corporation  act  In 
Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229,  and  in  Clark  v.  Middle- 
tofi,  19  id.  53,  the  Supreme  Court  of  that  State  decided  that  a  fail- 
ure to  comply  with  the  requirements  of  the  statute  did  not  make 
the  contracts  of  the  company  void. 

The  case  of  ^tna  Insurance  Company  v.  Harvey,  11  Wis.  394, 
oame  before  the  Supreme  Court  of  that  State,  arising  upon  a  stat- 
ute, as  we  have  said,  like  our  foreign  insurance  act,  and  coaiisel 
cited  the  court  to  the  cases  in  Missouri,  decided  upon  a  statute 
much  like  our  foreign  corporation  act  The  Supreme  Court  of  Wis- 
consin said: 

''  We  were  referred  to  the  cases  of  Columbus  Ifisurance  Co.  t. 


.NOVEMBER  TERM,  1876.  647 

The  Walter  v.  Wood  Mowing  Machine  Company  v.  Caldwell. 

Walsh,  18  Mo.  229,  and  Clark  v.  Middleton,  19  id.  53,  in  which  the 
Supreme  Court  of  that  State  held  that  the  neglect  of  the  agent  of 
foreign  insurance  companies  to  take  out  a  licence,  as  required  by 
their  law,  did  not  invalidate  contracts  of  insurance  made  by  him. 
It  will  be  observed  on  examining  their  statute  that  it  contains  no 
express  prohibition  against  the  transaction  of  business  without 
such  license.  It  requires  the  agent  to  obtain  a  license  and  pay  a 
tax,  and  imposes  a  penalty  for  failure  to  do  so,  or  for  transacting 
business  without  such  license.  The  court  says  the  act  imposes  a 
penalty  on  the  agent,  but  does  not  make  the  contract  void." 

While  the  general  rule  is  that  a  contract  prohibited  by  statute  is 
void,  we  have  seen  that  there  are  many  exceptions;  and  the  ques- 
tion is,  how  shall  a  court  determine  whether  a  case  is  within  or 
without  the  general  rule?  In  Harris  v.  Runnels^  12  How.  (II.  S.) 
79,  Mr.  Justice  Wayne,  in  delivering  the  opinion  of  the  court, 
said: 

"It  is  true  that  a  statute,  containing  a  prohibition  and  a  pen- 
alty, makes  the  act  w))ich  it  punishes  unlajvful,  and  the  same  may 
b3  implied  from  a  penalty  without  a  prohibition;  but  it  does  not 
follow  that  the  unlawfulness  of  the  act  was  meant  by  the  legisla- 
ture to  avoid  a  contract  made  in  contravention  of  it.  When  the 
statute  is  silent,  and  contains  nothing  from  which  the  contraiy 
can  be  properly  inferred,  a  contract  in  contravention  of  it  is  void. 
•  *  *  That  legislators  do  not  think  the  rule  one  of  universal 
obligation,  or  that,  upon  grounds  of  public  policy,  it  should  always 
be  applied,  is  very  certain.  For,  in  some  statutes,  it  is  said  in 
terms  that  such  contracts  are  void;  in  others,  that  they  are  not  so. 
In  one  statute  there  is  no  prohibition  expressed,  and  only  a  pen- 
alty; in  another  there  is  prohibition  and  penalty,  in  some  of  which 
contracts  in  violation  of  them  are  void  or  not,  according  to  the 
subject-matter  and  object  of  the  statute;  and  there  are  other  8tat>- 
utes  in  which  there  are  penalties  and  prohibitions,  in  which  con- 
tracts made  in  contravention  of  them  will  not  be  void,  unless  one 
of  the  parties  to  them  practices  a  fraud  upon  the  ignorance  of  the 
other.  It  must  be  obvious,  from  such  diversities  of  legislation, 
that  statutes  forbidding  or  enjoining  things  to  be  done,  with  pen- 
alties accordingly,  should  always  be  fully  examined,  before  courts 
i^bould  refuse  to  give  aid  to  enforce  contracts  which  are  said  to  be 
in  contravention  of  them."  See,  also.  Smith  v.  Mawhoody  14  M. 
4  W.  452. 
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From  these  cases  it  appeai-s  that  what  the  legislature  meant  in 
the  enactment  of  the  statute,  the  intention  of  the  legislature,  as 
inferred  from  an  examination  of  the  entire  act,  is  to  be  the  gaidc 
to  the  court  in  determining  whether  the  particular  case  should 
form  an  exception  to  the  general  rule.  That  intention  may  be 
declared  in  the  act,  or  it  may  be  inferred  from  all  its  provisioDs, 
in  connection  with  the  subject-matter  and  circumstances.  Pang- 
horn  V.  Westlake,  36  Iowa,  546,  and  Hotoell  v.  Stetoarty  54  Mo.  400, 
are  strong  cases  to  this  point.  See,  also,  the  Farmers^  Batiks  etc.^ 
V.  Hale,  69  N.  Y.  53. 

Before  speaking  further  on  the  point  of  intention,  it  will  be 
proper  to  ascertain  the  meaning  of  section  4  of  tlie  foreign  corpora- 
tion act.  It  is  copied  above.  It  is  urged  that  a  correct  inter- 
pretation is,  that  a  foreign  cor|K>ration  may  not  enforce,  at  any 
time,  either  before  or  after  compliance  with  sections  1  and  2,  a 
contract  made  before  a  compliance  with  the  act,  in  the  courts  of 
this  State  ;  but  we  think  this  interpretation  inconsistent  witli  the 
purpose  of  the  act,  is  somewhat  unreasonable,  not  in  harmony 
with  the  general  spirit  of  the  act>  is  against  its  better  grammatical 
construction,  and  not  supported  by  its  legislative  history.  While 
this  interpretation  concedes  the  validity  of  the  contract,  it  renders 
it  practically  void,  by  prohibiting  its  enforcement.  We  can  see 
no  good  reason,  the  contract  being  admitted  to  be  valid,  why  its 
enforcement  should  be  delayed  longer  than  non-compliance  with 
the  requirements  of  the  statute  continues. 

The  legislative  history  of  the  act  shows  that  the  general  assembly 
desire  to  make  prominent  two  ideas  : 

First,  That  the  act  was  not  designed  to  inaugurate  the  policy  of 
hostility  to  foreign  corporations,  and  to  forbid  their  contracting 
within  the  State;  tliat  it  was  not  its  purpose  to  deprive  the  State 
of  the  benefit  of  the  capital  and  business  enterprise  that  might  be 
introduced  through  their  instrumentality. 

Secojid,  That  the  act  was  only  intended  to  apply  to  such  corpora- 
tions as  established  permanent  agencies  in  the  State  for  the  pur- 
pose of  doing  that  character  of  business  that  would  make  them  the 
debtors  of  our  citizens,  and  render  it  necessary  for  the  accomplish- 
ment of  justice  that  the  indebtedness  should  be  enforced  by  per- 
sonal judgments  within  the  State. 

These  propositions  are  important  in  this  case,  as  they  aid  in 
ascertaining  the  purpose  of  the  legislature  in  enacting  the  statnte. 
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That  it  was  not  intended  as  a  prohibition  apon  foreign  corporations 
to  contract  in  the  State,  but  was  merely  intended  to  furnish  the 
means  by  which  onr  citizens  could  procure  personal  judgments 
against  the  foreign  corporations  who  were  their  debtors. 

But  two  amendments  were  made  to  the  act,  which  was  House 
bill  No.  247,  during  its  passage  through  the  legislatui'e,  and  they 
were  made  on  the  11th  day  of  June,  1852,  upon  the  motion  of  Mr. 
King,  who  introduced  it. 

The  original  fourth  section  was  stricken  out  and  the  fourth  sec- 
tion as  it  appears  in  the  act  substituted,  and  the  words,  ^^  a  special 
or  temporary  purpose,  or  for,"  were  inserted  in  the  sixth  section. 

This  legislative  action  appears  in  the  House  journal  of  1852,  on 
page  2125. 

If  it  had  been  the  purpose  of  the  legislature  to  render  a  contract 
invalid,  where  it  was  made  by  the  agent  of  a  foreign  corporation 
before  he  complied  with  sections  1  and  2,  it  would  have  so  declared 
in  section  4  when  it  undertook  to  provide  what  effect  such  non- 
compliance should  have  upon  the  corporation.  It  did  not  see  fit 
to  leave  the  judiciary  to  determine  how  the  corporation  would  be 
affected  by  sections  1,  2,  3,  5,  6  and  7  of  the  act,  where  the  agent 
had  not  complied  with  sections  1  and  2  at  the  time  he  made  a 
contract,  but  it  declared  that  effect  in  section  4.  The  legisla- 
ture must  be  supposed  to  have  intended  just  what  it  said  and  no 
more;  and  that  is,  that  a  foreign  corporation  should  not  enforce 
sach  a  contract  in  the  courts  of  the  State  until  it  was  placed  in  a 
position,  by  a  compliance  with  the  act,  where  personal  service  could 
be  had  upon  it  within  the  State,  and  personal  judgments  taken 
against  it. 

In  connection  with  the  foregoing,  as  matter  indicating  legisla- 
tive design  in  passing  the  act  of  June  17th,  1852,  we  refer  to  the 
fact  that  Judge  Hester,  who  was  a  prominent  member  of  the  legis- 
lature of  1852,  and  who,  by  its  direction,  prepared  for  and  superin- 
tended the  publication  of  the  Bevised  Statutes  of  1852,  has  the 
following  marginal  note  opposite  section  4  : 

*'  Not  to  enforce  contracts  till  they  comply  with  sections  1  and 
%r  1  R  S.  1862,  p.  243. 

We  think  the  meaning  of  the  section  is,  that  suits  on  contracts, 
entered  into  before  compliance  by  the  agents  with  the  requirements 
of  the  statute,  shall  be  delayed  till  compliance  has  taken  place. 

Such  being  the  meaning  of  the  fourth  section,  the  intention  of 
Vol.  XXIII  —  82 
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the  legislature  in  the  enactment  is  manifest,  and  the  construction 
of  the  whole  act  is  easy.  It  does  not  I'ender  contracts,  such  as 
that  on  which  this  action  is  brought,  void;  but,  if  suit  be  insti- 
tuted on  any  such  contract,  and  an  answer  be  filed  of  non-com- 
pliance with  the  statute,  such  answer  will  show  that  the  suit  is 
prematurely  brought;  and,  if  well  pleaded  and  true,  will  operate 
to  abate  the  suit.  '^  That  the  right  of  auction  had  not  accrued^  at 
the  commencement  of  the  suit,  may  be  pleaded  in  abatement;  as, 
when  an  action  on  contract  is  commenced,  before  the  time  appointed 
for  performance."    Gould  on  Pleading,  269. 

Should  the  fact  that  the  suit  is  prematurely  brought  appear  in 
the  complaint,  it  could,  of  course,  be  taken  advantage  of  by 
demurrer. 

Reversed^  with  costs,  and  remanded  for  a  new  trial  and  further 
proceedings  in  accordance  with  this  opinion. 


Bethell  v.  Bethblu 

(M  Ind.  4S8.) 
Oonfliet  of  laws — Deed,  construction  of — Cotenani,  breaeh  of. 

A  deed  was  executed  in  Indiana,  between  citizens  of  that  State,  convejiiig 
land  in  Missouri.  No  covenant  was  expressed,  and  by  the  law  of  Indiana 
none  was  impUed .  The  land  was  never  in  the  possession  of  either  ptftj. 
In  an  action  for  a  breach  of  a  covenant  of  seizin,  AM,  that  as  the  gnntat 
did  not  deliver  possession,  a  covenant  of  seizin  was  at  once  broken  and  did 
not  run  with  the  land,  and  tliat,  therefore,  the  plaintiflfs  right  was  to  be  de- 
termined soleljr  by  the  law  of  Indiana,  and  not  by  the  law  of  Biiasonri,  where 
a  covenant  was  impHed. 

A  CTION  of  covenant     The  opinion  states  the  case. 

A.  Igleliart  and  J,  E.  Iglehart,  for  appellant 

/.  S.  Moore,  0.  Baker,  0.  B.  Hord  and  A.  W.  Hendricks,  tc^ 
appellee. 

WoRDBN,  G.  J.  Action  by  the  appellee,  against  the  appellant 
The  complaint  contained  two  paragraphs.  The  first  went  out  on 
demurrer.     A  demurrer  for  want  of  sufficient  facts  was  filed  alBO  to 
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the  second,  but  was  overruled,  and  exception  taken.  Suoh  further 
proceedings  were  had  as  that  final  judgment  was  rendered  for  the 
plaintiff. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to  the 
second  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  alleges,  that,  on  the  13th 
of  May,  1869,  by  a  deed  of  conveyance  between  the  appellant  and 
his  wife  and  the  appellee,  all  of  whom  were  and  had  been  citizens 
of  Warrick  county,  Indiana,  for  more  than  thirty  years,  the  appel- 
lant ^ra/i/e{7,  ^r^am^^  and  sold  to  the  appellee  certain  lands  in 
Missouri,  described  by  sections,  etc.,  in  consideration  of  four  thou- 
sand eight  hundred  dollars. 

The  deed  is  copied  into  the  paragraph,  and  contains  the  words 
**  gravity  bargain,  sell  and  convey y^^  and  purports  to  be  upon  a  con- 
sideration of  four  thousand  eiglit  hundred  dollars. 

The  pai-agraph  then  avers,  that,  by  the  law  of  the  State  of  Missouri 
at  said  date,  the  defendant,  by  said  deed  of  conveyance,  covenanted 
to  and  with  the  plaintiff  that  he  was  seized  of  an  indefeasible 
estate  of  inheritance  in  fee  simple,  and  that  sai^  defendant,  by 
force  of  said  law,  might  be  sued  upon  the  same  in  the  same  man- 
ner as  if  said  covenant  had  been  inserted  in  the  deed. 

The  paragraph  here  sets  out  a  section  of  the  Missouri  statutes, 
which  corresponds  with  these  allegations,  and  proceeds  to  allege, 
farther,  that  at  said  date  the  defendant  was  not  seized  of  an  inde^ 
feasible  estate  of  inheritance  in  fee  simple  to  said  real  estate,  but, 
on  the  contrary,  that  he  had  not  nor  has  he  yet  any  title  whatever 
to  any  part  of  said  lands.  That  defendant  was  never,  at  any  time, 
in  possession  of  said  lands,  nor  were  they  ever  in  the  possession  of  the 
plaintiff  ;  and  that  while  the  plaintiff  was  ignorant  of  said  want  of 
title,  he  paid  a  large  amount  of  taxes  on  said  lands,  to  wit,  some 
eighteen  months  after  said  conveyance. 

The  deed,  as  set  out,  contains  no  covenants  whatever,  either 
express  or  implied.  There  is  no  general  warranty,  as  provided  for 
by  our  statute.  The  words,  "  grant,  bargain,  sell  and  convoy,"  do 
not  imply  any  covenants  in  a  conveyance  in  fee,  though  the  words, 
**  grant "  or  "  demise,"  may  imply  a  covenant  of  title,  in  a  lease 
for  years.  This  proposition  was  decided,  after  an  exhaustive 
examination  of  the  authorities,  in  the  case  of  Frost  v.  Raymond^ 
2  CaineP   188.    So  that  if  the  deed  is  to  be  regarded  as  containing 
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the  covenant  of  seizin,  or,  indeed,  any  other  covenant,  it  must  be, 
by  virtue  of  the  law  of  Missouri,  set  out  in  tlie  pleading. 

Hence,  the  question  arises,  whether  a  deed,  executed  in  Indiana, 
between  her  citizens,  for  land  in  another  State,  but  containing  no 
covenants  whatever  by  the  law  of  Indiana,  shall  be  construed  a^ 
containing,  by  implication,  such  covenants  as  would,  by  the  law  of 
the  State  where  the  land  lies,  be  regarded  as  contained  in  the 
deed. 

This  is  an  interesting,  and  a  somewhat  novel  question.  We 
have  been  furnished  with  able  briefs  by  counsel  for  the  resi)ectiYe 
parties,  who  have  cited  the  general  authorities  upon  the  point,  but 
yet  no  case  has  been  found  entirely  in  point 

There  can  be  no  doubt  that  the  law  of  Missouri,  alone,  can  be 
looked  to  in  order  to  determine  whether  the  deed  in  question  wtis 
sufficient  to  pass  the  title.  In  the  sale  and  conveyance  of  re-A 
estate,  so  far  as  regards  the  capacity  of  the  parties  to  convey  anil 
hold,  respectively,  the  formalities  necessary  to  a  valid  transfer,  the 
dominion  and  enjoyment  of  the  same  by  the  vendee,  and  the  right 
of  succession  thereto,  and  all  other  incidents  to  the  acquisition  of 
the  land,  the  lex  rei  sitm  governs. 

But  it  does  not,  therefore,  necessarily  follow  that  the  lex  rei 
sites  so  far  governs  conveyances  made  elsewhere,  as  to  change  their 
character  as  mere  conveyances  and  invest  them  with  the  character 
of  personal  covenants  not  necessary  to  the  transmission  of  the 
property. 

We  are  referred  by  the  counsel  for  the  appellee  to  the  case  of 
McOoon  V.  Scales,  9  Wall.  23,  in  which  Mr.  Justice  Milleb  said  : 
"  It  is  a  principle  too  firmly  established  to  admit  of  dispute  at  this 
day,  that  to  the  law  of  the  State  in  which  land  is  situated,  wo  must 
look  for  the  rules  which  govern  its  descent,  alienation ,  and  trans- 
fer, and  for  the  effect  and  construction  of  conveyances." 

This  was  said,  however,  in  reference  to  the  question  whether  the 
title  did  actually  pass  by  a  certain  deed.  The  question  was,  whether 
"  the  effect  and  construction  "  of  the  conveyance  were  sach  as  to 
pass  the  title. 

As  we  desire  to  decide  nothing  but  the  exact  qnestion  preaented 
here,  and  as  the  distinction  between  covenants  running  with  the 
land  and  those  not  running  with  the  land  may,  pertiaps,  be  sup- 
posed to  enter  into  the  question,  we  proceed  to  consider  the  char- 
aoter  of  the  covenant  alleged  to  have  been  broken.     The  suppofied 
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covenant,  of  which  a  breach  is  alleged,  is  the  covenant  of  seizin. 
And  it  IS  alleged  that  the  land  was  never  in  the  possession  of  the 
defendant  or  the  plaintiff.  There  are  some  cases  holding  that  the 
covenant  of  seizin  runs  with  the  land,  where  the  grantor  was  in 
possession  and  delivered  possession  to  the  grantee.  But  all  the 
cases,  so  far  as  we  are  advised,  hold,  that  where  the  grantor  is  not 
in  possession  and  does  not  deliver  possession  to  his  grantee,  the 
covenant  of  seizin,  if  the  grantor  had  no  title,  is  at  once  broken 
and  does  not  run  with  the  land.  In  the  case  of  Cltambers*  AdmW 
V.  Smith's  AdmWy  23  Mo.  174,  it  was  held,  that  *'  if  there  be  a  total 
defect  of  title,  defeasible  and  indefeasible,  and  the  possession  have 
not  gone  along  with  the  deed,  the  covenant  is  broken  as  soon  as  it 
is  entered  into,  and  cannot  pass  to  an  assignee  upon  any  subse- 
quent transfer  of  the  supposed  right  of  the  original  grantee.  In 
sucli  case,  the  breach  is  final  and  complete;  the  covenant  is  broken 
immediately,  once  for  all,  and  the  party  recovers  all  the  damages 
that  can  ever  result  from  it.  If,  however,  the  possession  pass, 
although  without  right,  if  an  estate  in  fact,  although  not  in  law, 
be  transferred  by  the  deed,  and  the  grantee  have  the  enjoyment  of 
the  property  according  to  the  terms  of  the  sale,  the  covenant  runs 
with  the  land  and  passes  from  party  to  party,  until  the  paramount 
title  results  in  some  damage  to  the  actual  possessor,  and  then  the 
right  of  action  upon  the  covenant  vests  in  the  party  upon  whom 
the  loss  falls." 

The  supposed  covenant  in  this  case,  then,  was  one  that  did  not 
run  with  the  land;  it  was  purely  personal  and  broken  as  soon  as 
entered  into;  it  was  not  so  connected  with  the  land  that  any  sub- 
sequent grantee  thereof  could  take  advanta^^e  of  it.  The  question 
is,  therefore,  narrowed  down  to  this:  can  a  deed,  executed  in  Indi- 
ana, between  citizens  thereof,  containing  no  covenants  whatever 
according  to  the  law  of  Indiana,  be  held,  by  virtue  of  the  law  of 
Missouri,  where  the  land  lies,  to  contain  a  covenant  not  running 
with  the  land  but  broken  as  soon  as  entered  into?  We  think  this 
question  must  be  answered  in  the  negative.  A  covenant  of  seizin 
not  running  with  the  land  is  purely  a  personal  covenant,  broken  as 
soon  as  made,  and  has  nothing  whatever  to  do  with  the  transmis- 
sion of  the  title  to  the  land.  As  a  general  rule  the  lez  loci  coniracttis 
determines  the  construction  and  effect  of  contracts.  And  we  think 
that  where  a  deed  is  made,  as  above  stated,  the  question  whether 
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it  contains  such  a  covenant  is  to  be  determined  by  the  law  of  the 
place  where  it  is  made. 

The  case  does  not  fall  within  another  rule  of  law  well  established, 
viz.,  that  where  a  contract  is  to  be  performed  in  a  place  different 
from  that  in  which  it  is  made,  the  law  of  the  place  of  performance 
is  to  govern  the  conti-act.  Here,  the  contract  was  completely  exe- 
cuted and  was  not  executory.  By  the  terms  of  the  deed  there  was 
nothing  further  to  be  done  by  the  grantor,  either  in  Missouri  or 
elsewhere.  There  were  no  stipulations  that  bound  him  to  the  per- 
formance of  any  future  act.  Whatever  title  did  or  could  pass  by 
the  deed  passed  immediately  upon  its  execution  and  delivery,  and 
there  was  nothing  further  to  be  done  by  the  grantor. 

As  the  deed  was  executed  in  Indiana,  and  as  the  parties  resided 
therein,  it  would  seem  that  they  accepted  the  law  of  Indiana  as  the 
exponent  of  the  rights  conferred  and  obligations  imposed  thereby, 
beyond  the  mere  passing  of  the  title.  The  case  of  Thurston  v. 
Rosenfield,  42  Mo.  474,  is  closely  analogous  in  principle.  Rosen- 
field  failed  in  business  in  New  York,  and  in  that  State  made  an 
assignment  of  his  effects,  including  certain  real  estate  in  Missonri, 
in  which  assignment  certain  creditors  were  preferred.  The  assign- 
ment was  regularly  executed  and  acknowledged,  so  as  to  pass  the 
title  to  the  land  in  Missouri,  but  according  to  the  laws  of  Missouri 
it  was  void  on  account  of  the  preference  given  to  some  of  the  cred- 
itors. But  it  was  held,  as  the  parties  were  residents  of  New  York 
and  New  Jersey,  and  as  the  assignment  was  valid  by  the  law  of 
New  York  where  it  was  executed,  and  as  the  policy  of  the  Missouri 
law  was  to  deny  preferences  in  that  State,  that  the  assignment  was 
governed  by  the  law  of  New  York,  and  it  was  upheld  accordingly. 
See  Whart.  Confl.  Laws,  §  276. 

The  law  of  Missouri  cannot  extend  bevond  her  territorial  limits 
so  as  to  make  an  instrument  containing  no  covenant  executed  in 
another  State,  between  citizens  thereof,  contains  such  a  covenant 
as  that  alleged  here  to  have  been  broken. 

The  case  of  Carver  v.  Louthain,  38  Ind.  530,  was  an  action  upon 
the  covenants  contained  in  a  deed  for  the  convevance  of  land  situ- 
ate  in  the  State  of  Illinois.  The  question  does  not  seem  to  have 
been  made  whether  the  covenants  were  governed  by  the  law  of 
Illinois,  or  otherwise.  But  the  case  was  decided  upon  the  theoir 
that  the  law  of  Indiana  was  applicable  to  it 
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The  cage  is^  of  course^  less  aiithoritutive  upon  the  poiut  than  if  the 
question  had  been  made. 

We  are  of  opinion  that  the  second  paragraph  of  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  demurrer  thereto  should  have  been  sustained. 


Ross  V.  Faust. 

(64  Ind.  471.) 


Water-course  — Boundary  on  —  When  it  extends  to  the  center  of  the  stream — 

Judicial  notice. 

Riparian  proprietors  on  a  stream  not  navigable  own  to  the  center  of  the  stream 
althoagh  the  United  States  survey  under  which  thej  hold,  meandered  the 
bank,  and  the  bed  of  the  stream  was  not  in  terms  conveyed.* 

Where  the  fact  of  navigability  of  a  stream  is  generally  known  the  court  may 
take  judicial  notice  of  it  and  proof  upon  the  trial  is  not  required. 

COMPLAINT  by  appellants,  against  appellees,  in  three  para- 
graphs ;  two  for  trespass,  in  unlawfully  taking  and  hauling 
away  gravel  from  plaintiffs'  premises,  and  the  third  in  assumpsit 
for  the  price  and  value  of  graA^el  used  by  defendants  which  belonged 
to  the  plaintiffs. 

The  defendants  answered  the  entire  complaint  by  the  general 
denial,  and  by  a  second  paragraph  alleging  an  indebtedness  by  the 
plaintiffs  to  the  defendants  for  the  value  of  ground  belonging  to 
the  latter  and  used  by  the  former,  and  offering  to  set  off  the 
amount  of  its  value  against  the  demands  of  the  plaintiffs,  etc.  The 
])laintiff8  moved  to  strike  out  the  second  paragraph  of  answer. 
The  motion  was  overruled. 

They  then  demurred  to  it  for  the  alleged  reason  that  it  did  not 
contain  facts  sufficient,  etc.  The  demurrer  was  overruled,  and 
exception  taken.  Reply  in  denial  and  payment  of  defendants'  set- 
off. Trial  by  the  court.  Finding  for  the  defendants.  A  motion 
for  a  new  trial  was  denied,  and  judgment  rendered  on  the  finding. 

The  ground  assigned  in  the  motion  for  a  new  trial  was  that  the 
finding  of  the  court  was  contrary  to  law  and   the  evidence.     The 

'  See  Salter  v.  Jonas^  ante,  p.  'J29^  and  note.  J 
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ignment  of  errors  here  is, — The  court  erred  in  overruling  the 
motion  to  strike  out  the  second  paragraph  of  answer  ;  erred  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  answer ;  erred  in 
overruling  the  motion  for  a  new  trial. 

D,  F.  Bums,  for  appellants. 

Perkins,  J.  [After  stating  the  foregoing  facts.]  The  second 
paragraph  of  answer,  it  will  be  observed,  does  not  allege  a  tortious 
taking  of  the  gravel,  the  value  of  which  is  answered  as  a  set-off.  It 
avers  that  the  plaintiffs  are  indebted  to  the  defendants  for  gravel 
hauled  away,  perhaps  by  permission,  perhaps  by  mistake. 

The  court  did  not  err  in  overruling  the  motion  to  strike  oat  the 
second  paragraph  of  answer,  nor  in  overruling  the  demurrer  to  it 

[The  court  here  decided  a  question  of  pleading  not  of  general 
interest] 

The  reoiaining  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

In  considering  and  deciding  the  question  of  error  in  this  ruling, 
it  becomes  necessary  that  we  should  determine  whether  the  title 
of  the  owners  of  land  in  Marion  county,  Indiana,  bounded  on  one 
side  by  White  river,  extends  to  the  edge  of  the  stream,  or  to  the 
thread  of  it.  If  only  to  the  edge  of  the  stream,  there  was  no  tres- 
pass in  this  case;  if  to  the  thread  of  it,  there  was.  The  trespass 
complained  of  was  the  taking  of  gravel  from  the  bed  of  White 
river. 

We  have  in  the  United  States  three  classes  of  rivers: 

One,  in  which  the  tide  ebbs  and  flows  and  may  be  called  salt 
water  rivers; 

One,  of  fresh  water  rivers  which  are  navigable  for  vessels  used 
in  inter-state  commerce; 

One,  of  fresh  water  rivers  which  are  not  navigable  for  vessels 
used  in  inter-state  commerce. 

The  ownership  of  the  bed  of  the  first-class  of  rivers  mentioned  is 
in  the  public. 

The  ownership  of  the  bed  of  such  of  the  second-class  as  are  in 
what  is  known  as  the  North-West  Territory  is  in  doubt  There  is 
no  such  concurrence  of  judicial  opinion  on  the  point  as  enables  oi 
to  say,  upon  authority,  who  owns  the  bed  of  these  rivers,  and  it  ii 
not  necessary  that  we  should  decide  the  point  in  this  case. 
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The  ownership  of  the  bed  of  the  third-chiss  is,  prima  facie^  iu 
the  proprietors  of  the  opposite  banks,  each  owning  to  the  thread 
of  tlie  stream.  We  say  jt^r/wj^r  facie,  because  the  conveyance  to  a 
riparian  proprietor  may  be  drawn  in  terms  so  restrictive  as  to 
limit  his  title  to  the  bank  as  a  boundary,  when,  but  for  such 
restrictions,  it  would  extend  to  the  thread  of  the  stream. 

But  how  is  the  court  to  bo  informed  that  a  given  fresh  water 
stream  or  a  given  part  of  it  is,  or  is  not,  navigable?  The  tide,  as  a 
general  rule,  answers  this  question  as  to  salt  water  streams,  but  as 
to  fresh  water  there  is  no  such  natural  criterion.  The  fact  of  the 
navigability  of  many  streams  and  parts  of  streams  is  so  generallv 
known  that  the  courts  take  judicial  notice  of  it,  and  proof,  u[)on 
the  trial,  is  not  required.     Neaderliouser  v.  The  State,  28  Ind.  257. 

By  the  act  of  Congress  of  1796,  in  respect  to  the  survey  and  sale 
of  the  lands  north-west  of  the  Ohio  river,  the  public  lands  were 
recjuired  to  be  divided  so  as  to  form  townships  six  miles  square, 
unless  wliere,  etc.,  or  the  course  of  navigable  rivers  might  render 
it  impracticable;  and  it  was  further  provided  by  the  act  that  all 
navigable  rivers  within  the  territory  mentioned  therein  should 
remain  public  highways,  "and  that  in  all  cases,  wliere  the  oppo- 
site banks  of  any  stream,  not  navigable,  shall  belong  to  different 
pei*ji()n3,  the  stream  and  the  bed  thereof  shall  become  common  to 
both."  The  language  of  this  act  creates  a  tenancy  in  common, 
but  it  is  decided  in  Railroad  Coinpaai/  v.  Schurnicir,  7  Wall.  272, 
that  by  the  above  provision  the  Congress  meant  to  enact  that  the 
common  law  rules  of  riparian  ownership  should  apply  in  cases  of 
owners  of  the  opposite  banks  of  non-navigable  streams,  giving  each 
exclusive  ownership  to  the  thread  of  the  stream,  thus  giving  us 
another  instance  where  a  court  has  exercised  its  great,  but  benefi- 
cent power  of  enforcing  statutes  according  to  what  the  legislature 
mwint  or  ought  to  have  meant,  rather  than  according  to  what  it 
said.  The  same  construction  is  given  to  this  provision  by  the 
courts  of  Ohio.     Walk.  Am.  Law,  6tli  ed.,  p.  300. 

**  The  second  section  of  the  act  of  Congress  of  1796  provides  that 
navigable  rivers  shall  not  be  included  in  public  surveys;  but  does 
not  indicate  what  shall  be  considered  such,  and  it  is  left  to  the 
discretion  of  the  surveyor  to  include  a  given  river  or  not.  But  of 
course  his  decision  cannot  be  conclusive."   Walk.  Am.  Law,  supra. 

The.  idea  that  the  power  was  given  a  surveyor  or  his  deputy, 
ujwn  casual  observation,  to  determine  the  question  of  the  navi- 
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gability  of  rivers,  and  thereby  conclude  vast  public  and  private 
rights,  is  an  absurdity.  Moreover,  the  act  of  Congress  does  not 
determine  the  effect  the  conclusion  of  the  surveyor  upon  the  nav- 
igability of  a  stream,  and  the  fact  of  his  meandering  its  banks 
shall  have  upon  the  title  of  riparian  owners  to  the  bed  of  the 
stream.  His  meander  lines  are  not  boundary  lines,  and  the  ques- 
tion still  remains,  how  far  beyond  these  meander  lines  does  the 
title  of  the  riparian  proprietor  extend?  Does  it  go  to  high-water- 
mark, to  low- water-mark,  or  to  the  thread  of  the  sti'eam?  Judicial 
opinions  are  about  equally  divided  on  this  question.  Doe  ^. 
Hildreth,  2  Ind.  274 ;  Railroad  Company  v.  Schurnieir,  7  Wall. 
272;  Sherlock  v.  Bainbridge,  41  Ind.  35;  s.  c,  13  Am.  Rep.  30*^- 
AdmWs  of  Oavit  v.  Cliamhers,  3  Ohio,  495;  Middlefoft  v.  Pritchard, 
3  Scam.  510;  Braicon  v.  Bressler,  64  111.  488;  Musser  v.  Hersltei/, 
42  Iowa,  356;  Granger  v.  Avery ^  64  Me.  292;  Benson  v.  Morrow,  61 
Mo.  345;  County  of  SL  Clair  v.  Loviiigston,  23  Wall.  46. 

But  while  the  act  of  Congress  does  not  declare  the  extent  of 
title  of  a  riparian  proprietor  upon  a  navigable  stream,  it  dot^s 
emphatically  declare  the  title  of  a  proprietor  upon  a  non-navigable 
stream  shall  go  to  the  thread  of  the  stream.  Railroad  Company  v. 
Schurmeir,  supra. 

And  from  what  has  been  said  it  will  appear  that,  in  our  opinion 
in  the  language  of  Dewey,  J.,  in  Martin  v.  Bliss,  5  Blackf.  3r», 
**  Nature  is  competent,  we  should  imagine,  to  make  a  navigable 
river  without  the  help  of  the  legislature;"  and,  we  may  add,  can 
determine  the  fact  whether  she  has  succeeded  or  not,  in  a  givtii 
case,  with  as  much  accuracy  as  a  deputy  surveyor.  It  is  naviga- 
bility, in  fact,  which  constitutes  navigability  in  law.  McManu^  v. 
Carmichaely  3  Iowa,  1. 

The  court  knows,  judicially,  as  a  matter  of  fact,  that  White 
river,  in  Marion  county,  Indiana,  is  neither  a  navigated  nor  a  nav- 
igable river.  It  follows,  of  course,  that  by  the  express  enactment 
of  Congress  the  title  of  its  riparian  proprietors  extends  to  the 
thread  of  the  stream.  This  would  seem  to  make  an  end  of  contro- 
versy in  this  case. 

But  it  is  claimed  that  the  surveyor  made  a  mistake,  and  me«a- 
dered  the  banks,  and  failed  to  survey  the  bed  of  a  non-navigable 
stream,  and  that  hence  its  bed  was  not  bought  and  paid  for  and 
did  not  pass  to  the  purchasers  of  the  bonlering  lands. 

This  proposition  assumes,  as  a  legal  principle,  that  the  bed  of  a 
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stream  cannot  pass  to  the  purchaser  of  the  adjoining  land  unless  it; 
is  included  in  the  survey  and  paid  for.  This  is  begging  the  ques- 
tion. 

We  have  already  seen  above  that,  as  to  lands  bordering  on  rivers 
actually  navigable,  the  beds  of  which,  by  law,  were  not  to  be  sur- 
veyed and  paid  for,  it  is  not  well  settled  that  the  common  law 
does  not  apply  and  carry  the  title  of  the  riparian  purchaser  to  the 
thread  of  the  stream. 

On  the  other  hand,  it  is  well  settled  that,  in  the  analogous  case 
of  a  purchaser  of  land  bordering  on  a  public  highway  on  land,  the 
title  of  the  purchaser  extends  to  the  middle  of  the  same.  In  a  late 
case,  Pettibone  v.  HamiUo7i,  40  Wis.  402,  it  is  decided  that,  in  the 
absence  of  any  thing  in  his  deed  to  show  a  contrary  intention,  the 
grantee  of  a  lot  in  a  recorded  plat  takes  to  the  center  of  adjoining 
public  ways,  subject  to  the  public  easement;  and  this  result  is  not 
affected  by  the  fact  that  the  description  in  the  deed,  as  well  as  the 
plat,  gives  the  dimensions  of  the  lot  as  it  is,  exclusive  of  the  high- 
way, and  that  this  doctrine  applies  in  favor  of  one  who  took  a 
deed  by  metes  and  bounds,  only,  of  land  which  afterward  consti- 
tuted a  distinct  lot  upon  a  plat  subsequently  made  and  recorded  by 
his  grantor. 

Woodman  v.  Speiwer,  decided  in  1875,  by  the  Supreme  Court  of 
New  Hampshire,  54  N.  H.  507;  s.  c,  14  Am.  Law  Reg.  411,  is  an 
equally  strong  case.  It  is  there  decided,  that,  ''Where  a  convey- 
ance of  land  describes  it  as  bounded  by  a  stream  not  navigable,  or 
by  a  highway,  whatever  terms  may  be  used  in  describing  such 
boundary,  it  must  be  construed  as  extending  to  the  middle  of  the 
same,  unless  there  is  a  clear  expression  of  an  intention  to  limit  it 
to  the  margin  of  such  stream  or  way."  And  the  reason  is  given  for 
this  rule  both  in  the  opinion  in  the  case  and  by  Redfield,  J.,  in  a 
note  to  it. 

Substantially  the  same  reasons  are  assigned  for  the  rule  in 
Braxon  v.  Bressler,  64  111.  492.  The  rule  is  founded  in  public 
policy.  "The  peace  of  society"  (says  Mr.  Justice  Thornton), 
"  and  the  security  of  personal  rights  demand  a  legal  recognition  of 
ownership  of  the  beds  of  the  streams  within  the  States,  as  well  as 
the  water.  Wrongs  and  trespasses  must  often  be  committed. 
Contests  and  litigation  as  to  the  rock,  as  in  this  case,  and  fre- 
quently as  to  the  gravel  and  soil,  must  arise.  The  riparian  owner 
diould  have  a  remedy  against  the  wrong-doer.     He  gains  by  alia- 
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vion  and  loses  by  avulsion,  and,  for  his  full  security,  should  have 
the  right  to  protect  the  bed  of  the  sti*eam  from  individual  tres- 
passes. The  opposite  view  vests  the  fee  in  the  United  States,  and 
makes  them  the  proprietor  of  every  navigable  stream  in  the  State. 
Their  interposition  in  the  prosecution  of  trespasses  would  be  an 
intermeddling  with  the  policy  of  the  State,  and  would  be  perilous 
to  its  sovereignty.  The  common-law  rule  would  best  subserve  the 
public  peace  and  protect  from  violence." 

The  above  views  of  the  Supreme  Court  of  Illinois  are  expressed 
touching  the  ownership  of  the  bed  of  Rock  river,  a  larger  stream 
than  White  river,  and  to  some  extent  navigable.  Their  force  is 
much  gi'eater  when  applied  to  a  stream  like  White  river. 

Judge  Redfield,  in  the  note  above  referred  to,  speaking  of  the 
rule  that  extends  the  title  of  owners  upon  highways  and  streams  to 
their  center,  says,  **  its  chief  object  is  to  prevent  the  existence  of 
innumerable  strips  and  gores  of  land  along  the  margins  of  streams 
and  highways,  to  which  the  title,  for  generations,  shall  remain  in 
abeyance,  and  then,  upon  the  happening  of  some  unexpected  event, 
and  one,  consequently,  not  in  express  terms  provided  for  in  the 
title-deeds,  a  bootless,  almost  objectless,  litigation  shall  spring  up 
to  vex  and  harass  those  who  in  good  faith  had  supposed  themselves 
secure  from  such  embarrassment."     Woodman  v.  Spencer^  supra. 

In  Gross  v.  West,  7  Taunt.  39,  Gibbs,  C.  J.,  says,  '' prinia  facie 
the  presumption  is,  that  a  strip  of  land  lying  between  a  highway 
and  the  adjoining  close  belongs  to  the  owner  of  tlie  close  ;  as  the 
presumption  also  is,  that  the  highway  itself,  ad  medium  fiJiim  via, 
does."     Accord,  Coxy.  The  Louisville,  etc.,   R.  K.  (h,  48  Ind.  1T8. 

Public  policy,  as  has  been  already  said,  dictates  the  private 
ownership  of  the  bed  of  non-navigable  rivers. 

The  facts,  then,  that  the  bed  of  the  river  was  not  surveyed  nor 
paid  for  do  not,  necessarily,  exclude  it  from  the  ownership  of  the 
adjoining  proprietors  ;  and  as  to  the  fact,  if  it  be  so,  that  it  was 
not  paid  for,  we  may  observe  that  it  is  a  circumstance  of  little 
importance.  The  government  was  not  selling  her  public  lands  for 
the  purpose  of  making  money.  She  did  not  sell  them  for  their 
value.  She  was  selling  them  for  an  almost  nominal  price,  a  dollar 
and  a  quarter  an  acre— enough  to  cover  the  cost  of  survey  and 
sale;  possibly  a  little  more.  Her  object  was  to  induce  the  settlement 
in  the  country  of  a  hardy,  land-owning  people.     Her  survevs  of 
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the  whole  were  more  or  less  inaccurate.  We  know,  as  matter  of 
general  knowledge,  that  often  sections  exceed  and  often  fall  short 
of  the  quantity  paid  for,  to  a  greater  extent  than  was  produced  by 
the  mistake  of  the  surveyor,  in  this  case,  touching  the  fact  of  the 
Navigableness  of  the  stream.  It  could  have  produced  a  loss  of  but 
a  very  few  dollara.  On  the  other  hand,  we  have  the  clearly  ex- 
pressed intention  of  the  grantor,  expressed  by  a  solemn  legislative 
enactment,  that  the  title  should  pass  to  the  thread  of    the  stream. 

And  the  mistake  of  the  surveyor  is  not  one  occasioning  a  loss  of 
such  pecuniary  amount  that  it  would  be  regarded  as  sufficiently 
affecting  the  fairness  of  a  private  contract,  to  violate  it.  We  think 
tlio  title  of  riparian  proprietors  on  White  river,  in  Marion  county, 
Inrliana,  extends  to  the  thread  of  the  stream,  notwithstundin<j:  the 
bed  of  the  stream  was  not  surveyed  by  the  United  States  surveyor, 
nor,  in  terms,  sold  to  purchasers  of  the  bordering  lands. 

Tlie  judgment  is  reversed,  wWi  costs,  cause  remanded,  with  insfruc- 
Horn  to  proceed  in  accordance  with  this  opijiioji. 


Wallace  v.  Lawyer. 

(64  iDd    601.) 
Municipal  corporation — Salary  of  officers  not  sutjeet  to  garnishment. 

The  salary  or  wages  of  an  officer  or  servant  of  a  county  cannot  be  subjected, 
in  the  hands  of  the  county,  to  garnishment  or  proceedings  supplementary 
to  execution.  * 

D,  V.  Burns,  for  appellant. 

D.  Moss  and  T,  J,  Kane,  for  appellees. 

BiDDLE,  J.  The  appellant  commenced  proceedings  supplement- 
ary to  execution  against  Peter  Lawyer  and  Edward  K.  Hall,  also 
making  the  board  of  coinniissioners  of  Hamilton  county  and  Still- 

♦See  Hightoioer  v.   Slatoti,  21  Am.  Rep.  273;    McLeAlan  v,  Youngy   id.  275; 
Rodman  v.  A%8ite<mutt,  post. 
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man  C.  Montgomery,  treasurer,  defendants.     His  complaint  con* 
tains  two  paragraphs,  each  of  which  is  substantially  as  follows: 

That  on  the  1st  day  of  November,  1871,  Joseph  B.  Bandall 
recovered,  in  the  Superioi  Court  of  Marion  county,  Indiana,  a 
judgment  against  said  Peter  G.  Lawyer  and  Edward  E.  Hall,  for  six 
hundred  and  ninety- two  dollars  and  seventy-four  cents,  which, 
with  interest  and  costs,  remains  wholly  unpaid.  That  on  the  30th 
day  of  July,  1874,  Eandall  assigned,  in  writing,  in  proper  form, 
said  judgment  to  the  appellant.  That  on  the day  of  Septem- 
ber, 1874,  the  appellant  caused  an  execution  to  be  issued  upon 
said  judgment,  directed  to  the  shenff  of  Hamilton  county,  wherein 
Lawyer  and  Hall  resided,  which  execution  was  returned  "  not  sat- 
isfied." That  he  believes  that  the  defendant  Hall  has  property, 
means  and  effects  sufficient  to  satisfy  said  judgment,  interest  and 
costs,  in  Hamilton  county,  but  that  he  unjustly  and  fraudulently 
refuses  to  apply  the  same  to  the  payment  of  said  judgment,  and 
conceals  the  same  from  being  levied  on  by  an  officer.  That  he  is 
informed  and  believes  that  Hamilton  county  is  indebted  to  Hall  in 
the  sum  of  one  thousand  dollars,  now  in  the  hands  of  her  treasurer, 
Stillmau  C.  Montgomery,  which,  together  with  other  property 
claimed  by  Hall,  exceeds  the  amount  of  property  allowed  by  law  as 
exempt  from  execution.  Prayer,  that  the  board  of  commissioners 
and  the  other  defendants  may  be  summoned  to  answer,  and  that 
said  indebtedness  may  be  applied  to  satisfy  the  appellant's  judg- 
ment. 

Hall  and  Lawyer  demurred,  jointly  and  separately,  to  the  com- 
plaint, alleging  the  insufficiency  of  the  facts  charged,  as  cause. 
Separate  demurrers  were  filed  by  the  board  of  commissioners  and 
Montgomery,  the  treasurer,  alleging  the  same  cause.  The  demurrers 
were  overruled,  and  exceptions  taken,  but  the  appellees  have  not 
assigned  cross-errors.  Answers  were  filed  by  each  of  the  appellees; 
and  the  appellant  requested  the  court  to  state  the  facts,  as  found, 
in  writing,  and  the  conclusions  of  law  thereon. 

The  court  made  the  finding  and  applied  the  law,  as  follows: 

**  First.  That  on  the  1st  day  of  November,  1871,  Jo.^eph  B.  Kiin- 
dall  recovered  a  judgment  in  the  Superior  Court  of  Marion  county, 
Indiana,  against  the  defendants  Peter  C.  Lawyer  and  Edward  K. 
Hall,  for  the  sum  of  six  hundred  and  ninety-two  dollars  and  sev- 
enty-four oeiit.s,  tocfcther  with  costs  of  suit,  taxed  at dolla»*s, 

which  judgment,  the  said  Randall,  on  the  30th  day  qf  July,  1^74, 
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Bold  and  assigned  to  the  plaintiff  herein,  Andrew  Wallace,  who,  on 
tlio  5th  day  of  September,  1874,  caused  an  execution  to  issue  thereon 
to  tlie  sheriff  of  Hamilton  county,  Indiana,  the  county  wherein  the 
defendants  Liiwyer  and  Hall  reside;  which  execution  said  shen'ff, 
on  the  14th  day  of  November,  1874,  returned  to  the  clerk  of  said 
Marion  Superior  Court,  wholly  unsatisfied. 

**  Second.  That  said  defendant  Hall  is  the  auditor  of  Hamilton 
county,  Indiana,  and  that  said  county  has  not  paid  him  any  thing 
for  services   performed  for  her  by  said  Hall,  as  said  auditor,  since 
the   15th  day  of  September,  1874,  the  same  being  the  date  of  the 
last  settlement  between  the  said  auditor  and  the  said  county.  That 
said  Hall,  as  said  auditor,  has  not  yet  presented  to  the  board  of 
commissioners  of  said  county  an  itemized  statement  of  the  fees  due 
him,  from  the  said  county,  for  the  quarter  ending  December  13th, 
1874,  and  that  in  consequence  thereof  no  sum  has  been  allowed 
him  for  said  services  for  said  quarter,  by  the  said  board  of  commis- 
sioners, but  that  there  is  due  the  said  Hall,  from  the  said  county, 
for  services  performed  by  him  as  auditor  thereof,  about  the  sum  of 
one  thousand  dollars  (11,000);  that  in  addition  thereto  the  said  Hall 
is  possessed  of  household  furniture  of  the  value  of  three  hundred 
dollars  ($300).     And  the  court  further  finds  that  said  Hall  has  a 
family  and  is  a  resident  householder  of  said  Hamilton  county. 
The  court  further  finds  that  said  Hall  has  to  employ  a  clerk   to 
assist  him  in  his  office  of  auditor  of  said  county.  The  court  further 
finds  that  said  Hall  has  no  other  property  than  that  above  found, 
and  that  there  is  no  other  indebtedness  due  from  Hamilton  countv 
or  the  other  parties  mentioned  in  tlie  complaint,  to  the  defendant 
Hall  herein,  than  the  fees  as  above  mentioned,  and  that  the  defend- 
ant Lawyer  has  no  property. 

*' And  the  court  concludes  that  the  fees  above  found  are  not 
such  indebtedness  as  that  contemplated  by  the  statute  under  which 
these  proceedings  are  brought.  To  which  conclusions  the  plain- 
tiff excepts.  Thereupon  the  cause  is  dismissed  at  the  plaintiff's 
costs,  to  which  the  plaintiff  excepts.     Judgment  accordingly." 

The  appellant  excepted  to  the  conclusions  of  law,  as  applied  to 
the  facts  found  by  the  court,  and  also,  by  proper  motions  and  ex- 
ceptions, raised  the  question  of  the  sufficiency  of  the  evidence  to 
support  the  finding.  There  does  not  seem  to  us  to  be  much  room 
for  dispute  about  the  facts;  nor  do  we  clearly  perceive  why  the 
appellant  should  want  a  new  trial,  when  every  substantial  fact 
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alleged  in  his  complaint  is  found  in  his  favor.  The  finding  is  fall? 
sustained  by  the  evidence,  and  we  think  it  would  sustain  nothing 
more  than  the  finding. 

The  statute  under  wliich  these  proceedings  were  had,  and  simihir 
statutes  in  some  other  States,  are  comparatively  new  in  our  juris- 
prudence; consequently  there  are  but  few  decisions  upon  them. 
The  proceedings  it  authorizes,  however,  have  many  analogies  to  % 
creditor's  bill,  a  bill  to  subject  choses  in  action  to  execution,  and 
attiichment  and  garnishment.  We  must  look,  therefore,  to  the 
decisions  under  these  well-established  modes  of  procedure  for  light 
to  guide  us  in  this  newer  but  similar  field. 

Two  questions  arise  in  this  case  which  have  never  before  beea 
presented  in  this  State.  It  behooves  us,  therefore,  to  settle  them 
upon  the  true  basis. 

First,  Can  a  body  politic  and  corporate,  in  proceedings  supple- 
mentary to  execution,  where  made  a  defendant,  be  required  to 
answer  as  to  its  indebtedness  to  the  execution  debtor.^ 

In  the  case  of  Mei'win  v.  CUy  of  Chicago,  45  111.  133,  it  was  held 
that  a  municipal  corporation  is  not  liable  to  process  of  garnish- 
ment. Lawrence,  J.,  in  delivering  the  opinion  of  the  court, 
says:  *' The  question  has  been  often  before  the  American  courts, 
and  although  the  decisions  are  not  uniform,  in  a  large  majority  of 
the  cases  it  has  been  held  the  writ  would  not  lie.  The  reason 
given  for  these  decisions  is  uniformly  the  same,  and  is  substan- 
tially that  given  by  this  court  in  the  case  in  ^otli  111."  City  of 
Chicago  v.  Hasley^  p.  595.  "  It  must  be  decided  as  a  qnestion  of 
public  policy.  These  municipal  corporations  are  in  the  exercise  of 
governmental  powers  to  a  very  large  extent.  They  control  jjecuni- 
ary  interests  of  great  magnitude,  and  vast  numbers  of  human 
beings,  who  are  more  dependent  on  the  municipal  for  the  security 
of  life  and  property  than  they  are  on  either  the  State  or  the  Fede- 
ral government.  To  permit  the  great  public  duties  of  this  corpo- 
'•ation  to  be  imperfectly  performed  in  order  that  individuals  may 
the  better  collect  their  private  debts  would  be  to  pervert  the  great 
objects  of  its  creation," 

It  seems  to  us  that  this  reasoning  is  sound ;  and  we  think  the 
board  of  commissioners,  in  the  case  before  us,  in  principle,  stands 
upon  the  similar  ground  to  a  garnishee  in  attachment.  The  same 
principle  was  approved  in  the  following  cases:  Burnham  v.  Thi 
City  of  Fond  du  Lac,  15  Wis,  193;  City  of  Erie  v.  Knapp,  29 
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Penu.  St.  173;  Vhealy  v.  Brewer,  7  Mass.  259;  Divine  v.  Harvie, 
7  T.  B.  Monr.  440;  T/zc  JSiaie  of  Maryland  v.  77*^  Baltimore  ayid 
Ohio  R.  R  Co.,  12  Gill  &  J.  399;  Bulkley  v.  Bckert,  3  Penn.  St.  368 
The  case  of  Pendleton  v.  Perkins  and  The  City  of  St.  Lotm,  49 
Mo.  5G5^  'would  seem  to  be  against  this  view.  But  tliat  case  was  a 
bill  iu  equity  to  subject  a  debt  due  from  the  corporation  to  an 
absconding  debtor  to  the  payment  of  his  liabilities;  and  it  was 
expressly  held,  in  the  same  case,  that  the  statutory  garnishment 
would  not  lie  against  tlie  corporation.  The  case,  tlierefore,  does 
not   essentially  conflict   with   the   general  current  of  authority. 

m 

And  it  is  likely  in  the  case  before  us  that  Montgomery,  the  county 
tivasurer,  would  stand  upon  the  same  ground,  in  this  respect,  us  the 
joard  of  commissioners.     Neuer  v.  ff Fallon,  18  Mo.  277. 

These  authorities  mainly  refer  to  municipal  corporations,  but 
we  think  the  same  principle  applicable  to  a  body  politic  and  cor- 
]K)rate,  as  a  county,  and  even  for  stronger  reasons.  And  the 
decisions  are  generally  made  upon  statutes  authorizing  corpora- 
tions, in  terms,  to  be  garnished,  yet  the  courts  hold  that  the  gen- 
eral word  '*  corporation  "  must  be  restricted  to  mean  private  or 
ordinary  business  corporations,  and  not  extended  to  embrace 
municipal  corporations  or  bodies  politic  and  corporate.  The 
words  used  in  the  statute  of  this  State  are,  any  **  person  *'  or 
**  corporation,"  in  general  terms.     2  K.  S.  1876,  p.  231,  §  522. 

In  the  case  of  The  City  of  Newark  v.  Funk,  15  Ohio  St.  462,  it 
was  held  that  salaries  of  the  officers  of  incorporated  cities,  due  and 
unpaid,  may  be  subjected  by  judgment  creditors  of  such  officers  to 
the  payment  of  their  judgments,  under  the  provisions  of  section 
458  of  the  Code  of  Civil  Procedure;  but  this  case  seems  to  have 
l)een  placed  upon  the  peculiar  wording  of  the  statute.  Welch,  J., 
ill  delivering  the  opinion  of  the  court,  remarked:  "The  words  of 
the  statute  seem  plain.  They  are,  that  ^any  claim  or  chose  in 
action,'  and  that  '  all  money'  in  the  hands  of  '  any  person,  body 
politic  or  corporate,'  may  be  subjected." 

It  is  plain,  here,  that  the  words  *'body  politic  or  corporate,"  by 
force  of  the  terms,  include  municipal  corporations;  while  in  our 
statute  the  words  are,  any  "  person  "  or  ''corporation,"  which  lat- 
ter word  may  fairly  be  construed  to  mean  only  a  private  or  business 
corporation.  There  is  another  plain  difference  between  the  two 
statutes.  The  Ohio  statute  subjects  "any  claim  or  chose  in  actioij," 
and  "all  money,"  to  such  payment;  while  the  Indiana  statute 
Vol.  XXTII.  — 84 
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reaches  only  the  "  property  of  the  judgment  debtor^  not  exempt 
from  execution."    §  524,  supra. 

That  court,  in  The  City  of  Newark  v.  Funk,  supra,  admittin|( 
the  conflict  of  authority  between  other  States,  also  remarked:  "  We 
do  not  feel  bound  by  any  of  them,  and  see  nothing  to  prevent  us 
from  deciding  the  question  as  an  original  one,  according  to  our 
own  views  of  public  policy,  and  of  the  meaning  and  intent  of  the 
statute."  But  we  have  not  been  able  to  find  any  other  case  in 
accordance  with  this  view. 

Second.  Can  the  wages,  fees  or  salary  of  a  county  auditor,  due 
from  the  county,  be  subjected,  in  the  hands  of  the  county,  to  the 
payment  of  his  debts,  under  proceedings  supplementary  to  execu- 
tion ? 

The  earliest  decision  of  this  question' we  have  found  is  in  the 
case  of  Hawthorn  \.  City  of  Si.  Louis,  11  Mo.  59,  wherein  it  is 
held  that  a  public  corporation  is  not,  like  a  private  corporation, 
liable  to  be  garnisheed  for  a  sum  due  to  an  officer  of  such  corpora- 
tion as  a  part  of  his  salary.  McBride,  J.,  in  delivering  the  opin- 
ion, says:  **But  the  city  of  St.  Louis  is  a  public  municipal  corpo- 
ration, created  for  the  public  benefit,  and  not  subject  to  the  same 
rules  goveniing  private  corporations,  such  as  banks,  insurance  com- 
panies, and  other  similar  corporations.  It  should  not,  therefore, 
be  compelled  to  stand  at  the  bar  of  all  the  courts  in  the  State  and 
participate  in  the  judicial  controversies  carried  on  between  debtors 
and  creditors.  Whilst  these  contests  would  be  going  on,  the  public 
interests  would  suffer  by  abstracting  from  their  corporate  duties 
the  time  and  attention  of  the  officers,  and  occupying  them  in  ct)u- 
tests  about  which  the  corporation  had  no  interest.  And  however 
desirable  it  may  be  to  creditors  to  enforce  against  the  officers  of 
the  corporation  their  just  demands,  by  the  means  resorted  to  in 
this  case,  yet  we  think  that  public  policy  forbids  the  imposition  of 
such  a  liability  upon  the  corporation." 

The  same  principle  was  clearly  adhered  to  in  Mayor,  etc.,  of  IM- 
timore  v.  Root,  8  Md.  95;  and  in  Mayor,  etc.,  of  Mobile  v.  Rowhtul, 
26  Ala.  498;  also  in  Fortune  v.  City  of  St.  Louis,  23  Mo.  239, 
wherein  there  was  a  strong  effort  made  to  induce  the  court  to  over- 
rule the  case  in  11  Mo.,  supra,  but  without  effect  The  same  rulings 
were  had  in  TJie  President,  etc.,  of  the  Union  Turnpike  Co.  v.  Jen* 
kins,  2  Mass.  37,  and  Bradley  v.  Town  of  Richmond.  6  Vt  121. 

In  Stilhnan  v.  Ishain,  11  Conn.   124,  it  is  directly  decided  that 
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public  oflBcers,  having  money  in  their  hands  to  which  certain 
individuals  are  entitled,  are  not  liable  to  the  creditors  of  those 
individuals,  in  the  process  of  foreign  attachment;  and  in  Ward  v. 
The  CouJity  of  Hartford,  12  Conn.  404,  it  was  held  that  a  county 
is  not  liable  to  the  process  of  foreign  attachment.  And  in  tlie  case 
of  Merwin  v.  City  of  Chicago,  supra,  it  was  conceded  that  money 
due  to  municipal  officers,  agents  or  contractors  was  not  liable  to 
garnishment 

All  the  cases  we  have  consulted  u]>on  these  questions  seem  to 
rest  their  decisions  upon  a  branch  of  the  great  public  principle 
which  exempts  an* embassador,  a  foreign  minister,  charge  d'' affaires, 
consul,  members  of  a  legislature  or  other  public  functionaries, 
while  in  office  and  in  the  public  service,  from  civil  arrest  or  other 
legal  embarrassment  at  the  suit  of  a  private  party.  Without  such 
a  rule,  it  would  frequently  be  in  the  power  of  an  individual  to 
endanger  the  public  interests  or  even  check  the  wheels  of  govern- 
ment, which  would  be  a  far  greater  public  evil  than  the  occasional 
delay  or  even  sacrifice  of  a  private  right.  The  exemption  is  not 
given  to  the  person  for  a  private  advantage,  but  granted  to  the 
office  from  public  necessity. 

But  it  is  insisted  by  the  appellant  that  the  judgment  debtor, 
though  he  may  be  a  resident  householvler,  is  not  entitled  to  any 
property  exempt  from  execution,  on  that  account,  until  he  makes- 
fa  is  claim  to  it  upon  that  ground,  and  has  it  set  apart  to  him 
according  to  the  terms  of  the  statute  ;  .that  all  his  i)roperty  is, 
prima  fUcie,  subject  to  execution,  and  that  ho  will  bo  held  to  have 
waived  his  right  of  exemption,  >vhir.h  is  merely  a  personal  privilege, 
unless  he  makes  his  claim  as  above  ctatcv^I.  This  may  be  quite  true 
as  to  executions  at  law,  which  ::.re  aimed  at  no  particular  property 
but  at  the  property  of  the  defendant  generally,  and  when  it  is  not 
shown  upon  their  face,  nor  by  the  judgments  upon  which  they  are 
issued,  that  the  judgment  defendant  is  a  resident  householder,  nor 
that  he  may  not  have  property  in  excess  of  the  amount  exempt  from 
execution ;  but  in  an  equitable  proceeding,  like  the  present,  seek- 
ing specific  propercy,  when  the  finding  is  that  the  defendant  is  a 
resident  householder,  and  shows  that  he  has  no  property  8ii})joct  to 
execution  over  the  amount  exempt  by  law,  the  court  will  not  grant 
the  plaintiff  relief,  against  which  it  is  apparent  that  the  defendant, 
in  another  or  further  proceeding,  h»is  a  good  defense  at  law.     The  M 
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court  having  jurisdiction  of  the  whole  matter  grants  the  entire 
relief. 

We  are  thus  conducted  to  the  conclusion  that,  under  our  statute, 
and  according  to  the  finding  of  the  court,  the  property  sought  to 
be  readied  in  the  hands  of  the  board  of  commissioners,  cannot  be 
subjected  to  the  payment  of  a  judgment  against  the  county  auditor, 
by  proceedings  supplementary  to  execution. 

The  judgment  is  affirmed  with  casU. 


Storey  v.  Krewson". 

(56Ind.307.) 

Tender^  conditional  on  note  fiecurfid  hy  mortgage. 

A  tender  of  the  amount  due  upon  a  promissory  note  secured  by  a  mortga|Bpe  on 
real  estate,  made  upon  the  condition  that  such  mortgage  shall  be  released  or 
canceled,  is  insufScient. 

ACTION  on  a  promissory  note  and  to  foreclose  a  mortgage  given 
to  secure  the  same. 
On  the  1st  day  of  December,  1873,  Mary  C.Henderson  and  James 
M.  Henderson  made  their  joint  promissory  note,  payable  seven 
months  after  date,  to  Harrison  Owens  and  Narcissus  Owens,  for 
five  hundred  dollars,  with  interest,  negotiable  and  payable  at 
Fletcher  &  Sharpe's  bank,  in  Indianapolis,  without. relief,  etc.,  and 
at  the  same  time  executed  a  mortgage,  conveying  to  the  payees  of 
the  note  a  certain  tract  of  land  therein  described,  to  secure  pay- 
ment of  the  note.  Harrison  Owens  indorsed  the  note  and  mort- 
gage, in  writing,  and  Narcissus  Owens  assigned  the  same,  by  deliv- 
ery, to  John  W.  Moore,  who  indorsed  the  same  to  the  appellants. 
Afterward,  on  the  1st  day  of  July,  1874,  Mary  C.  Henderson  and 
James  M.  Henderson  sold  and  conveyed  the  lands  described  in  the 
mortgage  to  Amos  D.  Krewson  and  Datus  E.  Myers,  who,  as  a 
part  of  the  purchase-money,  assumed  the  payment  of  the  note 
made  by  the  Hendersons  to  the  Owens,  secured  by  the  mortgage 
on  the  same  lands.  The  appellants  brought  this  suit  to  recover 
upon  the  note,  and  to  foreclose  upon  the  mortgage,  making 
Krewson  and  Myers,  and  Narcissus  Owens,  who  had  assigned  the 
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note  aod  mortgage  merely  by  delivery,  defendants   to  their  coni- 
pluint. 

Krewson  and  Myers  answered,  admitting  the  note  and  mortgage, 
und  that  they  had  purchased  tlie  land,  and  assumed  the  payment 
of  the  note  ;  alleging  that  they  made  certain  payments  on  the  note, 
and  on  the  2l3t  day  of  November,  1874,  called  upon  the  appellants 
to  pay  them  the  balance  due,  and  were  informed  by  them  tliat  the 
balance  due  on  the  note  was  two  hundred  and  thirty-three  dollars 
and  forty-eight  cents ;  and  that,  thereupon,  at  the  same  time  and 
place,  these  defendants  counted  out  and  handed  to  these  ])laiutLtfs 
the  said  sum  of  two  hundred  and  thirty-three  and  forty-eight  one- 
hundred  ths  ($233^iflr)  dollai'S,  in  full  payment  and  satisfaction  of 
said  note  and  mortgage ;  that  plaintiffs  then  and  there  took  said 
money,  handed  them  by  defendants,  counted  the  same,  and 
remarked  to  the  defendants  that  it  was  all  right  and  satisfactory, 
and  they  would  accept  the  same  in  payment  of  said  note  and 
mortgage.  Defendants  then  and  there  demanded  the  surrender  of 
said  note,  and  the  cancellation  of  said  mortgage  ;  whereupon  the 
plaintiffs  offered  to  surrender  said  note,  but,  wrongfully,  fraudu- 
lently, for  the  pui-pose  of  oppressing  these  defendants  by  the 
brin^^ing  of  this  suit,  refused  to  cancel,  or  have  canceled,  said 
mortgage  ;  the  defendants  then  reserved  the  said  money  in  their 
own  possession,  making  the  same  a  tender  to  said  plaintiffs  for  said 
laymen t  of  said  note  and  mortgage,  and  cancellation  of  the  same. 
That  said  money  was  good  and  lawful  legal  tender  money  of  the 
United  States,  denominated  '*  legal  tender,"  or  treasury  noto,  currency. 
That  these  defendants  now  come  and  in  open  court  continue  to 
make  said  lender,  and  do  now  so  tender  said  sum  of  money,  to  wit, 
the  sum  of  two  hundred  and  thirty- three  and  forty-eight  one-hun- 
dredths  (t>233^%)  dollars,  which  sum  they  have  paid  into  court  for 
the  benefit  of  plaintiffs,  and  the  satisfaction  of  said  note,  and  the 
cancellation  of  said  mortgage,  as  lieretofore  tendered.  I'hat  from 
the  time  of  said  forementioned  tender,  continually  and  constantly, 
these  defendants  have  held  said  money  subject  to  the  order  of  the 
plaintiffs,  and  for  the  payment  of  said  debt  and  cancellation  of  said 
mortgage,  until  the  time  of  depositing  said  money  with  the  clerk  of 
the  court,  which  is  evidenced  by  the  recei])!  of  the  said  clerk  lierete 
attached  and  made  a  part  hereof,  ali  of  which  facts  were  well  and 
truly  known  to  the  plaintiff,  at  the  time  of  bringing  said  suit 
Wherefore,  etc. 
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A  demurrer^  alleging  the  insufficiency  of  the  facts  stated,  was 
OYerruled  to  this  answer,  and  exceptions  reserred.  The  proceed- 
ings, which  need  not  be  any  farther  stated,  resulted  in  a  judgment 
for  the  appellants,  against  the  appellees,  for  the  sum  tendered,  in 
the  custody  of  the  clerk,  and  for  the  costs,  against  the  appellanu 
and  in  favor  of  the  appellees. 

G,  W.  Richardson  and  Z.  H.  Richardson,  for  appellants. 

E,  A.  Parker,  for  appellee. 

BiDDLE,  J.  [After  stating  the  foregoing  facts.]  Was  the  ten- 
der, made  upon  condition  that  the  appellants  should  cancel  the 
mortgage,  sufficient  ?  This  is  the  decisive  question  in  the  ca^e. 
In  all  other  respects  the  tender,  as  alleged  in  the  answer,  is  good. 

The  appellees  insist  that  they  had  the  same  right  to  demand  the 
cancellation  and  satisfaction  of  the  mortgage  from  the  appellants, 
as  the  makers  of  the  note  had  to  demand  the  same  from  the  payees 
and  mortgagees,  in  case  the  note  had  been  paid  by  them  ;  that  the 
payment  of  the  note,  its  surrender,  and  the  Ciinccllation  of  the 
mortgage,  were  simultaneous  acts,  neither  of  which  could  ^>e 
demanded  without  the  performance  of  the  other ;  and  cites  us  to 
Story  on  Proniisscn'y  Notes,  §§  106  and  107,  and  the  notes  thereta 
Neither  Mr.  Story,  nor  the  notes,  nor  the  authority  cited,  suppt>rt 
the  appellees  any  farther  than  as  to  the  surrender  of  the  promis- 
sory note  upon  tender  of  payment  being  made.  They  say  nothing 
about  the  cancellation  of  a  mortgage. 

When  mutual  acts  are  to  be  done  by  two  parties  at  the  same 
time,  and  the  right  of  each  depends  upon  the  performance  of  the 
other,  either  may  tender  his  part  of  the  performance  upon  the  con- 
dition that  the  other  i)erforms  his  part ;  and  neither  is  compelled 
to  perform  his  part  unless  the  other  performs  his  part,  also ;  as 
when  land  is  bargained  and  sold,  to  be  conveyed  upon  payment  *^f 
the  purchase-money.  In  such  a  case,  neither  can  be  compelletl  to 
perform  his  part  of  the  agreement,  except  on  j>erformance  by  the 
other  of  his  part ;  that  is,  the  vendee  cannot  demand  the  convey- 
ance without  tendering  the  purchase-money  ;  and  the  vendor  can- 
not demand  the  purchase-money  without  tendering  the  convey- 
ance ;  and  either  may  make  a  good  tender  to  the  other,  upon  tb« 
condition  that  he  will  perform  his  part  of  the  agreements 
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But  wlicn  one  party  is  to  perform  an  act,  whose  right  does  not 
depend  upon  any  act  to  be  performed  by  the  other  party,  the 
tender  must  be  without  condition,  as  when  money  is  to  be  paid 
without  condition.  The  current  of  authorities — indeed,  we  believe 
it  to  be  quite  uniform — holds  that  the  party  bound  to  pay  the 
money  cannot  make  a  good  tender  upon  the  condition  that  the 
party  to  whom  the  money  is  to  be  paid  shall  give  him  a  written 
receipt  therefor  ;  and  in  the  case  of  a  non-commercial  promissory 
note,  the  authorities  are  in  conflict,  whether  a  good  tender  cau  be 
made  upon  the  condition  that  the  note  shall  be  surrendered  ;  but 
in  the  case  of  commercial  paper,  the  authorities  seem  to  be  uniform, 
that  a  tender  upon  condition  that  the  paper  shall  be  surrendered,  is 
good,  because  such  paper  might  be  put  in  circulation  after  pay- 
ment, and  innocent  parties  become  liable;  not  so,  however,  with 
non-commercial  paper;  after  payment  by  the  maker,  it  becomes 
harmless,  as  against  him,  wherever  it  may  go.  A  tender,  to  be 
good,  must  not  be  upon  any  condition  prejudicial  to  the  party  to 
whom  it  is  made. 

The  mortgage  is  merely  the  incident  to  the  note.  The  payment 
or  satisfaction  of  a  note  secured  by  a  mortgage  is  a  full  and  C()rai)lote 
discharge  of  the  mortgage.  According  to  clie  rules  above  expiossod 
—  and  we  believe  they  are  correct  and  well  sustained  by  authority  — 
the  answer  we  are  considering  is  insufficient  as  to  tlie  averment  of 
tender.  The  acceptiince  of  the  money,  as  allowed,  and  the  sur- 
render of  the  note,  operated  as  a  complete  legal  discharge  of  the 
mortgage  by  which  the  payment  of  the  note  was  secured,  as  much 
so  as  if  it  had  been  surrendered  with  the  note,  released  upon  the 
record,  or  actually  canceled.  The  appellees  had  no  ris^lit  to 
demand  a  cancellation  of  the  mortgage  as  a  condition  to  the  ten- 
der,—  it  would  in  no  way  have  strengthened  their  right  nor  placed 
them  in  any  better  legal  status  —  for  the  surrender  of  the  note, 
upon  its  payment,  worked  the  destruction  of  all  legal  vitality  in 
the  mortgage.  Armstrong  v.  Murphy,  2  Ind.  GOl;  Sherman  v. 
Shei-man,  3  id.  337;  Ledyardy,  Chapin,  6  id.  320;  Francis  v.  Por- 
ter, 7  id.  213;  Bickle  v.  BeseJce,  23  id.  18;  Lynch  v.  Jennim/s,  43  id 
276;  Rose  v.  Duncan,  49  id.  269;  Roosevelt  v.  77ie  J3nlVs  Head  Bank, 
45  Barb.  579. 

We  think  a  demand  to  cancel  the  mortgage,  as  a  condition  of 
the  tender,  is  not  different  in  principle  from  demanding  a  receipt 
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It  wonld  be  the  duty  of  the  appellants,  after  "having  received 
full  payment  of  the  sum  "  secured  by  the  mortgage,  to  "  enter  sat- 
isfaction on  the  margin  or  other  proper  place  in  the  record  of  such 
mortgage,"  according  to  section  5,  2  R.  S.  187G,  p.  334;  i)nt  they 
could  not  be  i-equired  to  do  so,  merely  upon  a  tender  of  the  amount, 
as  a  condition  to  their  right  to  receive  the  money.  The  section 
cited  would  not  bear  such  a  construction. 

The  judgment,  as  to  the  costs  below,  is  reversed,  with  costs  here; 
cause  remanded,  with  instructions  to  proceed  according  to  this 
opinion. 


Stilwell  v.  Gorwin. 

(55Ind.  433.) 
Tax  —  Contract  to  avoid  —  Public  poUep. 

Plaintiff  deposited  currency  in  a  bank  and  took  from  the  bankers  a  writing 
acknowledging  the  receipt  of  a  certain  sum  equal  to  tlie  deposit,  in  United 
States  bonds  not  taxable,  and  promising  to  return  th<*  same  on  demand. 
Held,  in  an  action  to  recover  the  bonds,  thift  the  contract  was  lawful,  though 
made  for  the  express  purpose  of  avoiding  taxation  on  the  deposit. 


A 


CTION  on  a  contract;     The  opinion  states  the  case. 
M,  S.  Robinson  and  J.  W,  Lovett,  for  appellants. 


B,  Harrison,  C,  C.  Nines  and  W.  H,  //.  Miller,  for  appellee. 

BiDDLE,  J.  This  action  is  brought  bj'  John  E.  Corwin,  admin 
istrator  of  the  estate  of  Allen  Makepeace,  deceased,  against  Eliz.i 
M.  Stilwell,  administratrix  de  bonis  non  of  the  estate  of  Jacob  (i. 
Stilwell,  deceased,  and  Winifred  C.  Stilwell,  administratrix  of  the 
estate  of  Thomas  N.  Stilwell,  deceased.  The  complaint  contains 
two  paragraphs.  The  first  is  founded  on  the  following  writinjr. 
alleged  to  have  been  executed  by  Jacob  G.  Stilwell  and  Thomas  X. 
Stilwell,  viz.  : 

''  Received  of  Allen  Makepeace,  for  safe-keeping,  fourteen  thou- 
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gand  five  hundred  dollars,  in  seven  and  three-tenths  United  States 
bonds;  said  bonds  to  be  returned  to  said  Makepeace  at  any  time 
called  for.  Interest  on  said  bonds  due  August  loth  and  February 
15th.     Anderson,  Indiana,  December  28th,  1866. 

(Signed)  J.  G.  &  T.  N.  Stilwell." 

The  second  paragraph  of  the  complaint  is  a  common  count  upon 
an  ulleged  indebtedness  for  money  had  and  received, 

The  first  paragraph  of  answer  pleaded  by  the  defendants,  to  the 
first  paragraph  of  the  complaint,  is  as  follows: 

"  That  they  admit  the  execution  of  the  written  instrument 
"whicli  is  the  foundation  of  said  paragraph,  and  they  say  it  was 
executed  under  the  following  circumstances,  and  as  a  part  of  the 
following  contract,  and  not  otherwise,  to  wit:  On  the  28th  day  ot 
December,  1865,  the  said  defendants  owned  and  operated  the  Citi- 
zens' Bank,  which  was  a  bank  of  deposit,  and  one  of  general 
banking  business,  at  that  time,  and  had  been  for  ten  years  prior 
thereto,  at  Anderson,  Indiana ;  that  the  officers  of  said  bank  were 
Jacob  G.  Stilwell,  who  was  president  thereof,  and  Thomas  N. 
Stilwell,  who  was  cashier  of  the  same.  That  prior  to  and  on  the 
day  last  aforesaid,  the  said  plaintiff  had  been  and  then  was  a  depos- 
itor in  said  bank,  and  had  full  knowledge  of  its  being  such  a  bank. 
That  on  said  day  said  plaintiff,  who  was  then  and  has  since  con- 
tinued to  be  a  resident  of  Madison  county,  Indiana,  had,  in  said 
bank,  deix)sited  fourteen  thousand  and  Ryo  hundred  dollars  in  cur- 
rency, which  was  subject  to  taxation  for  Government,  State  and 
county  purposes,  and  that,  to  enable  him  to  avoid  paying  taxes  on 
the  same,  for  the  next  then  ensuing  year,  to  wit,  the  year  of  1866, 
it  was,  at  the  instance  and  request  of  said  plaintiff,  by  said  parties 
agi-ecd  that  said  certificates  of  deposit  of  said  fourteen  thousand 
five  hundred  dollars  should  be,  by  these  defendants,  received  from 
said  plaintiffs,  and  the  same  should  be  canceled  and  destroyed,  and 
the  said  bank  and  these  defendants  absolved  from  all  liability  by 
reason  of  said  deposit,  and  that  these  defendants,  in  lieu  thereof, 
should  execute  the  said  written  instrument  in  suit,  which  should 
not  be  subject  to  taxation  for  said  government,  State  and  county 
purposes,  and  thereby  enable  said  plaintiffs,  fraudulently,  cor- 
ruptly and  illegally,  to  avoid  the  listing  for  purposes  of  taxation, 
of  *  money  on  deposit,'  in  his  schedule  of  property,  money,  etc., 
held  by  him,  the  said  plaintiff,  on  the  1st  day  of  January,  1866, 
and  to  thereby  enable  him.  said  plaintiff,  to  avoid  the  payment  of  M 
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taxes  on  said  sum  of  fourteen  thousand  five  hundred  dollars,  due 
the  governnxent,  State  and  county  as  aforesaid,  to  wit,  to  the  State 
and  county  aforesaid  the  sum  of  two  hundred  and  ninety  dollars, 
and  to  the  government  of  the  United  States  in  the  sum  of  fifty- 
three  dollars;  and  they  say  that  in  pursuance  of  said  agreement 
tlie  said  plaintiff  did  refuse  to  list  for  purposes  of  taxation  the  said 
sum  of  fourteen  thousand  and  five  hundred  dollars  for  the  year 
186G,  and  did,  hy  virtue  of  and  in  pursuance  of  said  agreement, 
fraudulently,  corruptly  and  illegiilly  avoid  the  payment,  for  the 
year  1866,  of  any  and  all  taxes  on  §aid  fourteen  thousand  five  luui- 
dred  dollars;  and  they  further  say  that  no  bonds  of  any  kind  or 
description  whatever  passed  from  the  said  plaintiff,  to  the  said 
defendants,  on  that  occasion,  nor  to  any  other  person  for  them. 
That  there  were  no  bonds  in  said  contract,  or  connected  in  anv 
manner  with  the  said  written  instrument,  and  that  the  same  w:is 
executed  as  aforesaid,  to  enable  said  plaintiff  to  cheat  and  defraud 
the  said  State  of  Indiana,  the  said  county  of  Madison,  and  the  said 
government  of  the  United  Sttites,  out  of  the  moneys  due  them, 
respectively,  from  said  plaintiff,  and  for  no  other  purpose  what- 
ever; and  that  the  contract  is  illegal  and  void,  and  they  demand 
judgment  for  costs,"  etc. 

The  second  paragraph  of  the  answer  is  not  substantially  differ- 
ent from  the  first. 

The  fourth  paragraph  avers  that  the  cause  of  action  set  out  in 
the  first  and  second  paragraphs  of  the  complaint  are  one  and  the 
same,  and  then  alleges  the  same  facts  that  ai*e  set  up  in  the  fir^t 
and  second  paragraphs,  only  in  a  slightly  different  form. 

To  each  of  these  paragraphs  of  answer  a  demurrer  was  filed, 
alleging,  as  ground,  the  insufficiency  of  the  facts  therein  stated, 
to  constitute  a  defense.  These  demurrers  were  sustained,  and 
exceptions  reversed.  Issues  of  fact  were  formed  upon  other  para- 
graphs of  answer,  trial,  verdict,  and  other  proceedings  had,  wliich 
resulted  in  a  judgment  against  the  appellants.  These  proceedings 
need  not  be  more  particularly  stated,  as  the  only  questions  dis- 
cussed by  the  appellants  in  their  brief  arise  upon  sustaining  the 
<lemurrers  to  the  fir»t,  second  and  fourth  panigraphs  of  theanj^wer. 

It  is  insisted  by  the  ajjpellants  that  the  agreement,  set  out  in 
the  first  paragraph  of  the  comi)laint,  was  made  for  the  i)nrpose  of 
avoiding  the  payment  of  taxes  for  the  year  1866,  on  money  on 
deposit  in  the  Citizens'  Bank,  as  alleged  in  the  first  paragrapli  of 
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their  answer,  and,  therefore,  that  it  is  fraudulent  and  void;  and, 
also,  that  tlie  agreement,  for  the  same  reason,  is  void,  as  being 
aiiuinst  public  policy. 

Wc  cannot  perceive  wherein  the  agreement  is  void  for  either 
cause.  Any  person  has  a  right  to  exchange  money  on  deposit  in 
a  bunk  for  bonds  on  the  United  States,  at  anv  time,  even  if  the 
express  purpose  in  the  transaction  was  to  exchange  money  which 
was  taxable,  for  bonds  which  were  not  taxable.  Nor  would  the 
destruction  of  the  certificates  of  deposit  make  the  slightest  differ- 
ence, for  tliey  would  be  canceled  by  the  exchange.  I^he  money 
given  for  tlie  bonds  was  taxable  for  the  year  18GH,  either  in  the 
hands  of  tlie  Stil wells  or  in  tlie  hands  of  Makepeace.  The  revenue, 
therefore,  is  not  defrauded.  And,  althoui^h  no  bonds  actuallv 
passed  in  the  transaction,  yet  if  Makepeace  cliose  to  take  the  obli- 
gation of  the  Stilwells  for  the  delivery  of  bonds,  instead  of  tlie 
bonds  themselves,  it  will  not  change  tlie  character  of  the  transac- 
tion. 

The  allegations  in  the  first  paragraph  of  answer  amount  to  no 
more  than  that  Makepeace  fraudulently  refused  to  list  his  money, 
oil  deposit,  in  the  Citizens'  Bank,  for  the  year  1866,  and  thereby 
fraudulently  avoided  paying  the  tax  thereon  for  that  year.  These 
facts  constitute  no  answer  to  the  obligation  against  the  Stilwells 
to  deliver  United  States  bonds  to  Makepeace,  according  to  the  terms 
of  the  written  instrument  set  out  in  the  complaint,  even  though 
they  assisted  him  in  the  fi'aud,  as  alleged. 

As  the  second  and  fourth  paragraphs  of  the  answer  afe  the  same, 
m  effect,  as  the  first,  they  need  not  be  separately  examined. 

The  judgment  is  afflrmed,  with  costs. 
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C83  Minn.  M.) 
Patents  —  Slate  cannot  regulate  sale  qf, 
A  State  haa  no  power  to  regulate  or  restrict  the  sale  of  patent  rights.* 

ACTION  on  a  promissory  note  by  the  JadAnees  a/^iioBt  th^ 
maker.  Delenee  t]iat  the  note  was  given  for  part  of  the 
purchase-price  of  a  patent  right,  and  that  the  vendor  had  failed  to 
comply  with  the  statutes  of  the  State  before  making  such  «ilo. 
Evidence  of  this  defense  was  given  at  the  trial  under  objection, 
and  the  jury  found  for  the  defendant.     Plaintiff  appealed. 

ir.  K.  Oaston  and  Oeo^  L,  Olis,  for  appellants. 

Smith  i^  Egan,  for  respondents. 

GiLFiLLAN,  C.  J.     The  only  question  in  this  case  which  it  is 
necessary  to  consider  is  the  validity  of  the  **  Act  to  regulate  the 

*  See  Hollida  v.  Uuut,  22  Am.  Rep.  63,  mid  the  note  thereto. 
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sale  of  patent  rights,  and  prevent  frauds  in  connection  therewith," 
passed  March  6,  1871.  Laws  1871,  ch.  2G.  This  act  requires  of 
the  owners  of  patent  rights  the  performance  of  certain  acts  before 
they  can  sell  such  rights  within  tiirsSiato,  and  makes  it  a  misde- 
meanor to  sell  such  rights  without  having  performed  such  acts.  A 
similar  law  of  the  State  of  Indiaiti*  oanie  before  the  United  States 
Circuit  Court,  in  the  case  Ex  ji^^r/c  RohinsoUy  2  Biss.  309,  and  was 
held  invalid  for  reafious  so  sound  aud  coochisiye  that  we  need  do 
nothing  moro  than  copy  them  from  the  report  of  the  case:  *'It  is 
clear  that  this  kind  of  legislation  is  unauthorizedi  To  Congress  is 
given,  by  the  Constitution,  the  power  to  promote  the  progress  of 
science  and  the  useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their  respective  writ- 
ings and  diaooyeraes.  Tliis  power  has  been  exercised  by  Congress, 
which  has  directed  tlie  manner  in  which  [)atents  shall  be  obtained, 
and,  when  obtained,  how  they  sliall  be  aaaigued  and  sold*  The 
property  in  inventions  exists  by  virtue  of  the  laws  of  Congress, 
and  no  State  has  a  right  to  interfere  with  its  enjoyment,  or  to 
annex  conditions  to  the  grant.  If  the  patentee  complies  with  the 
law  of  Congress  on  the  subject,  he  has  a  right  to  go  into  the  open 
market,  anywhere  within  the  United  States,  and  sell  his  property. 
If  this  were  not  so,  it  is  easy  to  see  that  a  State  could  impose 
terms  which  would  result  in  a  prohibition  of  the  sale  of  this 
species  of  property  within  its  borders,  and  in  this  way  nullify  the 
laws  of  Congress  which  regulate  its  transfer,  and  destroy  the  power 
confeiTcd  upon  Congress  by  the  Constitution." 

The  act  referred  to  is  invalid,  and  non-compliance  with  its  terms 
fuiniished  no  defense  to  the  note  in  question. 

Order  reversed. 
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Statb  v.  Lett. 

(23  Minn.  lOi.) 

Larceny  —  By  finder  of  laU  property ^ 

The  finder  of  lost  property  who  cod  verts  it  to  his  own  use  animo  fkirandi  ii 
guilty  of  larceny  thoujg^h  he  does  not  know  who  the  owner  is,  if  he  hu  the 
means  of  finding  out,  or  has  reason  to  believe,  and  does  believe,  that  he  will 
be  found.* 

INDICTMENT  for  larceny.  At  the  trial  it  appeared  that  one 
Wright  on  a  certain  day  visited  defendant's  shop,  having  in 
his  possession  a  package  of  money;  tliat  he  lost  this  package  iu 
the  shop;  that  the  package  was  found  by  defendant's  wife  and  given 
by  her  to  defendant,  who  converted  it  to  his  own  use.  A  verdict 
of  guilty  was  found,  and  defendant  appealed. 

Davis,  O^Brien  &  Wilson,  G.  &  W,  Gale,  and  /.  W.  Dyckson,  for 
api^ellant. 

George  P,  Wilsoti,  attorney-general,  and  A.  H.  Sfiow,  for  the 
State. 

GiLFiLLAN,  C.  J.  [After  deciding  a  question  of  practice.]  The 
larceny  charged  was  of  property  which  had  been  lost  or  mislaid  l>v 
the  owner,  and  found  by  the  defendant's  wife,  and  by  her  pas>tHl 
at  once  to  her  husband.  The  rule  laid  down  by  the  court,  in  it.* 
instructions  to  the  jury,  as  applicable  to  cases  of  finding,  was  that. 
'*'  to  render  the  finder  of  lost  property  guilty  of  larceny,  two  thin?* 
must  concur:  (1)  The  finder  must,  at  the  time  of  the  finding  and 
taking,  have  and  entertain  the  intention  of  feloniously  appropriat- 
ing the  property  to  his  own  use,  without  tlie  consent  of  the  owner. 
(2)  He  must,  at  the  time  of  finding,  either  know  the  owner,  or 
have  the  immediate  means  of  ascertaining  him,  or  have  reason  to 
believe,  and  actually  believe,  that  the  owner  will  be  found."    This 

*  See  Durfet  v.  Jones,  ante^  528,  and  the  note  thereto ;  Baker  v.  State,  pott. 
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definition  of  the  defense  the  court  did  not  vary  in  any  part  of  its 
charge.  Detached  portions  of  the  charge  were  excepted  to,  but 
such  portions  were  not  intended  by  the  court,  and  could  not  have 
been  understood  by  the  jury,  as  stating  all  the  elements  necessary 
to  constitute  the  offense. 

The  defendant  requested  the  court  to  charge  "  that  the  jury  must 
acquit  the  defendant,  unless  they  find  (1)  that  he  originally  took 
the  property  with  a  felonious  intent;  {"Z)  that  said  property,  at  the 
time  it  was  taken  by  him,  must  have  been  known  by  him  to  belong 
to  Wright  (the  owner),  and  there  must  have  been  some  mark  or 
marks  upon  it  by  which  he  could  gain  immediate  knowledge  as  to 
who  the  own'er  was,  and  must  have  acquired  a  knowledge  of  who 
the  owner  was  before  he  converted  the  same  to  his  own  use,"  which 
charge  tlie  court  refused. 

The  difference  between  the  charge  requested  and  that  given  con- 
sists in  this,  that  the  charge  requested  would  make  the  offense 
(although  the  felonious  intent  were  proved)  depend  on  the  finder 
knowing,  before  he  converts  the  property,  who  the  owner  is;  while 
the  charge  as  given  requires  only  that  he  shall  either  know  who  he 
is,  or  have  the  immediate  means  of  ascertaining  him,  or  have  rea- 
son to  believe,  and  actually  believe,  that  he  will  be  found.  There 
are  some  authorities  which  hold  the  first  of  these  propositions  to 
be  the  correct  rule  (see  2  Bish.  Cr.  Law,  §  8G0,  and  cases  cited  in 
note  7),  while  others  hold  the  latter  rule.  Among  these  Reg'ma  v, 
Thitrhorn,  2  Carr.  &  Kir.  832,  is  a  leading  case.  The  rule  therG 
laid  down  is,  if  a  **  man  find  goods  that  have  been  actually  lost,  or 
are  reasonably  supposed  by  him  to  have  been  lost,  and  appropriates 
them  with  intent  to  take  tlie  entire  dominion  over  them,  really 
believing  when  he  takes  them  that  the  owner  cannot  be  found,  it  is 
not  larceny;  but,  if  he  has  taken  them  with  like  intent,  though 
lost,  or  reasonably  supposed  to  be  lost,  but  reasonably  believing 
that  the  owner  can  be  found,  it  is  larceny." 

And  this  we  think  to  be  more  consonant  to  reason;  for  when  a 
man  finds  goods  which  do  not  belong  to  him,  he  can  only  be  justified 
in  taking  them,  with  intent  to  entirely  appropriate  them  to  himself, 
by  the  belief  that  they  have  been  abandoned  by  the  true  owner,  or 
that  such  owner  cannot  bo  found.  The  rtioral  guilt  of  intending 
to  so  appropriate  them,  when  he  lias  reason  to  believe,  and  does 
believe,  that  the  owner  will  bo  found,  is  certainly  as  great  as  though 
he  actually  knows  who  the  owner  is. 
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Finding  goods  under  such  circumstances,  he  has  a  right  to  take 
them  into  his  possession  with  a  lawful  intent  —  that  is,  with  intent 
to  return  them  to  the  owner  when  ascertained;  but  he  has  no  right, 
under  such  circumstances,  to  take  them  with  intent  to  appropriate 
them.  Such  taking  would  be  a  trespass.  Merry  v.  Graen^  7  M.  & 
W.  6^.    The  iustmctiou  states  the  correct  rule. 

Or€ler  afirmmL 


Hewitt  v.  Pioneer-Press  Comfakt, 

(23  Minn.  178.) 
Libel  —  Mitigation  of  damage*  —  Prior  publication  by  othen. 

In  an  action  for  pablisbing  a  libel  in  a  newspaper,  the  defendant  maj  ahow  in 
mitigation  of  damages,  that  prior  to  publisliing  the  alleged  libel  he  had 
seen  the  same  matter  in  other  newspapers. 

ACTION  for  libel.    The  opinion  sufficiently  states  the  facta.   The 
jury  found  a  verdict  for  plaintiff  for  t500.     A  motion  for  a 
new  trial  was  granted  and  plaintiff  appealed. 

Davis,  O'Brien  it   Wilson,  for  appellant 

Mead  £  HiOMpson,  for  respondent 

GiLFiLLAN,  C.  J.  [After  deciding  a  question  of  practice.]  The 
error  of  the  court  —  and  it  is  the  only  one  which  we  fiad  —  con- 
sisted in  this.  The  defendant  offered  to  prove  that»  two  days 
before  the  publication  by  it  of  the  article  alleged  to  be  libelous^ 
there  was  published  in  the  SL  Paul  DispcUchy  a  newspaper  pub- 
lished at  St  Paul,  an  article  substantially  the  same,  containing 
the  same  statements  of  fact  as  the  article  sued  for^  and  that  it 
came  to  the  notice  of  the  defendant's  editors  before  the  publication 
ci  their  article.  This  was  excluded.  Prior  to  this  offer,  the 
defendant  was  allowed  to  show  that  tiie  alleged  article  was,  before 
its  publication  by  defendant,  published  in,  and  by  defendant  takes 
from,  the  Minneai^olis  Tribune,  a  newspaper  published  at  Minue- 


OCTOBEK  TERM,  1876.  figl 

Hewitt  V.  PioneervPiear  GomfMiDj. 

apolis.  The  matter' offered  and  excluded  was  duly  pleaded  in  the 
aaflwer.  The  statute  (Gen.  Stat.,  ch.  60,  §  96)  entiirdy  i^emovcs  the 
vexatious  uncei'taiuty  tend  ombaiTassmenE  which,  before  the  s-tatute, 
existed,  as  to  when  a  defcudaut  in  a  suit  lor  libel  or  sLaiidier  could 
jirove  mitigating  circumstances.  Now  any  matter  properly  pleaded, 
aind  which  is  proper  for  the  jury  to  consider  in.  assessini^  the  dam- 
ages, may  be  proved. 

As,  in  an  action  for  libel,  exemplary  damages  may  be  allowed, 
the  plaintiff  may  prove  actual  malice,  and  the  defendant  may  prove 
want  of  actual  malice,  to  enable  the  jury  to  determine  whether 
they  will  allow  such  danuiges;  and,  if  so,  to  what  extent;  and,  to 
show  want  of  actual  malice,  it  is  proper  for  the  defendant  to  prove 
that,  at  the  time  of  the  publication,  he  reasonably  believed  the 
libelous  writing  to  be  true.  Any  fact  tending  to  show  such  rea- 
sonable belief  may  be  proved;  and  where  the  statements  in  the 
writing  have  appeared  in  newspapers,  and  have  come  to  the  knowl- 
edge of  the  defendant  through  such  newspaper,  before  his  pub- 
lication of  the  writing,  he  may  prove  such  facts,  in  order  to  show 
that,  when  he  repeated  the  statements,  he  reasonably  believed 
them  to  be  true.  Thus,  in  Saunders  v.  Mills,  6  Bing.  213,  an 
action  for  libel,  the  defendant  was  permitted  to  prove  that  he 
had  copied  the  alleged  libel  from  a  newspaper.  Tin^dal,  C.  J., 
who  admitted  the  evidence,  stated  "  that  evidence  might  weigh 
with  the  jury,  as  showing  there  "was  less  of  malice  than  if  the 
defendant  had  been  the  original  composer  of  the  HbeL"  Proof  of 
similar  publications  in  other  news}>apers  was  rejected;  but  no  sat- 
isfactory reason  is  given  for  approving  its  rejection,  except  by  Mr. 
Justice  Oaselee,  who  stated  that,  *^  beyond  the  report  which 
was  admitted,  the  defendant  was  not  shown  to  have  acted  on  any 
knowledge  of  such  publications."  In  Husoii  v.  Dale,  19  Midi.  17, 
an  action  for  slander  in  charging  plaintiff  and  another  with  lar- 
ceny in  stealing  a  horse,  it  was  held  that  defendant  might  prove 
that  certain  pei'sons  had  told  him  that  plaintiff  and  such  others 
had  stolen  the  horse,  and  that  he  had  stated  the  facts  to  counsel, 
and  been  advised  that  the  offense  was  larceny.  The  court,  on  page 
35,  after  speaking  of  the  defendant's  right  to  show  his  belief  in 
the  truth  of  the  words  spoken,  say:  ^'  And  he  had  the  right  to 
ittti'oduce  any  facts  and  circumstances  tending  to  show  grounds  for 
aoich  belief  at  the  time  of  the  speaking  of  the  words."     That  the  i 

defendant  had,  before  publishing  the  charge,  seen  it  publiahed  in 
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different  newspapers,  would  certainly  be  a  circumstance  tending 
to  show  grounds  for  it  to  believe  it  to  be  true;  and  the  greater  the 
number  of  newspapers  in  which  it  had,  before  publishing  the 
alleged  libel,  seen  it  published,  the  stronger  would  be  the  grounds 
for  such  belief.  The  evidence  was  competent  in  mitigation  of 
damages,  and  the  new  trial  ought  to  have  been  granted  because  of 
its  rejectiou. 

Orcler  affirmed. 


St.  Anthony  Palls  Water-Power  Company  v.  King-Bridge 

Company. 

(23  Miuii.  186.) 
Removal  of  cause  to  United  States  courts. 

When  a  cause  has  been  called  for  trial  in  its  order,  and  a  jurj  has  been  called 
to  try  it,  the  trial  1h  begun,  although  the  jury  has  not  been  sworn,  aud  it  is 
then  too  late  for  the  defendant  to  apply  to  remove  the  cause  into  the  United 

States  courts. 

• 

ACTION  against  the  defendant,  a  Kansas  corporation,  to  ivcover 
the  agreed  price  of  5,035.30  perch  of  stone,  taken  by  tlie 
defendant  from  plaintiff's  land.  The  cause,  being  at  issue,  wjis 
called  for  trial  at  a  term  of  the  District  Court  for  Hennepin 
county,  and  a  jury  was  called  to  try  it.  Thereupon  the  defendant 
—  which  had  previously  filed  its  verified  petition  under  U.  S,  Rev. 
Stats.,  §  639,  praying  for  the  removal  of  the  action  to  the  United 
States  Circuit  Court  for  Minnesota  —  presented  such  petition  to 
the  court,  together  with  a  bond  in  due  form,  and  asked  for  an 
order  of  transfer  to  the  Federal  court.  The  plaintiff's  coun?t'l 
objecting  that  the  application  came  too  late,  as  tlie  trial  Iwil 
already  begun,  the  application  was  denied,  the  defendant  except- 
ing, and  the  action  was  tried,  and  a  verdict  rendercd  for  plaintiff 
for  the  amount  claimed  in  the  complaint.  The  defendant  apjicals 
from  the  order  refusing  the  transfer  to  the  Federal  court,  and 
from  an  order  refusing  a  new  trial. 
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Atwater  £  Babcock,  for  appellant. 

Lochren,  McNair  i&  Oilfillan,  for  respondent. 

GiLFiLLAN,  C.  J.  The  order  of  the  court  below,  refusing  to 
transfer  the  cause  to  the  United  States  Circuit  Court,  does  not 
come  within  any  of  the  subdivisions  of  Gen.  8tats.,  cli.  86,  §  8,  and 
is  not  api)ealable.     The  appeal  from  it  is,  therefore,  dismissed. 

Where  a  party  to  a  suit  complies  in  proper  time  with  the  require- 
ments of  the  law  of  Congress  regulating  removals  from  State  to 
the  Federal  courts,  the  State  court  at 'once  loses  jurisdiction  of  the 
cause.  No  order  of  the  State  court  is  necessary.  Siiould  the  State 
court  proceed  to  trial  and  judgment  after  that  has  been  done,  its 
judgment  will  be  reversed  for  tliat  reason.  The  application  for 
removal  must  be  made,  and  the  hiw  of  Congress  be  fully  complied 
with  by  the  party  before  trial.  This  means  before  the  trial  has 
begun.  When  a  cause  has  been  called  for  trial  in  its  order,  and  a 
jury  has  been  called  to  try  the  cause,  the  trial  has  been  begun, 
even  though  the  jury  has  not  been  sworn.  The  calling  of  the  jury 
is  a  part  of  the  trial.  In  this  case,  when  the  trial  commenced, 
the  defendant  had  not  complied  with  the  law  of  Congress.  It  had 
filed  its  petition  and  affidavit,  but  had  not  offered  its  surety,  within 
the  meaning  of  the  law.  The  security  required  must  be  actually 
produced  and  presented  for  the  approval  of  the  court. 

[The  remainder  of  the  opinion  is  not  of  general  interest.] 

Order  affiiined 


Farmers  and  Mechanics'  Bank  v.  Baldwin. 

(23  Minn.  198.) 
Banking —  Power  of  hanks  to  buy  bills  and  notes. 

A  State  bank  was  authorized  '*  to  carry  on  the  business  of  banking  by  dis* 
counting  bills,  notes  and  other  evidences  of  debt,    .  .     and  by  exercis- 

ing such  incidental  powers  as  may  be  necessary  to  carry  on  such  businesa." 
Held,  that  this  did  not  include  the  power  to  buy  promissory  notes,  and  that 
such  bank  could  not  recover  on  a  note  purchased  by  it.* 

*  In  Firnl  Nat.  Dank  v.  Piersou,  Thompson 'h  Nat.  Bank  Cases.  637,  the  rule  laid 
down  ill  the  above  case  was  held  by  the  stamc  court  to  apply  to  National  banks. 
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A  CTION  by  the  Farmei-s  and  Mechanics'  Bank  agnuiBt  the 
XX  maker  and  indorser  of  a  promissory  note  made  payable  to 
the  defendant  Bald^^in,  and  which  was  afterward,  and  before 
maturity,  '^  sold,  transferred  and  deliyered"  by  an  iadorsee  to  the 
plaintiff.  Defense,  among  others,  that  the  bank  was  not  author- 
ized to  purchase  the  note.  Verdict  for  defandant,  and  plaiutifiP 
appealed* 

Morris  Lamphrey,  for  appellant. 

Bigelow,  Flandrau  <§  Clark,  for  respondent. 

Cornell,  J.  It  is  conceded  that  plaintiff's  only  title  to  the  note 
in  question  rests  upon  its  absolute  purchase,  as  a  chose  in  action, 
from  one  Patterson,  the  then  owner,  for  a  specific  sum  agreed  upon 
and  paid  at  the  time  of  the  purchase.  Patterson  did  not  indorse 
the  note,  nor  expressly  assume  any  obligation  in  connection  with 
the  transfer.  Inasmuch  as  the  ownership  of  the  note  by  plaintiff 
is  put  in  issue  by  the  pleadings,  the  question  necessarily  arises 
whether  the  plaintiff  had  the  corporate  power  to  make  the  purchase 
in  the  manner  it  did,  and  whether,  by  such  alleged  purchase,  it 
acquired  any  title  which  it  could  enforce  against  either  the  maker, 
or  Baldwin,  the  indorser. 

The  doctrine  that  a  corporation  can  only  exercise  such  powers 
as  are  expressly  granted,  or  as  are  incidental  to  its  existence,  or 
necessary  to  enable  it  to  execute  some  one  or  more  of  its  express 
powers,  is  too  firmly  established,  both  upon  principle  and  author- 
ity, to  admit  of  any  doubt  or  discussion.  This  rule  by  winch 
courts  must  be  governed  in  all  inquiries  into  the  existence  of  any 
corporate  power  is  aptly  and  justly  declaced  to  l^  axion^atic  m  the 
opinion  of  the  court  in  Mrst  National  Bank  v.  Ocean  National 
Bank,  60  N.  Y.  278,  294 ;  s.  c,  19  Am.  Eep.  181  ;  Dartmouth  Col- 
lege V.  Woochoard,  4  Wheat.  518,  636  ;  2  Kemt,  299;  School  District 
V.  Tliompson,  5  Minn.  280,  286.  So,  when  an  express  power  is 
granted,  and  the  specific  mode  or  manner  of  its  exercise  is  pre- 
scribed, it  can  only  be  exercised  in  that  particular  way.  Bank  of 
A2igusta  v.  Farle,  13  Pet.  519,  587;  2  Kent,  290,  299. 

Plamtiff  derives  its  corporate  existence  and  powers  from  Gen. 
Stat.,  ch.  33,  as  it  existed  prior  to  the  amendment  m  187G  (Ijjiws 
1876,  ch.  02);  and,  if  it  had  the  power  in  question  at  all,  it  must 


OCTOBEU  TEini,  1870.  ('.85 

Fanners  and  Mechanics*  Bank  v.  Baldwin. 

be  found  in  some  of  the  provisions  of  that  chapter,  which  rohites 
to  banks  and  banking.  Section  2  provides  tliat  ^^  any  pei'son  or 
association  of  persons  may  cstiiblish  offices  of  discount,  deposit  and 
circuUUion,  and  become  incorporated,  upon  the  terms  and  condi- 
tions and  subject  to  the  liabilities  .proscribed  in  this  chapter.*' 
Section  11  prescribes  the  manner  in  Avhich  such  corporation  shall 
be  formed,  and  declares  that  upon  such  its  formation  ns  a  body 
politic  and  cor]K)rate  by  its  assumed  name,  it  shall,  by  such  name, 
''have  power  to  contiuct  and  be  contracted  with,  sue  and  be  sued, 
and  shall  have  all  other  powers,  privileges  and  immunities  incident 
to  corporations  and  applicable  to  the  ends  of  such  establishments, 
subject  to  the  restrictions  and  provisions  of  this  chapter. "  Section 
13,  which  specifically  defines  the  powei*s  of  sudi  corporations,  is 
as  follows:  ^*  Such  person  or  association  has  power  to  carry  on  the 
business  of  banking  by  discounting  bills,  notes  and  other  evidences 
of  debt,  by  receiving  deposits,  by  buying  and  selling  gold  and  silver 
bullion,  foreign  coin  and  foreign  and  inland  bills  of  exchange, 
by  loaning  money  on  real  iind  personal  secunties,  and  by  exercis- 
ing such  incidental  powers  as  may  be  necessary  to  carry  on  such 
business."  Section  33  provides  that  '*  such  bank  or  banking  associ- 
ation may  demand  and  receive  for  loans  on  real  and  personal 
security,  or  for  notes,  bills,  or  other  evidences  of  debt  discounted, 
such  rate  of  interest  as  may  be  agreed  upon  by  the  pai*ties,  not 
exceeding  12  per  cent  per  annum;  subject,  ho^;  jver,  to  such  gen- 
eral laws  regulating  and  fixing  the  rate  of  interest  as  may  hereafter 
be  passed  by  the  legislature;  and  it  shall  be  lawful  to  receive  the 
interest  in  advance,  according  to  the  ordinary  usage  of  banking 
institutions,  and  in  general  to  do  all  things  and  have  all  the  priv- 
ileges incident  to  banking  associations  or  corporations."  Section 
43  prescribes  a  penalty  for  any  violation  of  the  provisions  of  the 
chapter. 

These  sections  contiiin  all  the  provisions  of  law  having  any  bear- 
ing upon  the  question  under  consideration.  In  construing  them 
regard  must  be  had  to  the  general  nature  and  purpose  of  banking 
institutions,  and  it  must  be  assumed  that  the  language  and  terms 
employed  in  framing  the  statute  were  so  used  in  their  then  ordi- 
nary and  appropriate  sense,  nothing  appearing  in  the  enactment 
itself  to  show  a  different  meaning. 

Bouvier  defines  a  bank  to  be  ^^an  institution  authorized  to 
receive  deposits  of  money,  to  lend  money,  and  to  issue  promissory 
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notes/'  These  are  its  priiici])iil  attributes.  First  XaL  Bank  v.  Ocean 
Nat.Banh,  60  N  Y.  2T8,  288;  s.c.,  19  Am.Rep.  181.  Banks  are  of  three 
kinds,  known  as  banks  of  discount,  deposit  ahd  circulation,  though 
usually  in  every  American  system  of  banking  all  these  functions 
are  united  in  the  same  institution,  as  is  tlie  case  under  the  present 
law.  Gen.  Stat.,  ch.  33,  §  10.  Their  chief  purpose  and  design 
are  to  furnish  safe  places  of  deposit  for  money,  to  facilitate  its  pay- 
ment and  exclianges  between  different  persons  and  places  —  thereby 
serving  as  clearing-houses  were  located  — and  to  accommodate  the 
business  public  with  loans  or  discounts  to  such  an  extent  and  on 
such  terms  as  are  compatible  with  their  continued  safety  and  solv- 
ency, and  the  legitimate  wants  and  demands  of  trade  and  com- 
merce. McCullough's  Com.  Die,  vol.  1,  p.  63  ;  Am.  Cyc,  vol.  2, 
title  Banks*  In  view  of  these  public  purposes,  in  all  legislation 
authorizing  their  creation,  it  has  been  usual  to  designate  the  cliar- 
acter  of  the  securities  which  they  shall  be  permitted  to  take  upon 
their  loans  or  discounts,  to  limit  the  rate  of  interest  and  to  pre- 
scribe such  other  wholesome  regulations  as  experience  has  suggested 
to  be  necessary  to  subserve  the  purposes  of  their  creation,  and  to 
protect  alike  the  banks  and  the  public  from  the  evils  of  general 
insolvency — sure  to  follow  the  general  absorption  and  employment 
of  the  banking  capital  of  a  country  iu  i)urely  speculative  enter- 
prises for  purposes  of  private  gain  alone. 

Ur  \"r  the  act  in  question  the  business  of  banking  is  authorized 
to  be  carried  on  *M)y  discounting  bills,  notes  and  other  evidences 
of  debt,  and  by  loaning  money  on  real  and  personal  security,"  (g 
13)  and  the  rate  of  interest  allowed  to  be  charged  for  such  di^- 
countsand  loans  is  limited  to  12  per  cent,  taken  in  advance.  (§  33.) 
The  obvious  intent  of  this  legislation  was  to  secure  to  the  public 
business-loans  an  accommodations  at  what  was  then  regarded  reas- 
onable and  not  exorbitant  rates  of  interest,  and  also  to  protect  the 
sliareholders  of  banks,  and  the  banks  themselves,  against  the  risk 
of  loss  from  inadequate  securities  such  as  would  likel}*  be  taken 
under  the  tempting  influence  of  high  rates  of  interest,  regulated 
only  by  the  necessities  of  borrowers  and  the  cupidity  of  bank  diri-et- 
ors.  If,  however,  as  is  claim od  on  the  i)art  of  j)IaintiflP,  jissociation* 
organized  under  this  enactment  possess  the  unlimited  power  of 
dealing  in  promissory  notes  and  other  evidences  of  debt  as  projKjrty 
and  chosos  in  action,  the  same  as  individuals,  then,  obviously,  this 
restriction  upon  the  rate  of  interest  is  aj)nirtieul  nullity,  as  the  bank 
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has  the  power  of  evading  it  at  any  time  by  simply  buying  the  paper 
instead  of  loaning  money  upon  it.  No  judicial  construction  lead- 
ing to  such  a  result  is  allowable  unless  required  by  some  clear  and 
unmistakable  provision  of  the  statute. 

It  is  not  contended,  and  cannot  be,  that  the  power  to  purchase 
and  traffic  in  promissory  notes,  as  a  species  of  personal  i)ro|)erty, 
belongs  to  any  bank  as  a  necessary  incident  to  its  existence,  or  to 
the  exercise  of  any  of  its  powers  as  a  bank  of  circulation  and  deposit 
alone.  It  is  not  conferred,  in  express  terms,  by  any  i)rovision  of  the 
statute.  It  must  exist,  therefore,  if  at  all,  as  an  incident  necessary 
to  enable  it  to  transact  its  business  as  a  bank  of  discount.  A  bank 
of  discount  alone  is  defined  to  be  **one  that  furnishes  loans  upon 
drafts,  jiromissory  notes,  bonds,  .or  other  Gecurities."  Am.  Cyc, 
vol.  2,  title  Banks.  **The  discounting  of  notes,'' says  Spexckr. 
.L,  in  Peo2)le\.  Utica  Ins.  Co.^  15  Jolins.  358,  392,  **  is  one  mode 
of  lending  money."  In  New  York  Firemen  Ins.  Co.  v.  Ely,  2 
Cowen,  G78,  699,  Sutherland,  J.,  adopts  the  same  definition  ;  and 
Gardiner,  J., in  delivering  the  opinion  of  the  court  in  Talmagey. 
Ptlly  7  N.  Y.  328,  343,  declares  that  "  to  discount  bonds  in  bank- 
ing is  only  a  mode  of  loaning  money."  In  Fhckner  v.  Bank  of 
United  States,  8  Wheat.  338,  350,  Story,  J.,  uses  the  foUowivig 
language  :  *'  Nothing  can  be  clearer  than  that,  by  the  language  of 
the  commercial  world  and  the  settled  practice  of  banks,  a  discount 
by  a  bank  means,  ex  vi  termini^  a  deduction  or  drawback  made  upon 
its  advances  or  loans  of  money  upon  negotiable  paper,  or  other 
evidences  of  debt,  payable  at  a  future  day,  which  are  transferred 
to  the  bank.  We  suppose  tliat  the  legislature  used  the  language 
in  this  its  appropriate  sense."  The  correct  proposition,  as  wo 
understand  it,  is  concisely  stated  in  tlie  syllabus  of  the  case  of 
Niagara  County  Bank  v.  Baker^  15  Ohio  St.  G8,  as  follows  :  '*  To 
discount  paper,  as  understood  in  the  business  of  banking,  is  only  a 
mode  of  loaning  money,  with  the  right  to  take  the  interest  allowed 
by  law  in  advance." 

Discounting  a  note  and  buying  it  are  not  identical  in  meaning, 
the  latter  expression  being  used  to  denote  the  transaction  **when 
the  seller  does  not  indorse  the  note,  and  it  is  not  accountable  for 
it"  (1  Bouv.  Law  Diet.,  title  Discount,  citing  Pothier  De  TUsure, 
128),  and  it  is  admitted  that  sucli  was  the  character  of  the  trans- 
action in  this  case.  In  view  of  this  understanding  of  the  fivnctiona 
of  a  bank  of  di.^connt,  the  legal  signification  attached  to  the  word 
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*'  discount,"  and  the  distinction  between  it  and  the  word  **  pur- 
chase," when  applied  to  the  business  of  banking,  it  is  obrious  that 
the  power  **to  carry  on  the  business  of  banking,  by  discounting 
notes,  bills  and  other  evidences  of  debt,"  is  only  an  authority  to 
loun  money  thereon,  with  the  right  to  deduct  the  legal  rate  of 
interest  in  adyanoe.  This  i-ight  can  be  fully  enjoyed  without  the 
lM)sscssion  of  the  unrestricted  power  of  buying  and  dealing  in  such 
securities  as  choses  in  action  and  personal  property.  Though,  as  is 
urged  by  plaintiff,  the  bank  acquires  a  title  to  discounted  paper, 
and  hence  may,  in  a  certain  sense,  be  said  to  have  purchased  it,  yet 
it  is  a  purchase  by  discount  —  which  is  permitted  — and  does  not 
involve  the  exercise  of  a  power  of  purchase  in  any  ocher  way  than 
by  discount. 

It  follows  from  these  premises  that  the  powers  claimed  cannot  be 
regarded  as  necessanly  incidental  to  that  branch  of  the  banking 
business  which  pertains  to  a  bank  of  discount  alone.  Except  as  a 
bank  of  circulation,  the  specific  powers  conferred  upon  institutions 
organized  under  the  provisions  of  this  chapter  are  all  enumerated 
and  defined  by  section  13.  Among  them  is  an  express  grant  of 
power  to  deal  in  ceilain  artides  of  personal  property,  to  wit, 
buying  and  selling  gold  and  silver  bullion,  foreign  coin,  and  for- 
eign and  inland  bills  of  exchange."  Promissory  notes,  however, 
are  not  included.  Clearly,  as  is  suggested  by  Oardikbr,  J.,  in 
Talmage  v.  PrV,  7  N.  Y.  328,  the  maxim  exirressio  nnitut^  etc.,  is 
applicable  here.  If  an  exprass  grant  of  ]K>wer  was  deemed  neces- 
sary to  enable  a  bank  created  under  this  statute  to  deal  in  ''  gold 
and  silver  bullion,  coin  and  bills  of  exchange,"  and  to  invest  its 
funds  tliereiu,  it  is  difficult  to  see  why  it  was  not  also  given  as  to 
promissory  notes,  if  it  was  intended  that  the  bank  might  ever  exer 
cise  any  such  power  in  respect  to  them. 

In  the  itemized  statement  of  assets  and  liabilities,  which  each 
hank  is  required  to  make  quarterly,  by  section  34  of  the  statute,  it 
is  made  the  duty  of  tlic  bank  to  report,  among  other  things,  tlio 
aggregate  amount  of  its  loans  and  discounts,  and  also,  separately, 
its  "  i)romissory  notes."  No  inference  can  be  drawn  from  this  that 
the  notes  here  referred  to  areany  other  than  those  lawfully  acqaired 
by  the  bank  through  the  exercise  of  its  conceded  powers,  in  making 
loans  on  personal  securities  and  in  discounting  commercial  paper. 
In  both  these  ways  promissory  notes  may  be  lawfully  obtained  and 
held,  and,  if  knowledge  of  the  amount  of  such  kind  of  paper  was 
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deemed  important  for  any  purpose,  the  provision  in  question  was 
not  only  pertinent,  but  absolutely  necessary;  for  it  is  apparent 
that  a  mere  statement  of  the  total  amount  of  its  loans  and  dis- 
counts would  not  disclose  the  desired  information.  The  obvious 
purpose  of  the  section  was  not  to  define  the  powers  of  these  insti- 
tutions, or  the  manner  in  which  they  might  be  exercised,  but  to 
procure  a  true  and  correct  statement  of  their  condition,  at  stated 
periods,  for  the  use  and  benefit  of  the  public;  and  hence  no  power 
can  be  implied  from  any  of  its  provisions,  unless  the  implication  is 
rendered  necessary  and  unavoidable,  both  from  the  language  and 
the  context.  All  the  provisions  of  this  chapter  of  our  laws  having 
any  bearing  upon  the  question  under  consideration  are  essentially 
the  same  as  those  contained  in  the  New  York  statute  upon  the 
same  subject,  from  which  ours  seems  to  have  been  copied.  Section 
13  of  our  statute,  in  particular,  which  relates  to  the  powers  of  these 
associations,  is  identical  in  substance,  and  nearly  in  language,  with 
a  similar  section  in  the  New  York  statute.  In  the  case  of  TaU 
mage  v.  PelU  7  N.  Y.  328,  the  question  arose  whether  a  bank  organ- 
ized under  that  statute  had  any  legal  capacity  to  purchase  the 
negotiable  bonds  of  the  State  of  Ohio,  for  pui*poses  of  gain  or 
profit.  After  full  and  exhaustive  argument,  the  Court  of  Appeals 
decided,  in  an  opinion  covering  the  whole  ground,  that  it  had  no 
such  power. 

In  the  case  of  Niagara  County  Bank  v.  Baker,  decided  by  the 
Supreme  Court  of  the  State  of  Ohio  (15  Ohio  St.  (i^)y  the  same 
statute  came  under  review,  upon  a  state  of  facts  presenting  the 
precise  point  involved  in  this  case,  and  it  was  held  that  a  power  to 
carry  on  the  business  of  banking,  by  discounting  promissory  notes, 
was  not  a  power  to  purchase  such  notes,  but  to  loan  money  thereon. 
Recognizing  the  principle  of  these  decisions  as  correct,  it  must  be 
regai-ded  as  decisive  of  the  present  case. 

Having  no  corporate  capacity  to  make  the  contract  of  purchase, 
tlie  plaintiff  never  acquired  any  title  to  the  note  in  suit,  and  the 
attempted  act  of  purchase  was  strictly  %Mra  vires,  and  conferred 
no  rights  whatever.  Wiley  v.  First  National  Bank  of  Brattlehoro, 
47  Vt.  546;  s.  c,  19  Am.  Rep.  122;  Matthetos  v.  Skinker,  62  Mo. 
329;  s.  c.,  21  Am.  Rep.  425;  Kansas  Valley  National  Bank  v.  Row- 
ell,  2  Dillon,  371  ;  Hoffman  v.  John  Hancock  Mutual  Life  Ins,  Co., 
92  U.  S.  161. 

Upon  this  ground  the  order  denying  a  new  trial  m  affirmed. 
Vol.  XXIII.  — 87 
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G»  Minn.  847.) 

Judge  —  Liability  of,  to  civil  eiction  —  Caiupiracy  bjf. 

Complaint  against  a  judge,  for  maliciously  conspiring  witli  others,  to  institata 
in  his  court,  a  malicious  prosecution  against  the  plaintiff,  hdd  good  on 
demurrer.    {See  note,  p,  692.) 

ACTION  against  Cooley,  judge  of  the  Municipal  Court  of  Minne- 
apolis, and  others,  charging  the  defendants  with  conspiring 
to  institute  a  malicious  prosecution  against  the  plaintiff,  and  that 
one  of  the  defendants  swore  to  a  complaint  in  writing,  charging 
plaintiff  with  perjury,  and  that  thereupon  the  defendant  Cooley 
and  another  defendant,  who  was  clerk  of  the  court,  issued  the 
warrant  of  the  said  court ;  that  the  plaintiff  was  arrested  and 
taken  before  said  court  for  examination,  when  the  plaintiff  was  dis- 
ciiarged  by  said  Cooley,  because  of  the  failure  of  the  complainant 
to  appear. 

To  the  complaint  Cooley  demurred,  and  the  demurrer  was  sus- 
tained.   Plaintiff  appealed. 

D,  A.  Secombe,  for  appellant. 

Lochren,  McNair  <&  Oilfillan,  for  respondent. 

Cornell,  J.  Eliminating  from  the  complaint  the  averments 
"  that  defendants,  on,  etc.,  at,  etc.,  willfully  and  maliciously  con- 
spired together  to  cause  the  said  plaintiff  to  be  charged  with,  com- 
plained of,  and  arrested  and  imprisoned  for  the  crime  of  per- 
jury, as  hereinafter  set  forth,  and  that,  in  pursuance  of  the  said 
conspiracy,"  the  thereinafter  recited  acts  were  done,  we  find  no  diflS- 
culty  whatever  in  agreeing  with  the  court  below  that  no  cause  ol 
action  is  stated  against  the  defendant  Cooley. 

The  reception  of  the  complaint,  the  issue  of  a  warrant  thereon, 
tlie  decision  upon  its  sufficiency,  and  refusal  to  discharge  the  pris- 
oner from  arrest,  his  subsequent  omission  to  take  any  steps  to  pn^- 
cure  the  attendance  of   the  prosecuting  witness,  and  dismissal  of 


FEBRUARY  TERM,  1877.  691 

Stewart  v.  Cooley. 


the  action  for  want  of  prosecution,  wei*e  all  acts  and  omissions  done 
and  admitted  in  his  capacity  of  judge,  in  the  performance  and  dis- 
charge of  judicial  duties,  in  a  matter  and  proceeding  clearly  within 
the  criminal  jurisdiction  of  the  Municipal  Court,  of  which  he  was 
judge.  No  private  action  could  be  maintained  upon  any  of  these 
acts,  decisions,  or  omissions,  however  erroneous  they  may  have 
been,  or  by  whatever  motives  prompted.  An  independent  judiciary 
is  justly  regarded  as  essential  to  the  public  welfare  and  the  best 
interests  of  society.  Hence,  the  doctrine  has  become  settled  that, 
for  acts  done  in  the  exercise  of  judicial  authority,  clearly  conferred, 
an  officer  or  judge  shall  not  be  held  liable  to  any  one  in  a  civil 
action,  so  that  he  may  feel  free  to  act  upon  his  own  convictions, 
II n influenced  by  any  fear  or  apprehension  of  consequences  personal 
to  himself.  Yates  v.  Lansing,  5  Johns.  282;  s.  c,  9  id.  394; 
Rochester  White  Lead  Co,  v.  City  of  Rochester,  3  N".  Y.  468  ;  Steio- 
art  V.  Hawley,  21  Wend.  552  ;  Weaver  v.  Devendorf,  3  Denio,  117  j 
Hamuin  v.  Broiherson,  1  id.  537;  Wilson  v.  Mayor,  etc,  of 
Xew  York,  id.  595  ;  Randall  v.  Brigham,  7  Wall.  523  ;  Bradley  v. 
Fisher,  13  id.  335. 

While  we  are  thus  clear  that  none  of  the  specific  acts  charged  in 
the  complaint,  taken  singly  or  together,  furnished  any  ground  for 
a  civil  action,  or  even  any  evidence  sufficient  to  support  the  alle- 
gations of  conspiracy  in  the  complaint,  we  cannot  concur  with  the 
court  below  in  holding  the  conspiracy  averments  hereinbefore 
quoted  as  merely  formal  and  immaterial  allegations.  Under  them 
it  would  have  been  competent,  on  the  trial,  to  prove  that,  prior  to 
the  institution  of  the  criminal  proceedings,  the  defendant  Cooley 
and  the  other  defendants  met  together,  and  maliciously  and  with- 
out probable  cause  actually  entered  into  anagreement  and  conspir- 
acy with  each  other  to  prosecute  plaintiff  for  perjury,  for  the  sole 
purpose  of  bringing  him  into  disgrace,  and  subjecting  him  to 
arrest  and  imprisonment;  and  that  each  and  all  the  acts  charged 
t4)  have  been  done  by  the  defendants,  respectively,  were  done  solely 
in  pursuance  of  this  agreement,  and  to  carry  out  this  common  pur- 
pose, and  not  otherwise.  It  cannot  be  doubted  that  such  a  con- 
spiracy, previously  formed,  and  carried  out  by  such  a  gross  perver- 
sion and  abuse  of  legal  process  and  proceedings,  would  subject  all 
the  parties  engaged  in  it  to  liability  to  the  party  injured  and 
aggrieved.     The  act  of  entering  into  such  an  agreement  was  not 
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done  in  the  course  of  any  judicial  proceeding,  or  in  the  discharge 
of  any  judicial  function  or  duty. 

In  the  opinion  given  by  the  court  below,  in  sustaining  the 
demurrer,  it  is  stated  that,  though  the  complaint  alleges  that  the 
parties  conspired  to  do  the  wrongful  acts  complained  of,  **  it  was 
admitted  on  the  trial  that  this  was  but  a  formal  allegation,  and  that 
the  action  was  in  fact  one  for  false  imprisonment."  We  have  no 
reason  to  doubt  that  such  was  the  understanding  of  the  court  below, 
and  the  basis  of  its  decision.  We  can  only  regret  that  the  admis- 
sion was  not  made  a  matter  of  record  in  the  cause  at  the  time, 
in  such  manner  as  to  have  operated  ^s  an  amendment  of  the  com- 
plaint in  conformity  with  the  admission.  Inasmuch  as  this  was 
not  done,  and  as  counsel  for  plaintiff  denies  the  admission  in  tliis 
court,  and  insists  upon  the  determination  of  the  case  upon  the 
record  before  us,  we  can  only  look  to  the  complaint  and  the  demur- 
rer, and  not  to  the  opinion,  to  ascertain  whether  a  cause  of  action 
is  stated  or  not.     The  demurrer  should  have  been  overruled. 

Order  reversed. 


Note  bv  the  Reporter.  —  That  no  aotioii  Hes  ftf^ainst  n  judge  for  auj  thing 
which  he  does  as  judge  was  held  at  a  veryearl^  day.  2  Hawkins,  72,  f  6 ;  Floyd  t. 
Bnrkfr,  12  Coke,  26;  Ayre  v.  Sedgeioick,  2  RoU.  IflQ;  Hammond  v.  HoweU,!  Mod. 
184;  2  id.  218;  Sutton  v.  Johnstone,  1  T.  R.  493;  Taffe  v.  Downes,3  Moore's 
P.  C.  r.  41.  note;  Owinn  v.  Pool,  Lutw.  937,  1560;  Mogtjjn  v.  FabrinaSt  Cowp. 
ir2;  MUler  v.  Seare,  3  W.  Black.  1145;  OanieU  v.  Ferrand,  6  B.  Jb  C.  611. 
And  the  same  rule  has  been  uniformly  followed  in  this  country.  YaUa  v.  LaiM- 
ing,  5  Johns.  282,  in  which  Chief  Justice  Kent  makes  an  elaborate  review  of  the 
authorities;  HiU  v.  Sellick,  21  Barb.  207;  Willis  v.  Havemeyer,  5  Duer,  447; 
yfoiyan  v.  DudUy,  18  B.  Mo n.  608;  Ktndall  v.  Stokes^  3  How.  87;  Graio  t.  Bmt- 
?ieU,32  Ala  T2»\  Biigga  v.  WardwelU  10  Mass.  356;  Lincoln  x.  Hapgood,  11  id. 
350;  WnU  v.  TrumbuU,  16  Mich.  228;  Hoggat  v.  Bigley,  6  Humph.  236;  RandaU 
V.  Brighamj  7  Wall.  623;  Morrison  v.  McDonald,  21  Me.  550:  Hamiltoti  v.  ITiV- 
liams,  26  Ala.  527;  Little  v.  Moore,  4  N.  J.  74;  Carter  v.  Doto,  16  Wis.  288. 

But  it  was  also  held  of  old,  that  where  there  is  no  jorisdiotiou  at  all  there  is 
no  jud^e.  Marshalsea  Case,  10  Coke,  63-76;  Perkifis  v,  Procior,  2  Wilson,  382; 
1  Hawkins'  P.  C.  C.  28;  Smi^  v.  BoucMr,  Campb.  214;  Dieas  v.  Brougham,  6 
C.  &  P.  249;  Parsons  v.  Loyd,  3  Wils.  341.  Even  though  it  be  alleged  that  he 
aottid  corruptly  and  maliciously.  Frayy.  Blackbwfi,9  B.  Ac  S.  576;  Ward  v. 
Freeman,  2  Ir.  C.  L.  R.  460. 

Judf^es  of  superior  or  general  jurisdiction  are  not  liable  in  civil  actions  for 
their  judicial  acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction,  and 
are  alleged  to  have  been  done  maliciously  and  oormptly.  JBradlty  v.  Fi^fr, 
13  Wall.  335,  &51.  But  in  that  case  the  distinction  was  observed  between  excets 
of  jurisdiction  and  clear  absence  of  jurisdiction.  The  same  distinction  was 
made  in  Ackerleyv.  Parkinson,  3  M.  &  S.  411. 

Thus,  when  a  judge,  holding  a  criminal  court,  fined  and  imprisoned  a  jnror 
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for  not  returning  a  verdict  of  guilty,  according;  to  the  direction  of  tlie  court, 
and  the  flue  and  imprisonment  were  held  on  iMbcns  cm-putt  to  be  uiilawful.  it 
was  decided,  in  au  action  by  tlie  juror  against  the  judge,  that  no  action  lay.  as 
the  judge  had  jurisdiction  of  the  person  of  the  juror,  and  jurisdiction  of  the 
subject-matter,  to  wit,  the  punishing  him  for  misbehavior.  Hammond  v. 
UoiPell,  2  Mod.  218. 

Au  action  will  not  lie  against  a  judge  for  acting  judiclailj  but  without  juris- 
diction, unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of  jurisdio- 
tiout  and  it  lies  upon  thtf  plaintiff  in  every  case  to  prove  that  fact;  Colder  v. 
HaikeU  3  Moore*s  P.  C.  C.  28 ;  but  a  judge  will  be  held  liable  when  he  has  no 
jnrlsdiotiou  and  is  not  misinformed  as  to  the  facts  on  which  jurisdiction 
depends.    Houlden  v.  SmiUi,  14  Q.  B.  841 ;  10  L.  J.  Q.  B.  170. 

A  most  interesting  and  important  decision  has  recently  been  made  on  this 
sobjeot  by  the  Court  of  Appeals  of  New  York,  in  Lange  V.  Detiedict,  18  Alb. 
Law  Jour.  The  action  was  for  false  imprisonment.  The  defendant  was  a 
judge  of  the  United  States  District  Court;  aa  such  he  held  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York  for  the  October  Term 
of  1873.  Before  Benedict,  so  holding  said  court,  and  a  jury,  Lange  was  arraigned 
and  tried  upon  au  indictment  for  appropriating  to  his  own  use  certain  mail- 
bags.  The  jury  found  him  guilty,  and  fixed  the  value  of  the  bags  at  less  than 
$2S.  By  the  statute  under  which  the  indictment  was  found,  the  punishment, 
where  the  property  was  worth  less  than  $25,  was  a  flue  of  not  over  $200  or 
imprisonment  for  not  more  than  one  year.  Benedict,  sitting  as  such  judge, 
passed  judgment  upon  Lange,  and  sentenced  him  to  pay  a  flue  of  $200  and  to 
l>e  imprisoned  for  one  year.  Jjaiige  paid  the  fine,  and  was  afterward  brought 
before  the  same  court,  at  the  same  term,  on  liabetis  conjiw,  when  Benedict,  so 
holding  the  court,  vacated  and  set  aside  the  above  sentence,  and  resentenced 
bim  to  imprisonment  for  one  year.  The  Supreme  Court,  on  haheaa  vorjnis  and 
rrrf/oivri,  pronounced  the  last  sentence  void  as  made  without  authority,  and 
diBchaiiged  Lange  from  h'is arrest*  Lange,  thereupon,  brought  his  action.  The 
case  was  decided  upon  demurrer  to  the  complaint.  The  Court  of  Appeals  sus- 
tained the  demurrer,  holding  that  the  action  would  not  lie. 

The  court  said  in  the  course  of  an  elaborate  opinion  by  Folger,  J. :  *'  In  our 
Judgment  the  question  between  the  parties  is  brought  to  what,  in  wordd  at 
least.  Is  a  very  narrow  issue.  Did  the  defendant  impose  the  second  sentence 
as  a  judge?  or,  although  he  was  at  the  moment  of  right  on  the  bench,  and 
autboriied  and  empowered  to  exercise  the  functions  of  a  judge,  was  the  act  of 
resentencing  the  plaintiff  so  entirely  without  jurisdiction,  or  so  beyond  or  in 
excess  of  the  jurisdiction,  which  he  then  had  as  a  judge,  as  that  It  was  an  arbi- 
trary and  unlawful  act  of  a  private  person?  A  narrow  issue,  but  not  to  be 
easily  determined  to  the  satisfaction  of  a  cautious  inquirer.*'  After  citing  and 
examining  several  authorities,  the  opinion  continues:  '* Thus,  it  appears  that 
the  test  is  not  alone  that  the  act  is  done  while  having  in  the  judicial  character 
any  capacity ;  nor  yet  is  it  alone  that  the  act  is  not  lawful.  We  have  seen,  too, 
that  the  test  is  not  that  the  act  was  in  excess  of  jurisdiction,  or  alleged  to  have 
been  done  with  malice  and  corruptly:  for,  even  if  it  is  such  an  act,  it  does  not 
render  liable  the  doer  of  the  act,  if  he  be  a  ji)dge  of  a  court  of  general  or 
superior  authority.** 

"  We  think  it  clear  that  there  is  no  liability  to  civil  action  if  the  act  was 
done  in  a  matter  within  his  jurisdiction,  to  use  the  words  of  Qwinn  v.  HooL, 
supra.  Those  woi*ds  mean,  that  vvhtin  the  person  assumed  to  do  the  act  ua 
Judge,  he  had  Judicial  jurisdiction  of  the  person  acted  upon,  and  of  the  subject- 
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matter  as  to  which  it  was  done.  Jurisdiction  of  the  person  is  when  the  citizen 
noted  upon  is  before  the  judge,  either  coustructiveljr  or  in  fact,  by  reason  of 
the  service  upon  him  of  some  process  known  to  the  law,  and  which  haa  been 
duly  issued  and  executed.  What  is  meant  by  jurisdiction  of  the  subject-mat- 
ter, we  have  had  occasion  to  consider  lately,  iu  Huntx.  HnnU  decided  29th 
January,  1878.  It  is  not  confined  within  the  particular  facts,  which  must  be 
fihown  before  a  court  or  judge  to  make  out  a  specific  and  immediate  cause  of 
action;  it  is  as  extensive  as  the  general  or  abstract  question  which  falU  within 
the  power  of  the  tribunal  or  officer  to  act  concerning,*'  The  court  concluded 
that  the  defendant  had  jurisdiction  of  the  person  and  the  subject-matter,  and 
that,  **  as  his  act  was  not  without  the  inception  of  jurisdiction,  but  was  one 
uo  more  thau  Ln  excess  of  or  beyond  jurisdictiou,  the  act  waa  judicial.' 
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Sinclair  v.  Board  op  County  Commissionbrs. 

(23  Minn.  404.) 
Tax  —  Illegal  ptddication  of  tax  list — Injunction  —  Parties. 

Action  by  certain  property  owners  and  tax  payers  in  a  county,  to  restrain  the 
county  commissioners  from  publishing  a  delinquent  tax  list  in  a  so-called 
newspaper  designated  by  them,  on  the  ground  that  it  was  not  a  ''news- 
paper "  within  the  meaning  of  the  statute  requiring  such  publication,  and 
that,  therefore,  the  taxes  would  be  imperiled,  and  the  county  lose  or  be  in 
danger  of  losing  them.  Held,  (1)  that  an  injunction  was  the  proper  remedy, 
and  (2)  that  the  plaintiffs  were  proper  parties  to  the  action. 

APPEAL  by  plaintiffs  from  a  judgment  of  the  District  Court  for 
Winona  county. 

C.  H.  Berry,  for  appellants. 

Lloyd  Barber,  for  respondents 

Berry,  J.  It  is  alleged  in  the  complaint  that,  as  directed  by 
Laws  1874,  ch.  2,  amended  by  Laws  1875,  ch.  6,  c.  8,  the  defend- 
ant, the  county  auditor  of  Winona  county,  had,  prior  to  May  4. 
1875,  prepared  a  list  of  lands  delinquent  for  taxes  assessed  before 
1873,  for  the  purpose  of  filing  the  same  iu  the  office  of  the  clerk  of 
the  District  Court,  on  the  first  Monday  of  August,  1875,  as  lie 
intends  to  do;  that,  professing  to  act  under  the  statutes  above  cited. 
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the  defendant,  the  board  of  county  commissioners  of  said  county, 
have  designated  the  Novelty  Press,  which  they  style  a  newspaper, 
as  tlie  newspaper  in  which  the  auditor  shall  publish  the  copy  of 
such  delinquent  list,  and  the  accompanying  notice  required  to  be 
furnished  by  the  clerk  for  that  purpose;  that  it  is  the  intention  of 
the  commissioners  and  auditor  to  publish  the  copy  and  notice  in 
said  Novelty  Press,  and  that  it  is  also  the  intention  of  the  com- 
missioners to  pay  for  such  publication  out  of  the  county  treasury. 
The  complaint  then  proceeds  to  allege  that  said  Novelty  Press  is 
not  a  "newspaper,"  within  the  meaning  of  the  statutes,  and,  there- 
fore, not  such  as  th*e  county  commissioners  have  any  authority  to 
designate  for  the  purposes  aforesaid,  or  to  cause  the  publication 
before  mentioned  to  be  made  in.  As  relief  the  complaint  prays 
that  the  auditor  may  be  enjoined  from  publishing  said  notice  or 
list  in  said  Novelty  Press,  and  that  the  board  of  county  commis- 
sioners may  be  enjoined  from  paying  for  any  such  publication,  for 
or  on  behalf  of  the  coanty.  The  case  coming  on  for  hearing  in 
the  court  below,  the  defendants  moved  to  dismiss,  upon  the  grounds 
that  **  the  complaint  does  not  state  a  cause  of  action,  and  that  the 
court  has  no  jurisdiction  of  the  matter."  The  motion  having  been 
granted,  the  case  comes  here  upon  appeal  from  the  judgment  of 
dismissal. 

The  effect  of  the  motion  to  dismiss  being  to  admit  that  the 
Novelty  Press  is  not  a  newspaper,  within  the  meaning  of  the  statute, 
and  that,  therefore,  the  publication  of  the  list  therein  is  entirely 
unauthorized,  the  case  presents  two  questions  :  (1)  Is  an  injunction 
a  proper  remedy?  (2)  Are  the  plaintiffs  the  proper  parties  to  an 
action  for  such  remedy? 

It  is  claimed  that,  as  the  collection  of  the  delinquent  taxes  (some 
$15,000)  depends  upon  the  legality  and  regularity  of  the  proceed- 
ings for  their  collection,  th6y  will  be  imperiled,  and  the  county 
lose  or  be  in  danger  of  losing  them,  if  the  publication  is  made  in 
the  unauthorized  manner  proposed.  It  is  further  claimed  that  to 
pay  for  the  unauthorized  publication  out  of  the  county  funds  will 
be  a  misapplication  of  the  same. 

Upon  the  allegations  of  the  complaint  these  claims  would  appear 
to  be  well  founded.  That  there  is  some  remedy  in  a  case  of  this 
kind  is  not  questioned.  Is  there  an  adequate  remedy  at  law?  The 
defendants  contend  that  there  is,  h\  certiorari ;  but,  as  respects 
the  designation  of  the  Novelty  Press  by  the  commissioners,  a  cer- 
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fiorari  would  bring  up  only  the  record  of  the  pi*oceeding8  by  the 
board  of  county  commissioners.  Cooley  on  Taxation.  535.  It  is 
not  to  be  presumed  tliat  such  record  would  show  any  thing  what- 
ever aj5  to  the  question  whether  the  Novelty  Press  was  or  was  not  a 
newspaper,  within  the  meaning  of  the  statutes;  and  upon  the 
answer  to  this  question  would  depend  the  authority  to  pay  for 
the  publication  out  of  county  funds.  In  addition,  it  is  to  be 
observed  that  the  action  of  the  board  in  designating  a  newspaper, 
as  well  as  in  doing  the  other  things  objected  to,  is  ministerial,  not 
judicial.  This  is  so,  because  the  duty  of  the  board  in  the  premises 
is  clearly  defined  by  statute,  and  they  exercise  no  general  discre- 
tion in  performing  iL  People  ex  reh  Livingston  v.  Tayhr,  1  Abb. 
Pr.  (N.  S.)  200;  People  v.  Pease,  27  N.  Y.  45;  People  tJ  reh  Dick- 
inson V.  Supervisors  Livingston  Counttfy  43  Barb.  232;  State  ex  rel. 
Adamson  v.  Lafayette  County  Court,  41  Mo.  21.  Certiorari  does 
not  lie  to  review  ministerial  pi^oceedings.  PearsaU  v.  Cotnrs  of 
North  Hmnpstead.  17  Wend.  15;  People  ex  rel,  Dickinson  v.  Super- 
vi{<ors  Livingston  County,  ^^  Barb.  282;  1  Crary^s  Pr.  154.  There 
is,  then,  no  remedy  by  certiorai'i  in  this  case.  No  other  suggestion 
of  a  remedy  at  law  is  made  which  requires  particular  consideration, 
and  we  can  conceive  of  no  remedy  which  is  completely  adequate  to 
tlie  exigencies  of  the  case,  save  the  injunction  of  a  court  of  equity. 

This  brings  us  to  the  other  question,  vis. :  Are  the  plaintiffs  the 
proper  parties  to  an  action  for  an  injunction? 

It  is  to  bo  observed,  at  the  outset,  that  it  is  not  the  abject  of  this 
action  to  restrain  or  interfere  with  the  collection  of  taxes.  It  is 
true  that  the  designation  of  a  pi'oi)er  newspaper  in  which  the  de- 
linquent list  shall  be  published,  and  proper  publication,  are  parts 
of  the  machinery  provided  for  the  collection  of  taxes.  But  in  the 
case  at  bar  the  designation  and  publication  are,  upon  the  allega- 
tions of  the  complaint,  to  be  taken  to  be  wholly  unauthorised  and 
void,  so  that,  instead  of  contributing  to  enforce  or  aid  the  collec- 
tion of  tiixos,  they  will  operate  to  the  contrary.  As  alleged  in  the  com- 
j>laint,  they  will  imperil  the  taxes,  so  that  the  county  will  kwe  or 
be  in  danger  of  losing  the  same.  With  reference  to  this  fact,  and 
the  further  consideration  that  the  board  intends  to  pay  for  the 
unauthorized  publication  out  of  the  county  treasury,  this  is  to  be 
regarded  as  an  action  the  purpose  of  whichistoprevent  the  squan- 
dering and  misappropriation  of  oounty  funds.  This  case  is,  there- 
fore, distinguished  from  Scribner  t.    Allen,   12  Minn.   148,  and 
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Laby  V.  Town  of  West  SL  Paul,  14  i<L  248.  It  is  a  case  in  which 
the  jurisdiction  of  equity  may  be  sustained  on  the  ground  that  the 
injury  which  will  result  from  the  unlawful  action  of  the  board 
and  auditor — to  wit,  the  squandering  and  misappropriation  of 
county  funds  —  will  bo  irreparable. 

The  effect  upon  the  tax  payer  is  to  increase  his  burden  of  taxa- 
tion, at  least  indirectly.  Upon  the  question  whether  an  individual 
tax  payer  may,  in  his  own  name,  and  on  his  own  behalf,  maintain 
a  suit  in  equity  to  restrain  unlawful  municipal  action  which  loads, 
directly  or  indirectly,  to  taxation,  the  adjudications  disagree  ;  but, 
in  accordance  with  the  decided  preponderance  of  authority,  we  are 
of  opinion  that  a  tax  payer,  as  specially  damaged  by  the  increase, 
of  the  burden  of  taxation  upon  his  property,  has  a  special  interest  dis- 
tinct from  that  of  the  general  public,  in  the  subject  of  a  suit  brouglit 
to  restrain  unlawful  municipal  action  from  which  such  increase  will 
result.  In  a  case,  therefore,  like  this  at  bar,  in  which  irreparable  in- 
jury will  result  from  unlawful  municipal  action,  an  individual  tax 
payer,  whose  burden  of  taxatipn  will  be  thereby  increased,  may,  in 
his  own  name,  and  in  his  own  behalf,  maintain  a  suit  for  an  injunc- 
tion by  which  such  unlawful  action  may  be  restrained.  Cooley  on 
Taxation,  548  ;  2  Dill,  on  Mun.  Corp.,  §§  731-736. 

It  follows  that  the  plaintiffs,  who  allege  themselves  to  be  owners 
<rf  real  and  personal  property  in  the  county  of  Winona,  and  tax 
payers  therein,  are  entitled  to  maintain  this  action. 

Judfftnent  reversed. 


Plate  v.  Mikitesota  Farmbrs  Mutual  Fire  Iksurakce  Asso- 
ciation. 

C»  HliiD.  479.) 
Fire  Insuranes — When  ooniract  entire  —  NciiGe  to  insurer  —  What  mficisnt. 

When  the  consideiation  for  a  policy  of  insuiance  against  fire  is  single,  and  the 
amount  aesured  a  gross  sum,  the  contract  is  entire,  although  the  sum  assured 
is  apportioned  among  several  specific  items  of  the  property  covered  ;  and, 
therefore,  a  breach  of  the  conditions  of  the  policy  as  to  one  item  avoids  the 
whole  policy. 

A  poUcy  of  fire  insurance  required  the  assured  to  give  the  insureni  notice 
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of  any  mortgage  made  on  the  property.  Held,  that  the  assared  was  boond 
to  give  actual  notice,  and  the  sending  of  notice  by  mail  was  insufficient, 
unless  it  was  actually  received  by  the  company. 

ACTION  on  a  policy  of  insurance  against  fire,  whereby  the 
defendant,  in  consideration  that  plaintiff  had  bound  herself 
to  abide  by  the  charter  and  by-laws  of  defendant,  and  had  paid 
%l:Zb,  insured  the  plaintiff  for  seven  years,  from  January  18, 1875, 
in  the  sum  of  $1,150,  against  loss  or  damage  by  fire,  the  amount  of 
insunince  being  apportioned  in  the  policy  as  follows:  On  dwelling- 
house,  $150;  on  household  furniture  therein.  $50;  on  carriages, 
etc.,  $135;  on  farming  implements,  $80;  on  threshing  machine, 
$500;  on  Marsh  harvester,  $175;  on  seeder,  $60.  It  was  alleged  in 
the  complaint,  and  admitted  in  the  answer,  that  all  the  property 
insured  was  destroyed  by  fire  on  May  18,  1875. 

Attached  to  the  policy  was  a  copy  of  the  defendant's  by-laws, 
one  of  which  is  as  follows: 

"  Whenever  any  one  hereafter  insured  shall  alienate  conditionally 
by  mortgage,  his  policy  shall  be  void,  unless  he  shall  make  a  rep- 
resentation, in  writing,  to  the  secretar}-,  stating  the  amount  and 
to  whom  mortgaged,  who  shall  have  power  to  give  his  assent  to 
said  mortgage,  or  to  cancel  said  policy,  as  he  shall  judge  proper  on 
examination  of  the  same."  By  the  terms  of  the  policy  the  defend- 
ant agrees  to  make  good  all  loss  by  fire,  etc.,  provided  (among 
other  things)  "  the  said  party  insured  shall  abide  by  the  charter, 
by-laws,  rules,  and  regulations  of  the  said  association,  now  or  here- 
after in  force."  The  policy  also  provides  that  *' if  the  insured  * 
*  *  shall  mortgage  the  property,  without  notifying  the  secretary, 
then  in  every  such  case  the  insured  shall  not  be  entitled  to  recover 
from  the  association  any  loss  or  damage  which  may  occur  in  or  to 
the  property  hereby  insured,  or  any  part  or  portion  thereof." 

In  its  answer  the  defendant  (among  other  defenses)  alleged  that, 
on  or  about  April  16,  1875,  the  plaintiff  duly  made  and  delivered 
to  one  Allison  a  chattel  mortgage  on  the  Marsh  harvester,  threshing 
machine,  and  seeder  mentioned  in  the  policy,  to  secure  the  pay- 
ment of  $299.85,  which  mortgage  was  duly  filed  in  the  office  of 
the  proper  town  clerk,  on  April  23,  1875,  and  that  the  plaintiff 
never  at  any  time  notified  defendant's  secretary  of  such  mortgage, 
nor  made  any  representation  in  writing,  or  otherwise,  to  such  sec- 
retary, of  the  existence  or  amount  of  such  mortgage,  or  to  whom 
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the  property  described  in  the  policy,  or  any  part  thereof,  was  mort- 
gaged; and  that  such  secretary  never  gave  his  assent  to  such  mort- 
gage; and  that,  by  reason  of  the  execution  and  delivery  of  such 
mortgage,  without  notice  to  the  secretary,  the  plaintiff  rendered 
the  policy  null  and  void,  as  provided  by  the  terms  and  conditions 
of  the  policy  and  by-laws. 

At  the  trial  in  the  District  Court  for  Brown  county,  before  Hans- 
come,  J.,  it  appeared  from  the  plaintiff's  testimony  that  the  mort- 
gage was  executed  and  delivered  as  alleged  in  the  answer,  and  that 
the  amount  secured  thereby  was  due  from  plaintiff  to  the  mort- 
gagee. 

The  evidence  offered  to  show  notice  by  mail  to  the  company, 
and  the  charge  of  the  court  in  regard  to  the  sufficiency  of  a  notice 
by  mail  (which  were  properly  excepted  to  by  defendant),  are  stated 
in  the  opinion.  The  court  further  instructed  the  jury,  under  excep- 
tion by  defendant,  that,  *'if  the  jury  find  that  plaintiff  mortgaged 
any  part  of  the  property  insured  by  the  policy  in  question,  and  did 
not  give  notice  to  the  secretary  of  the  defendant,  the  policy  is  void 
as  to  the  property  so  mortgaged,  but  is  valid  as  to  all  the  property 
not  mortgaged,  and  the  plaintiff  may  recover  pro  tanto.^'  The  jury 
found  a  verdict  for  plaintiff  for  $500. 

A  case  having  been  settled,  and  defendant  having  moved  for  a 
new  trial  (1)  on  the  ground  that  the  verdict  was  not  justified  by 
the  evidence,  and  was  contrary  to  law;  and  (2)  for  error  of  law, 
occurring  at  the  trial,  and  excepted  to  by  the  defendant,  it  was 
stipulated  that  plaintiff  should  consent  that  judgment  be  entered 
in  her  favor  for  $350,  and  that  she  should  release  all  further  claim 
under  the  verdict;  and  that,  in  consideration  thereof,  the  defend-  ^ 
ant  should  abandon  the  first  ground  of  its  motion  for  a  new  trial. 
The  motion  for  a  new  trial  was  thereupon  heard  and  denied,  and 
the  defendant  appealed. 

Shaw  d  Levi  and  B.  F.  Webber^  for  appellant 

CoZy  Gtrofilund  &  Matten,  and  S.  L.  Piercey  for  respondent. 

CoBinsLL,  J.  The  policy  declared  on  in  this  case  shows  that  the 
consideration  paid  therefor  by  plaintiff  was  single  and  entire.  The 
amount  of  insurance  secured  thereby  was  the  gross  sum  of  11,150,  j 
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distributed  upon  several  distinct  items  of  property,  as  tbereiu 
specifically  stated.  It  is  well  settled,  by  a  uniform  current  of 
authority,  that  a  contract  of  insurance  of  this  character  is  uu 
entirety,  and  indivisible,  the  sole  effect  of  the  apportionment  of  the 
amount  of  insurance  upon  the  separate  and  distinct  items  of  prop- 
erty named  in  the  policy  being  to  limit  the  extent  of  the  insurer's 
risk,  as  to  each  such  item,  to  the  sum  so  specified.  2  Pars,  on  Cont. 
(5th  ed.)  519;  Oottsmanw  Penn.  his.  Co.y  56  Penn.  St.  210;  Fries- 
muth  V.  Agawam  MuL  Fire  Iiis.  Co.,  10  Cush.  587;  Brown  v.  Peo- 
ple\s  Mut.  1)18,  Co,y  11  id.  280;  Lee  v.  Howard  Fire  Ins,  Co.,  3 
Gray,  583;  Kimball  v.  Howard  Fire  Ins,  Co,,  8  id.  33;  Lovejoy  v. 
Augusta  Mut.  Fire  Ins,  Co,,  45  Me.  472;  Ricluirdson  v.  Maine  Inn. 
Co.,  46  id.  394;  Gould  v.  York  Mnt  Fire  Ins,  Co,,  47  id.  403; 
Barnes  \,  Union  Mut,  Fire  Ins,  Co.,  51  id,  110;  Dag  v.  CJiarter 
Oak  Fire  ami  Marine  Ins.  Co.,  id.  91. 

Among  the  conditions  of  insurance  named  In  the  policy  is  one 
declaring,  *'  in  case  the  insured  shall  mortgage  the  proi^erty,  with- 
out notifying  the  secretary,  then  the  insured  shall  not  be  entitled 
to  recover  from  the  association  any  loss  or  damage  which  may 
occur  in  or  to  the  property  hereby  insured,  or  any  part  or  jwrtion 
thereof."  As  the  contract  of  insurance  was  entire  and  indivisible, 
the  legal  effect  of  a  violation  of  this  condition,  if  valid,  on  the 
part  of  the  insured,  by  mortgaging  any  portion  of  the  insured 
property,  was  to  avoid  the  entire  policy.  The  validity  and  binding 
obligation  of  such  a  condition  in  a  policy  has  been  too  frequently 
considered  and  sustained  by  the  court*  to  be  longer  open  to  inquiry 
or  discussion.  Savage  v.  Howard  Ins.  Co,,  52  N.  Y.  502,  and  authori- 
ties cited  supra;  Langdon  v.  Minn,  Farmer's'  Mut.  Fire  Ass^n,  22 
Minn.  193.  It  follows,  if  the  insured  in  this  instance,  after  the 
issuance  of  the  policy  and  before  the  loss  by  fire,  m'.rtgaged  any 
portion  of  the  insured  property,  without  notifying  thf)  secretary  of 
the  association  thereof,  it  defeated  her  right  of  recovery,  not  only 
as  respects  the  loss  of  that  portion  covered  by  the  mortgage,  but 
the  entire  property  embraced  by  the  policy.  The  ruling  of  the 
District  Court,  in  its  instruction  to  the  jury  upon  this  point,  was 
clearly  erroneous,  and  vitiates  the  verdict. 

A  further  point  is  presented  in  regard  to  the  notice  which  the 
insured  was  required  to  give,  of  the  mortgage,  to  the  company. 
under  its  by-laws,  and  the  stipulation  contained  in  the  policy,  Wh 
of  which,  it  is  conceded,  entered  into  and  formed  a  putt  of  the 
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conti-actof  insurance  in  this  case — whether  a  notice  by  mail  was 
sufficient,  wlien  it  was  never  in  fact  received  by  the  secretary  of 
the  association. 

The  stipulation  embodied  in  the  policy  required  the  secretary 
of  the  company  to  be  notified  of  the  fact  of  the  mortgage,  by 
the  insured,  without  specifying  the  manner  in  which  it  was  to  be 
done.  The  by-laws  provided  that  the  insured  should  •*  make  a 
representation,  in  writing,  to  the  secretary,  stating  the  amount 
and  to  whom  mortgaged,  who  should  have  power  to  give  his  assent 
to  said  mortgage,  or  to  cancel  the  policy,  as  he  should  judge  proper 
on  examination  of  the  same."  On  the  trial,  testimony  was  intro- 
duced, on  the  part  of  the  plaintiff,  tending  to  show  a  service  of 
this  notice  by  depositing,  post-paid,  a  letter  containing  the  required 
information,  and  directed  to  the  address  of  the  secretary,  at  the 
company's  place  of  business.  On  the  part  of  the  defendant,  testi- 
mony was  introduced  tending  to  disprove  this  fact,  aad  to  show 
that  no  such  letter,  and  no  notice  whatever,  were  ever  received  by 
the  company  or  its  secretary.  Upon  this  state  of  fact*  the  court 
instructed  the  jury : 

**  1.  That  the  notice  required  to  be  given  to  the  secretary  of  the 
defendant,  in  case  of  mortgage  upon  property  insured,  need  not 
be  a  personal  notice — that  is,  delivered  to  the  secretary  ;  but  if  the 
jury  should  find  from  the  evidence  that  the  plaintiff,  in  good 
faith,  wrote  to  the  secretary  of  and  concerning  the  mortgage,  and 
deposited  said  letter  in  the  post-office  at  Sleepy  Eye,  properly 
addressed  and  directed  to  the  secretary  of  the  defendant,  postage 
paidy  at  his  place  of  residence  in  Minneapolis,  that  would  be  a  suffi- 
cient compliance  with  the  by-laws,  and  a  sufficient  notice  in  law. 

"2.  That  if  they  (the  jury)  should  find  the  testimony  of  the 
witness  Gustav  Plath  to  be  true,  in  respect  to  what  he  did  to  notify 
the  secretary  of  the  defendant,  in  good  faith  on  his  part,  as  the 
husband  of  the  plaintiff,  it  would  be  such  an  attempt  on  the  part 
of  the  plaintiff  to  notify  the  defendant  as  would  excuse  her  from  a 
literal  compliance  with  the  by-laws,  and  would  be  a  sufficient  notice 
in  law." 

In  each  of  these  instructions  it  is  erroneously  assumed,* as  a  mat- 
ter of  law,  that  a  proper  service  by  mail  of  the  required  notice, 
even  though  never  in  fact  received  by  the  secretary,  was  a  full 
compliance  with  this  provision  in  the  2)olicy  and  by-laws  on  the 
part  of  the  insured.     The  purpose  of  the  stipulation  in  regard  to 
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notice  was  to  provide  the  secretary  with  actual  knowledge  of  the 
desired  fact,  and  this  the  insured  obligated  himself  absolutely  to  do. 
Though  unrestricted  in  his  choice  of  means  in  doing  it — save,  per- 
haps, that  it  should  be  in  writing — the  risk  was  wholly  his,  and 
not  that  of  the  company.  Nothing  less  than  actual  reception,  by 
the  secretary,  of  the  information  can  be  regarded  as  sufficient  in 
law  to  satisfy  the  requirements  of  the  contract  in  this  regard.  Of 
course,  as  a  matter  of  evidence,  proof  that  a  letter  containing  the 
information,  addressed  to  the  secretary,  was  put  into  the  post-office, 
with  the  postage  paid  thereon,  and  properly  directed  to  him  at  the 
place  where  he  usually  received  the  mail  of  his  company,  would  be 
sufficient  to  raise  the  presumption  that  it  reached  its  destination,  and 
was  received  by  him,  by  due  course  of  mail,  and  in  the  usual  and 
regular  time.  1  Greenl.  Ev,,  §  40  ;  1  Taylor's  Ev.,  §  147  ;  Conu  v. 
Jeffries,  7  Allen,  548,  563.  But  this  is  a  mere  presumption  of  fact, 
for  the  consideration  of  the  jury  alone,  and  liable  to  )>e  rebutted  by 
other  evidence  or  proofs  that  the  letter  was  never  in  fact  received. 
There  is  no  principle  of  the  common  law,  however,  and  no  author- 
ity, so  far  as  we  are  advised,  to  the  effect  that  an  obligation  of  this 
character  in  this  kind  of  a  contract  is  discharged  by  depositing  in 
the  post-office,  properly  addressed  and  directed,  and  with  the  post- 
age paid,  a  letter  containing  the  required  notice,  it  being  admitted 
that  its  destination  was  never  reached.  See  Freeman  v.  Morey, 
45  Me.  50 ;  Oreenfield  Bank  v.  Crafts,  4  Allen,  447,  457. 

A  new  trial  must  be  granted  on  both  the  foregoing  grounds. 

The  preliminary  objection  to  the  appeal,  made  by  plaintiff's  first 
point,  is  not  well  taken.  The  only  effect  of  the  stipulation  entered 
into  between  the  parties,  before  the  hearing  of  defendant's  motion 
for  a  new  trial,  so  far  as  it  affected  its  rights  in  respect  to  the 
motion,  was  to  limit  the  grounds  thereof  as  therein  stated. 

Order  reversed. 
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Bbackett  v.  Rich. 

(88  Minn.  485.) 
OfiaratUy  —  Of  collection  —  Wfisn  may  be  enforced. 

One  who  guarantees  the  collection  of  a  promissory  note  is  liable  thereon. 
although  no  legal  proceedings  have  been  taken  against  the  maker,  where 
the  latter  was  at  the  maturity  of  the  note,  and  afterward  continued,  sc 
utterly  insolvent  that  an  action  against  him  would  be  fruitless.* 

ACTION  on  a  guaranty  indorsed  by  the  defendant  on  a  promis- 
sory note  made  by  one  Gibson,  and  transferred  to  plaintiff. 
The  opinion  states  the  guaranty.  The  plaintiff  alleged  in  his  com- 
plaint that  the  maker  of  the  note  was  at  its  maturity  and  still  con- 
tinued to  be  insolvent  and  destitute.  This  the  defendant  denied, 
and  averred  that  no  attempt  had  been  made  to  collect  the  note. 

The  action  was  tried  by  the  court,  without  a  jury,  which  found 
that  the  maker  of  the  note  was  insolvent,  but  that  such  insolvency 
was  no  excuse  for  plaintiffs  failure  to  proceed  against  him,  and 
because  of  such  failure,  ordered  judgment  for  defendant.  Plain- 
tiff appealed. 

W.  K  Hale,  for  appellant. 

BefUo9i  cC*  Benton,  for  respondent. 

Berry,  J.  [After  deciding  a  question  of  practice.]  This  is  an 
action  upon  a  guaranty  indorsed  upon  a  promissory  note,  and 
signed  by  defendant,  and   in  these  words,  viz.:     *'  I  guarantee  the 

♦  In  stone  v.  Rockefelloto,  29  Ohio  St.  625,  the  following  is  the  head-note  pre- 
pared bj  the  court,  which  contains,  substantially,  all  there  is  in  the  opinion : 
**  A  contract  written  and  signed  by  the  indorser  at  the  time  of  the  indorse- 
ment, upcju  the  back  of  a  negotiable  promissory  note,  in  these  words :  '  I  guar- 
antee the  collection  of  the  within  note,*  is  a  guaranty  that  the  note  will  be 
collectible  at  maturity  by  the  ordinary  process  of  law.  To  fix  the  liability  of 
the  gaaranlor,  under  such  a  guaranty,  it  is  usually  necessary  to  prosecute  the 
maker  to  judgment,  and  a  return  of  'no  property:'  but  this  extreme  test  will 
not  be  required  where  the  maker,  at  the  maturity  of  the  note,  is  insolvent  and 
without  any  property  sul)ject  to  execution.''  For  a  review  of  the  New  York 
oases,  see  17  All).  Law  Jour.  360. 
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collection  of  the  within  note."  With  regard  to  the  proper  con- 
struction of  a  contract  of  this  kind  the  authorities  disagree.  By 
some  it  is  held  that  such  a  guaranty  is  an  undertaking  that  the 
note  is  collectible  by  due  courae  of  law,  and  that  the  guarantor 
undertakes  to  pay  only  when  it  is  ascertained  that  it  cannot  be  col- 
lected by  suit  prosecuted  to  judgment  and  execution  against  the 
maker;  and  that  the  endeavor  to  collect  of  the  maker,  by  this  due 
course  of  law,  is  a  condition  precedent  to  the  tight  of  action 
against  the  guarantor.  This  is  the  view  taken  in  New  York. 
Moakley  v.  Riggs,  19  Johns.  69;  Cumpstonx.  McNair,  1  Wend.  457; 
Craig  v.  Parkis,  40  N.  Y.  181.  Also,  in  Wisconsin.  Dyer  v.  Gib- 
son, 16  Wis.  557;  French  v.  Marsh,  29  id.  649. 

By  other  authorities  it  is  held  that  a  guaranty  of  collection  is  an 
undertaking  by  the  guarantor  to  pay,  if  payment  cannot,  by  due 
and  reasonable  diligence,  be  obtained  of  the  maker;  or,  as  it  is 
sometimes  expressed,  that  the  note  is  ^^  citable  of  being  collected." 
This  is  the  view  taken  in  Vermont,  l^lieeler  v.  Letois,  11  Vt  265; 
Sylvester  v.  Dovmer,  18  id.  .32;  BuU  v.  Bliss^  30  id.  127;  Dana  v. 
Cofiant,  id.  246.  In  Connecticut  Perkins  v.  Catlin,  11  Conn. 
213;  Bnnson  v.  /Shenoood,  26  id.  437.  In  Maine.  GiUighan  t. 
Boardman,  29  Me.  79.  In  Pennsylvania.  M^Doal  v.  Yeomans,  8 
Watts,  361;  McClurg  v.  Fryer,  16  Penn.  St  293.  In  Massachusetts. 
Marsh  w  Day,  18  Pick.  321;  Sanford  y.  Alletiy  1  Cush.  473.  In 
the  Supreme  Court  of  the  United  States.  Camden  v.  Doremus,  3 
How.  515.  See,  also,  2  Parsons'  Notes  &  Bills,  140-143;  and  notes 
and  dissenting  opinion  of  Mason,  J.,  in  Craig  v.  Parkis,  supra. 

This  latter  construction  appears  to  us  not  only  to  be  snpported 
by  the  greater  weight  of  authority,  but  to  be  the  more  natural  and 
true  construction.  As  said  by  Gibson,  C.  J.,  in  M^Doal  v.  Yeo- 
mans :  **  To  warrant  that  a  debt  is  collectible  is  to  warrant  that 
it  is  legally  demandable,  and  that  the  debtor  is  of  competent  ability 
to  answer  it  —  not  that  he  will  pay  it  when  demanded  by  execu- 
tion." 

In  the  application  of  the  construction  which  we  adopt,  it  is  held 
—  and,  in  our  opinion,  correctly  held — by  many  of  the  authorities 
last-above  cited,  that,  if  the  maker  of  the  note  is  insolvent  at  its 
maturity,  and  continues  to  be  so,  the  holder  is  not  obliged  to  insti- 
tute legal  proceedings  against  him  before  resorting  to  the  gnaran- 
tor.  As  remarked  by  Daniel,  J.,  in  Camden  v.  Doremus,  p.  533: 
**The  condition  to  which  the  plaintiff  (a  guarantor)  was  pledged 
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was  the  practice  of  due  —  that  is,  proper,  just,  i-easonable — dili- 
gence; not  to  the  performance  of  acts  which  were  obviously  useless, 
and  from  which  expense  and  injury  might  arise,  but  from  which 
advantage  certainly  could  not.  The  diligent  and  honest  proseou- 
tion  of  a  suit  to  judgment,  with  a  return  of  nulki  bonay  has  always 
been  regarded  as  one  of  the  extreme  tests  of  due  diligence.  This 
phrase,  and  the  obligation  it  imports,  may  be  satisfied,  however,  by 
other  means.  The  ascertainment,  upon  correct  and  sufficient 
proofs,  of  entire  or  notorious  insolvency,  is  recognized  by  the  law 
as  answering  the  demand  of  due  diligence,  and  as  dispensing,  under 
such  circumstances,  with  the  more  dilatory  evidence  of  a  suit." 
So,  in  Bull  v.  Bliss,  the  jury  having  found  that  the  maker  of  the 
note  was  "  wholly  and  utterly  insolvent : "  *'  This,  at  least  prima 
facie,"  say  the  court,  p.  131,  "is  a  sufficient  excuse  for  an  omis- 
sion to  attempt  to  collect  the  note  of  the  maker.  The  law  does 
not  require  the  perfonnance  of  an  idle  act."  So  it  was  held  to  be 
a  sufficient  excuse  for  a  like  omission,  in  Dana  v.  Conant,  p.  253, 
that  the  makers  of  the  note  guaranteed  had  "  failed,  and  become 
insolvent,  and  destitute  of  any  attachable  property,  and  have  so 
remained  ever  since."  So,  in  Sanford  v.  Allen,  the  .instruction 
upheld  was  that,  if  the  maker  of  the  note  was  *^  insolvent,  and 
wholly  unable  to  pay  the  note  at  the  date  of  the  guaranty,  and  had 
continued  to  be  so,  that  if  he  had  no  property  out  of  which  an 
execution  could  have  been  satisfied,  either  wholly  or  in  part,  and 
that  a  judgment  and  execution  against  him  would  liave  been  of  no 
avail,  the  plaintiff  (the  holder)  might  recover,  without  proving  the 
existence  of  such  judgment  and  execution."  In  M'Boal  v.  Yeofnans 
the  exception,  in  considering  which  the  court  held  that  insolvency 
of  the  maker  of  a  guaranteed  note  excused  the  omission  of  the 
holder  to  proceed  against  him  at  law,  was  an  exception  to  an  offer 
to  prove  that  the  maker  "  was  so  utterly  insolvent  that  an  action 
would  have  been  fruitless  ;"  and,  in  McClurg  v.  Fryer,  the  court 
say  :  "The  law  requires  no  man,  in  the  pursuit  of  his  rights,  to 
do  a  Tain  and  futile  thing,  useful  to  nobody,  and  hurtful  to  him- 
self by  the  deedless  expense  and  trouble  it  would  impose.  The 
court  was,  therefore,  right  in  instructing  the  jury,  that  if,  at  the 
time  of  the  maturity  of  the  guaranty,  Mrs.  McKinley  (the  principttl 
debtor)  was  so  utterly  insolvent  as  not  to  make  it  worth  while  to 
sue  her,  a  suit  against  her  was  unnecessary  ;  that  would  be  nnneo- 
essary  cost  and  trouble  on  a  man  for  nothing.  Insolvency,  hope- 
VoL.  XXIIL  — 89 
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less  or  utter  insolvency,  may  be  proved,  like  every  thing  else  de- 
pending on  facts,  by  parol  as  well  as  by  record,  and  we  cannot  hold 
that  it  is  necessary  to  sue  a  beggar." 

It  is  to  be  observed  that  the  insolvency  which  is  thus  required  to 
excuse  want  of  legal  proceedings  is  something  more  than  the  in- 
solvency of  a  person  ^' who  is  not  able  to  pay  all  his  debts  from  his 
own  means,  or  whose  property  is  not  in  such  a  situation  that  all 
his  debts  may  be  collected  out  of  it  by  legal  process  "  {Lainberton 
V.  TVuidom,  18  Minn.  506,  515);  but,  as  it  is  expressed  in  one  of  the 
cases  cited,  such  an  ''utter  insolvency  that  an  ai;tion  would  have 
been  fi-uitless/'     This  is,  we  think,  the  correct  rale. 

In  the  case  at  bar  the  court  below  has  found,  as  a  conclusion  of 
fact,  that  the  maker  of  the  guaranteed  note,  ''  from  the  time  of  the 
maturity  of  the  note  up  to  the  time  he  left  the  State,  ♦  *  * 
was  insolvent."    As  conclusions  of  law  the  court  has  found  : 

"  2.  The  contract  of  the  defendant  being  a  guaranty  of  collec- 
tion, and  not  of  payment,  before  the  plaintiff  could  resort  to  the 
guarantor,  as  a  condition  precedent  he  must  have  diligently  pur- 
sued the  original  debtor  (Gibson),  by  the  usual  legal  remedies,  and 
without  effect. 

*'3.  The  words  indorsed  on  the  back  of  the  note,  '  I  guarantee 
the  collection  of  the  within  note,'  are  equivalent  to  a  guaranty  that 
the  note  is  collectible  at  maturity  by  due  course  of  law,  and  the 
insolvency  of  the  maker  is  no  excuse  for  a  neglect  to  attempt  the 
collection  by  legal  process." 

For  reasons  already  assigned,  these  are  not  correct  propositions 
of  law.  Yet  it  is  evident  that  they  were  the  basis  upon  which  the 
case  was  determined  below.  This  was  error.  If  it  clearly  appeared 
that  the  plaintiff  had  not  in  fact  been  prejudiced  by  it,  the  error 
ought  to  be  disregarded.  But  this  does  not  appear ;  for,  in  the 
view  taken  by  the  court  below,  the  degree  of  insolvency  is  entirely 
unimportant,  since  it  is  held  that  the  guarantor  cannot  be  charged, 
in  the  absence  of  legal  proceedings  against  the  maker,  and  that  no 
degree  of  insolvency  on  the  part  of  the  maker  can  excuse  the 
holder's  failure  to  take  such  proceedings.  Hence,  the  general 
finding  that  the  maker  is  insolvent  is  not  to  be  taken  as  a  finding 
that  he  was  simply  insolvent  within  the  definition  given  in  Lam- 
herton  v.  Windoniy  supra,  but  as  a  finding  which  may  have 
embraced  an  utter  insolvency.  The  mistaken  view  of  the  court 
below  as  to  the  rules  of  law  having  misled  it  as  to  the  necessit}*  of 
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diBtinguishing  these  two  degrees  of  insolvency,  and  having,  so  to 
speak,  tainted  the  finding  of  fact,  there  must,  therefore,  be  a  new 
trial. 

It  remains  to  consider  the  point  that  the  plaintiff  is  not  entitled 
to  recover  because  ^^he  neither  alleges  nor  proves  any  notice  to 
defendant,  either  of  a  demand  of,  or  refusal  by,  the  maker  of  pay- 
ment, or  that  collection  could  not  be  enforced  against  him."  ^Fhe 
only  notice  which  it  is  the  duty  of  the  holder  to  give  to  the  guar- 
antor is  notice  of  his  inability  to  collect  the  note  of  the  maker; 
and  failure  to  give  this  notice  furnishes  no  defense  to  the  guaran- 
tor, unless  he  has  been  prejudiced  thereby.  2  Parsons'  Notes  and 
Bills,  142;  OiUighan  v.  Boardman,  29  Me.  79;  Bashford  v.  ShaWy 
4  Ohio  St.  263. 

Judgment  reversed  and  new  trial  directed 
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Sloan  v.  Gilbbrt. 

(12  Bush,  51.) 

Evidetice — AmourU  of,  neeestary  tojusHfp  slander  imputing  crime. 

In  an  action  for  slander  bj  words  imputing  a  crime,  a  plea  of  justification  may 
be  sustained  by  a  preponderance  of  evidence;  it  is  not  necessary  that  it 
should  be  proved  beyond  a  reasonable  doubt.* 

A  OTION  brought  by  the  appellant  against  the  appellee  for  slan- 
XX  der,  in  charging  him  with  having  committed  the  crime  of 
perjury  in  testifying  as  a  witness  in  court.  The  appellee  admitted 
that  he  had  spoken  the  words  charged  in  the  petition,  and  aTerred 
that  they  were  true.  Verdict  and  judgment  having  been  renderwi 
against  the  appellant,  he  prosecutes  this  appeal,  and  complains 
that  the  court  erred  to  his  prejudice  in  giving  and  refusing  instnic 
tions  to  the  jury. 

The  materiality  of  that  part  of  the  plaintiff's  testimony  charged 
to  have  been  false  was  admitted,  and  the  court  instructed  the  jnrv* 
in  effect,  that  if  they  believed,  from  the  evidence,  that  the  testi- 

♦See  Kane  v.  Hibernia  Ins.  Co.^  unle,  p.  239. 


JANUAKY  TERM,  1870.  HJO 

-  —  I  ' 

Sloan  V.  Gilbert. 

mony  of  the  plaintiff  was  false,  they  should  find  for  the  defendant, 
and  refused  to  instruct  them  tliat  they  should  find  for  the  plain ciff, 
unless  they  believed  the  evidence  before  them  was  sufficient  to  con- 
vict him  of  the  crime  of  perjury. 

George  E,  Roe,  for  appellant. 

W,  C.  Ireland,  R,  D,  Davis  and  J.  R.  Botts,  for  appellee. 

CoFBR,  J.  Leaving  out  of  view  for  the  present  the  question 
whether  or  not  the  instruction  given  was  erroneous  because  it 
authorized  the  jury  to  find  for  the  defendant  if  there  was  a  pre- 
ponderance of  evidence  in  support  of  the  plea  of  justification,  the 
instruction  was  clearly  erroneous  upon  another  ground.  It  author- 
ized the  jury  to  find  for  the  defendant  if  they  should  find,  from 
the  evidence,  that  the  testimony  in  which  it  was  charged  that  the 
plaintiff  had  committed  periury  was  false.  There  can  be  no  per- 
jury without  a  corrupt  motive ;  and  although  such  motive  may  be 
inferred  from  a  willful  false  statement,  such  inference  is  one  of 
fact,  which  a  jury  may  or  may  not  make,  and  the  court  had  no 
right  to  assume  that  they  would  make  it,  or  to  make  it  for  them, 
by  instructing  that  if  his  testimony  was  false  the  defense  was 
established,  and  they  should  find  for  the  defendant. 

The  instruction  refused  is  objectionable  upon  several  grounds. 
It  would  have  left  the  jury  to  decide  not  only  what  constituted 
perjury,  but  ulso  what  evidence  was  sufficient  to  convict  of  that 
crime. 

Whether  the  court  erred  in  instructing  as  it*  did,  in  effect,  that 
the  jury  should  find  for  the  defendant  if  there  was  a  prex>ond(M-- 
jince  of  evidence  in  support  of  the  plea,  is  a  question  by  no  means 
free  from  difficulty. 

There  can  be  no  doubt  but  the  rule  in  England  is,  and  has  been 
from  an  early  period  in  the  history  of  the  common  law,  that  to 
support  a  pica  of  justification  in  an  action  for  slander  or  libel, 
where  crime  is  imputed,  the  same  evidence  must  be  adduced  as 
would  be  necessary  to  convict  the  plaintiff  upon  an  indictment  for 
the  crime  imputed  to  him. 

This  doctrine  is  rccognizod  as  correct  by  Mr.  Greenleaf  (2  Ev. 
426),  Mr.  Townsheiid  (Townshend  on  Slander  and  Libel,  Hd  od., 
644),  and  by  Mr.  Ilifliard  (Ililliard  on  Torts),  and  is  supported  by 
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the  decisions  of  a  majority  of  American  courts  of  last  i-esort.  The 
question,  however,  is  an  open  one  in  this  State,  and  wo  feel  at  liberty 
to  decide  it  upon  what  seems  to  us  to  be  the  philosophy  and  reason 
of  the  subject. 

It  seems  to  have  been  a  rule  of  English  criminal  law  that  when 
a  defendant  justified  words  whicli  amounted  to  a  charge  of  felony, 
and  obtained  a  verdict  in  his  favor  upon  the  plea  of  justification, 
the  plaintiff  might  be  put  upon  trial  for  the  imputed  felony  with- 
out the  indictment  of  a  grand  jury.     Cook  v.  Fields  3  Exch.  133. 

Under  such  a  rule  the  consequences  to  the  plaintiff  were  in  some 
sense  penal ;  and  it  is  probable  that  the  rule  requiring  a  plea  of 
justification  to  be  sustained  by  the  same  evidence  that  would  have 
been  necessary  to  establish  the  guilt  of  the  plaintiff  in  a  proseca- 
tion  for  the  imputed  crime,  had  its  origin  in  this  rule  of  the  crim- 
inal law. 

But  whatever  may  have  given  rise  to  the  doctrine,  it  is  an 
exception  to  a  well-established  general  rule  that  in  civil  actions  the 
jury  are  to  weigh  the  evidence,  and  find  for  him  in  whose  favor 
the  scale  i)repon derates.  Exceptions  to  general  rules  of  law  are 
common,  and  when  founded  in  reason  should  be  sustained ;  but 
they  ought  not  to  be  multiplied  without  satisfactory  reasons,  and 
those  exceptions  already  recognized  should  be  swept  away  unless 
some  reason  can  be  discovered  for  maintaining  them. 

The  only  reason  we  have  seen  or  heard  urged  in  support  of  tliis 
exception  to  the  general  rule  is,  that  the  plja  of  justification  im- 
putes to  the  plaintiff  the  commission  of  a  crime,  and  a  verdict 
against  him  on  such  an  issue  virtually  convicts  him  of  that  crimi'. 
This  is  certainly ' true  so  far  as  the  character  of  the  plaintiff  i:« 
concerned  ;  but  does  it  follow  from  this  conceded  consequence  of 
the  verdict  that  the  rule  is  a  reasonable  and  just  one  ? 

If,  after  giving  proper  weight  to  the  legal  presumption  of  in!io- 
cence,  the  jury  believe,  from  all  the  evidence  before  them,  tiiat 
the  words  spoken  were  true,  does  reason  or  justice  demand,  because 
of  the  consequences  to  the  plaintiff  of  an  adverse  finding,  tliat  the 
defendant  shall  be  mulcted  in  damages  for  speaking  that  whicti  he 
was  justified  in  believing,  and  which,  upon  all  the  evidence,  the 
jury  believe  was  true  ? 

In  other  words,  ought  the  verdict  to  be  controlled  by  the  conse- 
quences which  are  to  flow  from  it,  rather  than  by  the  evidence 
offered  to  the  jury  as  the  basis  of  their  findnig  ? 
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If  the  nle  contended  for  is  warranted  by  the  fact,  that  a  verdict 
for  the  deiendant  on  a  plea  of  justification  is  a  virtual  conviction 
of  the  plaintiff  of  the  imputed  crime,  then  a  fortiori^  in  an  action 
for  libel,  in  charging  the  plaintiff  with  having  committed  an  offense, 
there  should  be  a  verdict  for  the  defendant  upon  a  pica  of  not 
OTilty,  unless  the  jJaintiff  proves  the  publication  beyond  a  reason- 
ble  doubt,  for  in  that  case  a  verdict  for  the  plaintiff  would  be  a 
virtual  conviction  of  the  defendant  of  the  offense  of  publishing  a 
Ubel. 

The  civil  remedy  of  one  injured  by  the  commission  of  a  felony 
is  no  longer  merged  in  the  offense  against  the  public.  Many  actions 
of  tort  in  substance  and  effect  charge  the  defendant  with  the  com- 
mission of  a  crime,  and  can  only  be  maintained  upon  proof  of  his 
guilt,  yet  we  do  not  know  of  any  case  of  the  kind  in  which  it  has 
been  held  that  the  plaintiff  must  produce  to  the  jury  evidence 
which  would  be  sufficient  to  convict  the  defendant  if  on  trial  for 
the  alleged  crime. 

Under  our  statute  the  widow  and  minor  children  of  one  killed 
by  the  malicious  use  of  certain  arms,  or  in  a  duel,  may  maintain 
an  action  against  the  person  who  does  the  killing.  An  action  under 
this  statute  is  a  direct  charge  against  the  defendant  of  the  crime 
of  murder.  It  will  not  be  pretended  that  in  such  a  case  the  evi- 
dence for  the  plaintiff  to  overcome  a  denial  of  the  facts  alleged  in 
the  petition  must  be  such  as  would  warrant  a  jury  in  finding  the 
defendant  guilty  of  the  crime  of  murder. 

It  is  a  maxim  of  law  as  well  as  of  equity  that,  other  things  be- 
ing equal,  the  condition  of  the  defendant  is  best.  Yet  the  rule 
requiring  a  plea  of  justification  in  slander  to  be  proved  beyond  a 
reasonable  doubt  reverses  this  maxim,  and  makes  the  condition  of 
the  plaintiff  the  more  favorable. 

When  the  plaintiff  claims  that  the  defendant  lias  committed  a 
crino,  whereby  he  has  suffered  a  civil  injury,  he  may  recover,  and 
thereby  virtually  fix  upon  the  defendant  guilt  of  the  alleged  crime 
upon  a  mere  preponderance  of  evidence ;  but  when  a  defendant 
9eeks  to  r^ield  himself  against  a  claim  for  damages  for  an  alleged 
injury  to  tho  plaintiff,  by  showing  that  the  plaintiff  has  committed 
a  crime,  he  is  required  to  manifest  the  plaintiff's  guilt  beyond  a 
reasonable  doubt.  Such  a  doctrine,  so  far  from  being  sustained  by 
rer*8or.r  demanding  that  it  should  be  made  an  exception  to  the  gen- 
eral raie  that  issues  in  civil  causes  are  to  be  decided  upon  a  pre- 
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ponderance  of  evidence,  is  uureasonable  and  unjust ;  and  so  it  has 
been  lield  to  be  by  several  courts  whose  opinions  are  entitled  to 
^reat  respect. 

It  has  been  held  in  a  number  of  oases  by  the  courts  of  other 
States,  and  once  by  this  court,  that  where  in  an  action  on  a  fire 
insurance  policy  the  defense  is  that  the  property  insured  was 
burned  by  the  felonious  act  of  the  assured,  a  vei-dict  may  be  found 
against  him,  whereby  he  is  virtually  found  guilty  of  a  felony,  upon 
a  bare  preponderance  of  evidence.  Wightinan  v.  Western  Mariiu 
qnd  Fire  Ins.  Co,y  8  Rob.  (La.)  442  ;  Hoffvian  v.  Western  Marine 
Ins.  Co.,  1  La.  Ann.  216  ;  Schmidt  v.  N.  Y.  U.  F.  Ins.  Co.,  1  Gray, 
529 ;  Washington  Union  Ins.  Co.  v.  Wilson,  7  Wis*  109;  ^tna  Ins. 
Co.  V.  Johnson,  etc.,  11  Bush,  687  ;  s.  c.y)ll  Am.  Rep.  223. 

In  Kincade  v.  Bradshato,  3  Hawks  (N.C.),  63,  the  court  held  that 
*'  it  could  not  be  a  correct  rule  that  a  jury  should  require  the 
same  strength  of  evidence  to  find  a  fact  controverted  in  a  civil 
case  which  they  would  require  to  find  a  man  guilty  of  a  crime." 
That  was  an  action  of  slander,  and  the  court  reversed  the  judg- 
ment on  the  ground  that  the  court  below  erred  in  charging  the 
jur}'  that  the  evidence,  to  warrant  a  verdict  for  the  defendant,  must 
be  sufficient  to  convict  the  plaintiff,  if  on  trial  for  perjury,  the 
crime  imputed  in  the  alleged  defamatory  charge,  and  in  the  plea 
of  justification. 

Barfield  v.  Britt,  2  Jones'  L.  41,  was  an  action  of  slander  for 
accusing  the  plaintiff  of  the  crime  of  murder,  and  the  refusal  of 
the  court  to  give  an  instruction,  that  to  sustain  a  plea  of  justifica- 
tion it  was  necessary  that  the  jury  should  have  the  same  cogency 
of  proof  they  would  require  in  case  the  plaintiff  was  on  trial  for 
his  life,  was  sustained. 

Ellis  V.  BiizzelL  60  Me.  209;  s.  c,  11  Am.  Rep.  204,  was  an 
action  for  slandering  the  plaintiff  by  charging  him  with  adultery. 
The  defendant  justified,  and  the  Supreme  Court  held  that  he  wag 
entitled  to  a  verdict  upon  a  preponderance  of  evidence. 

The  same  doctrine  was  held  in  Matthews  v.  Huntleyy  9  N.  H.  150. 
and  in  Fohom  v.  Brown,  5  Foster,  122. 

Some  of  the  cases  intimate  that  actions  in  which  the  alleged 
slander  consists  in  charging  the  plaintiff  with  perjury  stand  upon 
peculiar  ground,  because  of  the  rule  that  in  order  to  convict  of 
that  crime  there  must  be  two  witnesses,  or  one  witness  and  corrobo- 
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nitiiig  circumstances,  to  proye  the  falsity  of  the  plaintiff's  testi- 
mony.    Bnt  we  perceire  no  ground  for  such  a  distinction. 

The  plaintiff  is  now  a  competent  witness,  and  may  come  before 
the  jury  and  testify  as  to  the  truth  of  his  former  statement,  and  is 
thus  enabled  to  present  himself  fairly  before  them:  and  he  should 
have  no  recoTery  if,  on  all  the  evidence,  the  jury  believe  his  formei* 
testimony  was  willfnlly^  and  corruptly  false,  for  in  that  case  the 
defendant  has,  in  estimation  of  law,  done  him  no  injury. 

We  are,  therefore,  of  the  opinion  that  the  court  did  not  err  in 
instructing  the  jury  to  find  for  the  defendant  if  they  should  find 
that  the  justification  was  sustained  by  a  preponderance  of  evidence. 
But  for  the  errors  indicated  in  the  first  part  of  this  opinion  the 
judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial 
upon  principles  not  inconsistent  with  this  opinion. 

'  Judgment  reversed. 


OoBDOK  V.  Winchester  Building  Association. 

(12  Bush,  110.) 
ComtUutionat  law  —  Utniry  —  Special  prmlege  to  a  eorporaiion  invalid, 

A  special  statute  authorizing  a  corporation  to  take  a  rate  of  interest  greater 
than  that  allowed  by  the  general  law  is  unconstitutional. 

A  CTION  on  a  promissory  note.     The  opinion  states  the  case. 

L.  B,  Origsby,  for  appellant,  cited  Cooley'ff  Const.  Lim.  391, 
392;  T6dd  v.  Wlieel^,  1  Dana,  401;  Broaddus  v.  Braaddus,  3  id. 
536 ;  Moore  v.  Lochett,  2  Bibb,  69;  Lewis  v.  Weib,  3  Greenl.  326; 
Wallet/  V.  Kennedy,  2  Yerg.  654. 

James  Strnpsorty  for  appellee. 

CoFBK,  J.  "  Tiie  Winchester  Building  and  Accmftulating  Fund 
Association,"  a  corporation  created  by  an  act  of  the  goieral  assem- 
bly  of  this  State  (1  Session  Acts,  1873,  p.  240),  brought  this  action  M 
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in  the  Clark  County  Court  of  Common  Pleas  upon  a  note  for 
$1,320,  given  to  said  association  by  the  appellants,  and  due  twehe 
months  after  date.  ^ 

The  appellants  answei*ed,  among  other  things,  that  neither  of 
them  was  or  ever  had  been  a  member  of  the  association,  and  that 
one  of  them,  at  the  date  of  the  note,  borrowed  of  the  association 
$1,140,  interest  upon  which,  at  ten  jyer  cent  per  annum,  was 
included  in  the  note;  and  that,  in  addition  to  interest  at  that  rate, 
there  was  also  embraced  in  the  note  the  sum  of  $66,  demanded  and 
charged  by  way  of  premium  on  the  loan.  This  latter  sum,  they 
alleged,  was  usury,  and  they  sought  to  avoid  so  much  of  the  note. 

The  demurrer  to  that  part  of  the  answer  was  sustained;  anl 
another  issue  presented  having  been  found  against  the  appellants, 
and  judgment  rendered  for  the  full  amount  of  the  note,  they  prose- 
cute this  appeal,  and  insist  that  the  court  erred  in  sustaining  the 
demurrer  to  so  much  of  their  answer  as  allegett  that  there  was 
usury  embraced  in  the  note. 

The  note  bears  date  Dec.  20, 1873,  and  appellee's  charter  was 
approved  Feb.  17,  1873. 

The  first  section  of  an  act  approved  March.  14,  1871,  and  com- 
monly called  the  conventional  interest  law,  provided  that  it  should 
be  lawful  for  all  persons  to  contract,  by  memorandum  in  writing, 
signed  by  the  party  or  parties  chargeable  thereon,  to  pay  or  receive 
any  rate  of  interest  for  the  loan  or  forbearance  of  money  which 
might  be  agreed  upon  by  the  parties  to  such  contract,  not  exceed- 
ing $10  upon  $100  for  a  year,  and  at  the  same  rate  for  a  greater  or 
less  sum  and  for  a  longer  or  shorter  time.  Section  5  of  that  act 
provided  that  if  any  rate  of  interest  exceeding  the  rate  autliorized  by 
the  first  section  was  charged,  the  whole  interest  should  be  forfeited. 

The  provisions  of  these  sections  were  incorporated  into  the  Gen- 
eral Statutes  witliout  material  alteration  (except  that  under  the 
Geneml  Statutes  the  whole  interest  is  not  forfeited,  unless  more 
than  lawful  interest  is  intentionally  charged),  so  tliat,  from  a  ixMiod 
anterior  to  the  granting  of  the  appellee's  charter  up  to  this  time, 
the  general  law  has  prohibited  the  charging  of  more  than  at  the 
rate  of  ten  per  cent  per  annum  for  the  loan  or  forbearance  of  money. 

It  is  therefore  clear,  upon  the  facts  stated  in  the  answer,  that, 
tested  by  th^general  law,  the  note  contains  usury,  and  the  interest 
exceeding  six  per  cent  has  been  forfeited,  and  that  the  demurrei 
ahould  have  been  overruled. 
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But  the  appellee's  charter  contains  a  provision  which,  if  consti- 
tutional, will  take  the  contract  in  this  case  oat  of  the  operation  of 
the  provisions  of  the  General  Statutes,  and  relieve  it  from  the  taint 
of  usury. 

Section  5  of  the  charter  reads  as  follows,  viz.:  "The  object  of 
said  association  being  to  enable  its  members,  by  their  savings  and 
accumulations,  to  acquire  homes  and  other  property,  its  business 
shall  be  to  loan  its  capital  stock  as  paid  in  and  the  accumulations 
thereof  upon  such  security  as  may  be  required  by  thepreisdent  and 
directors,  preference  being  given  in  all  cases  to  the  members  of  said 
association;  and  said  loans  shall  be  made  at  such  rate  of  interest  as 
may  be  agreed  upon  by  the  parties  thereto,  together  with  such  pre- 
miums therefor  as  may  be  offered  by  the  parties  to  whom  the  loans 
may  be  inade.^^ 

Appellants^  counsel  insists  that  that  portion  of  the  section  supra 
which  we  have  placed  in  italics  is  unconstitutional,  and  whether  he 
is  correct  in  this  is  the  only  question  in  this  case. 

As  the  rate  of  interest  which  might  be  lawfully  contracted  for 
has  all  the  while  been  prescribed  by  a  general  law,  and  all  persons 
have  been  prohibited,  under  a  penalty  of  the  forfeiture  of  all  inter- 
est, from  charging  a  greater  rate  than  ten  per  cent  per  annum,  the 
question  is,  had  the  general  assembly  power,  under  the  Constitu- 
tion, by  a  special  act,  not  only  to  relieve  the  appellee  against  the 
penalty  imposed  upon  all  others  for  exceeding  the  prescribed  rate, 
but  also  to  empower  it  to  enforce  its  contracts  for  more  than  the 
rate  others  were  permitted  to  charge  ? 

That  the  appellee  is  a  corporation  cannot  affect  the  decision  of 
this  question.  It  will  not  be  contended  that  the  legislature  has 
power  to  confer  upon  a  coi-po ration  privileges  or  to  grant  to  it 
exemptions  which  it  cannot  constitutionally  confer  upon  or  grant 
to  a  natural  person. 

Nor  will  it  be  claimed  that  a  premium  in  excess  of  lawful  inter- 
est, exacted  as  an  inducement  to  make  a  loan  of  money,  is  not  to 
be  deemed  usury  under  the  general  law  upon  the  subject. 

The  question  is  then  to  be  decided  as  if  the  legislature  had  by  a 
special  act  undertaken  to  authorize  a  natural  person  named  in  the 
act  to  charge  and  collect  a  greater  rate  of  interest  than  was  per- 
mitted by  the  general  law,  and  to  relieve  such  person  from  the  pen- 
alty denounced  against  all  others  for  charging  a  higher  rate  of 
interest  than  is  allowed  by  law.  ^ 
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It  seems  to  us  that  a  bare  statement  of  the  question  is  all  that 
is  necessary  to  its  decision. 

It  is  our  boast  that  under  our  government  none  are  entitled  to 
exclusive  rights,  but  that  all  are  governed  by  equal  laws  subject  to 
like  burdens,  and  entitled  to  equal  privileges.  Yet  if  that  portion 
of  appellee's  charter  under  consideration  is  a  legitimate  exercise  of 
legislative  power,  that^equality  which  has  been  supposed  to  exist  i2^ 
enjoyed  by  sufferance  at  the  will  of  the  legislature,  and  is  not  secured 
as  a  right  by  the  fundamental  law. 

The  first  section  of  the  Bill  of  Rights  incorporated  into  the  Con- 
stitution declares  ''  that  all  freemen,  when  they  form  a  social  com- 
pact, are  equal,  and  that  no  man,  or  set  of  men>  are  entitled 
to  exclusive,  separate  public  emoluments  or  privileges  from  the 
community,  but  in  consideration  of  public  services." 

The  appellee  has  not  undertaken  to  render  any  public  services,  and 
is  not  bound  to  render  any,  and  by  an  express  provision  of  its  char- 
ter is  bound  in  making  loans  to  give  preference  to  its  shareholders. 

There  are  unquestionably  cases  in  which  the  State  may  grant 
privileges  to  specified  individuals  without  violating  any  constitu- 
tional provision,  because,  from  the  nature  of  the  case,  it  is  impos- 
sible that  they  should  be  possessed  and  enjoyed  by  all ;  and  if  it  is 
important  that  it  should  exist,  the  proper  State  authority  must  be 
left  to  select  the  grantee.     Cooley's  Const.  Lim.  394. 

But  in  all  such  cases  the  person,  whether  natural  or  artificial,  to 
whom  the  privilege  is  granted  is  bound,  upon  accepting  it,  to  render 
to  the  public  that  service  the  performance  of  which  was  the  indace- 
nient  to  the  grant;  and  it  is  because  of  such  obligation  to  render  ser- 
vico  to  the  public  that  the  legislature  has  power  to  make  the  grant. 

Permission  to  keep  a  tavern  or  a  ferry,  to  erect  a  toll-bridge 
over  a  stream  where  it  is  crossed  by  a  public  highway,  to  baild  a 
mill-dam  across  a  navigable  stream,  and  the  like,  are  special  privi- 
leges, and,  being  matters  in  which  the  public  have  an  interest,  may 
bo  granted  by  the  legislature  to  individuals  or  corporations :  but 
the  grantee,  upon  accepting  the  grant,  at  once  becomes  bound  to 
render  that  service  to  secure  which  the  grant  was  made  ;  andsucli 
obligation  on  the  part  of  the  grantee  is  just  as  necessairy  to  tbr 
validity  of  a  legislative  grant  of  an  exclusive  privilege  as  a  consid- 
eration, either  good  or  valuable,  is  to  the  validity  of  an  ordinarv 
contract. 

Whenever,   by  accepting   such  privilege,   the   grantee  beconies 
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bound  by  an  express  or  implied  undertaking  to  render  service  to 
tlie  public,  such  undertaking  will  uphold  the  grant,  no  matter 
how  inadequate  it  may  be  ;  for  the  legislature  being  vested  with 
power  to  make  grants  of  that  character  when  the  public  conven- 
ience demands  it,  the  legislatiTe  judgment  is  conclusive,  both  as  to 
the  necessity  for  making  the  grant  and  the  amount  of  service  to 
be  rendered  in  consideration  therefor,  and  the  courts  have  no  power 
to  interfere,  however  inadequate  the  consideration  or  unreasonable 
the  grant  may  appear  to  them  to  be.  But  when  they  can  see  that 
the  grantee  of  an  exclusive  privilege  has  come  under  no  obligation 
whatever  to  serve  the  public  in  any  matter  in  any  way  connected 
with  the  enjoyment  of  the  grant,  it  is  their  duty  to  pronounce  the 
grant  void,  as  contravening  that  provision  of  the  Bill  of  Rights 
which  prohibits  the  granting  of  exclusive  privileges  except  in  con- 
sideration of  public  services. 

Incorporated  banks  are  established  for  the  convenience  and  accom- 
modation of  the  public,  and  there  are  certain  sei'vices  which  they  are 
bound  to  perform  for  the  public  and  for  individuals  when  called 
on  for  the  purpose,  and  the  obligation  to  perform  such  services  is 
an  equivalent  deemed  sufficient  by  the  legislature  for  the  privileges 
granted. 

Bat,  as  already  remarked,  the  appellee  is  not  bound  to  render 
any  service  whatever  to  the  public  or  to  any  member  of  the  com- 
munity, but  is  required  by  its  charter  to  prefer  its  own  share- 
holders over  all  others. 

Upon  what  principle,  then,  shall  it  enjoy  the  privilege  of  charging 
a  greater  rate  of  interest  for  its  loans  than  any  other  citizen  is  permit- 
ted to  charge,  or  be  exempt  from  the  penalty  imposed  on  all  others. 

If  the  legislature  may  constitutionally  confer  such  privileges 
and  exemptions  upon  one  citizen,  then  it  may  confer  the  like  priv- 
ileges and  exemptions  upon  one  or  five  in  each  county  in  the  State, 
and  thereby  create  a  privileged  class  in  every  community,  to  grow 
and  fatten  by  pi'actices  in  which  all  others  are  prohibited,  under 
penalty,  from  engaging. 

We  have  been  unable  to  find  any  direct  authorities  upon  this  sub- 
ject; but  it  seems  to  us  so  free  from  doubt  or  uncertainty  that  we  can- 
not hesitate  to  hold  that  that  part  of  the  charter  in  question  in  un- 
constitutional, and  that  the  court  erred  in  sustaining  the  demurrer. 

Judgment  reversed,  and  cause  remanded  with  directions  to  over- 
rule the  demun'er,  and  for  further  proceedings. 
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O0MMONWBA.LTH  V.  Lay. 

(12  Bush,  28S.) 

Exemption  laws — Whm  do  not  (tpply  to  judgments  in  fanor  of  the  StoJte. 

Statatorj  exemptions  from  leyj  or  execution  do  not  apply  to  judgments  ia 
favor  of  the  State  against  pablic  officers  and  their  sureties  for  public  moneys 
collected  by  sach  officers.  Otherwise  as  to  judgments  in  favor  of  the  State 
for  fines  and  costs. 

rpHIS  was  a  proceeding  in  behalf  of  the  Commonwealth  to  recover 
X  •  of  the  appellee  on  his  bond  as  sheriff  of  the  county  of  Knox  for 
failing  to  collect  various  executions  issued  in  favor  of  the  State 
t^ainst  Henry  Sibert  and  others,  and  returned  by  the  Rheriff  no 
property  found. 

The  right  of  recovery  is  based  upon  the  allegation  that  the  de- 
fendants had  ample  property  in  the  county  upon  which  the  execu- 
tions could  have  been  levied  and  full  satisfaction  had. 

The  appellee  (the  sheriff)  filed  an  answer  in  which  he  alleges  that 
all  the  property  owned  by  the  execution  debtors,  or  either  of  them, 
was  exempt  from  execution,  etc.;  that  the  land  owned  by  them  did 
not  exceed  in  value  $1,000. 

To  this  answer  a  demurrer  was  filed  and  overruled  by  the  court, 
and  the  petition  dismissed,  of  which  the  appellant  complains. 

Tho8.  E.  Moss,  attorney-general,  and  J.  H.  Tinshy^  for  appellant 

John  £  J,  W.  Rodman,  for  appellee. 

Pryob,  J.  The  demurrer  should  have  been  sustained  to  the 
answer,  as  there  is  no  allegation  that  the  defendants  in  the  execu- 
tions were  housekeepers  with  families ;  but  as  the  case  must  go 
back  with  leave  to  the  appellee  to  amend  his  pleading,  it  is  proper 
to  dispose  of  the  principal  question  in  the  case,  and  this  is,  Can  the 
owner  of  a  homestead  and  other  property  exempt  from  execution 
claim  exemption  against  an  execution  issued  in  favor  of  the  Com- 
monwealth ? 

The  statute  provides  that  certain  articles  of  property  therein 
enumerated  shall  be  exempt  from  execution,  attachment,  distress, 
etc.     No  exception  whatever  is  made  in  favor  of  any  execiitioii 
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creditor,  and  the  officer  having  the  execution  and  levying  it  upon 
land  occupied  as  a  homestead  by  the  debtor  must  set  ap<4rt,  where 
it  can  be  done,  such  part  thereof  as  may  be  selected  by  the  debtor 
as  shall  not  exceed  in  value  $1,000.  Where  it  is  indivisible,  and  of 
greater  value  than  $1,000,  section  12  of  article  13  of  chapter  38, 
General  Statutes,  provides  the  manner  in  which  it  shall  be  sold. 
The  general  rule  in  regard  to  the  construction  of  such  statutes  is, 
that  the  State  is  not  to  be  regarded  as  embraced  within  such  pro- 
visions unless  it  is  so  expressed,  or  by  necessary  implication  was 
intended  to  be  included.  This  doctrine  was  fully  recognized  in 
the  case  of  Commonwealth  v.  Cooky  8  Bush,  220  ;  s.  c,  8  Am.  Rep. 
450,  now  relied  on  by  counsel  for  the  State  as  conclusive  of  the 
question  presented. 

In  that  case  the  proceeding  was  against  the  sheriff  and  his  sure- 
ties for  the  revenue  collected  by  him,  and  which  he  had  failed  to 
pay  over.  The  undertaking  of  his  bond  was  to  the  Commonwealth, 
and  to  secure  the  payment  of  the  public  revenue. 

Xo  property  of  the  citizen  is  exempt  from  the  payment  of  taxes; 
and  Cook,  by  virtue  of  his  office,  having  made  tlie  collection,  was 
not  allowed  to  appropriate  such  moneys  to  his  own  use,  by  asking 
an  exemption  of  his  own  property  or  that  of  his  sureties  from  its 
payment.  It  was  said  by  the  coui*t,  in  discussing  the  questions 
arising  in  that  case,  that  the  act  did  not  apply  to  the  State  by 
implication,  ^^  because  it  would  divest  the  State  of  a  right  and 
repeal  by  implication  an  express  statute  subjecting  to  the  payment 
of  judgments  (in  such  cases)  in  the  name  of  the  Commonwealth 
against  sheriffs  and  other  public  collectors,  their  sureties  or  heirs, 
etc.,  the  estate,  legal  and  equitable,  of  all  the  defendants  to  said 
judgments.  ♦  *  ♦  Public  policy  seems  to  require  that  this 
exceptional  right  shall  continue  to  exist  in  order  that  the  public 
revenue  may  be  speedily  and  certainly  collected."  This  is  not  a 
proceeding  to  enforce  the  payment  of  revenue  collected  by  the 
sheriff,  or  to  enforce  the  payment  of  any  moneys  for  the  satisfac- 
tion of  which  the  Commonwealth  had  a  lien  upon  all  the  estate  of 
the  debtor.  The  object  of  the  State  in  enacting  the  exemption 
laws  was  to  secure  for  the  support  and  comfort  of  the  family  of 
the  debtor  certain  articles  of  personal  property,  and  also  a  home- 
steady  from  execution  creditors.  These  are  ordinary  executions, 
issued^  doubtless,  for  fines  imposed,  or  the  costs  of  the  proceed- 
ings^ to  be  paid  the  officers  of  the  court,  and  it  is  obvious  that  it  ^ 


720  KENTUCKY, 


Commonwealth  v.  Lay. 


never  was  intended  by  the  law-making  power  that  such  liabilities, 
on  the  part  of  the  debtor,  should  operate  to  deprive  his  family  of 
the  beneficent  provisions  of  the  sUitute.  This  intention  may  Ix* 
arrived  at  by  reference  to  the  legislation  on  the  part  of  the  State, 
upon  this  subject.  It  is  expressly  provided  in  the  Bill  of  Kiglitis 
tJiat  all  prisoners  shall  be  bailable  by  snfiieient  securities,  unless 
for  capital  offenses,  etc. ;  and  in  order  to  insure  the  appearance  of 
the  accused,  or  make  good  his  default,  it  is  provided  by  section  T2 
of  the  Criminal  Code  that  **the  bail  shall  be  residents  of  the  Com- 
monwealth, owners  of  visible  property  over  and  above  that  exempt 
from  execution  to  the  value  of  the  sum  in  which  bail  is  required, 
and  shall  be  worth  that  amount  after  the  payment  of  their  debts 
and  liabilities." 

In  nearly  all  the  cases  in  which  fines  are  imposed  upon  the  citi- 
zen for  a  violation  of  the  criminal  or  penal  laws  the  party  charged 
with  the  offense  is  liable  to  arrest,  and  when  arrested  is  entitled  to 
give  bail,  and  in  the  exercise  of  this  constitutional  right  is  required, 
by  reason  of  the  statute,  to  furnish  sureties  who  own  |)roperty  not 
exempt  from  execution  of  the  value  of  the  penalty  inserted  in  ihe 
bond;   and  yet,  when  judgment  is  rendered  against  him  or  his 
sureties,  it  is  maintained  that  no  pare  of  the  estate  of  the  princi- 
pal or  surety  is  exempt  from  execution;  if  not,  why,  in  determin- 
ing the  sufficiency  of  the  surety,  is  it  required  that  the  property 
exempt  from  execution  shall  be  excluded  in  estimating  the  valae 
of  the  surety's  estate?     If  the  exempted  property  is  liable  for  the 
judgment  when  rendered,  the  citizen  may  be  deprived  of  a  great 
constitutional  right  in  declining  to  take  the  value  of  such  property 
into   consideration  when  bail   is  offered.     It  is  evident  that  this 
enactment  in    reference  to  bail  resulted  from  a  legislative  inUT- 
pretatiou  of  the  exemption  laws  of  the  State,  and  that  an  oflScer 
has  no  power  to  seize  the  exempted  property  of  the  debtor  and  liis 
family  by  virtue  of  such  executions.     While  adhering  to  the  doiv 
trine  in  the  case  of  the  Coinmonwealth  v.  Ck)ok,  we  are  satisfied  that 
ordinary  executions  for  fines,  costs,  etc.,  in  the  name  of  the  Com- 
monwealth, are  embraced  by  the  exemption  laws  of  the  State. 

The  judgment  is  reversed  and  cause  remanded,  with  directions 
to  permit  the  appellee,  if  he  can  do  so,  to  amend  his  answer,  tnd 
for  further  proceedings  consistent  with  this  opinion.  We  might 
add  that  the  petition  is  defective,  but  has  been  cured  by  the 
answer.     10  Mo.  154. 


k 
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Oebhabd  y.  Oabnisu. 

(U  Bush,  dSSL) 
Foreign  judgment  —  Juriedietion  of  foreign  court  mueC  be  pleaded, 

Inao  actionon  ft  judgm«nt  Tendered  in  another  State,  the  declaration  muat 
show  that  the  court  rendering  it  had  jurisdiction  both  of  the  cause  of  action 
and  of  the  defendant's  person  ;  jurisdiction  of  the  cause  of  action  is  not 
shown  by  setting  out  the  record  of  the  judgment. 

THE  appellee  brought  this  suit  in  the  Jefferson  Court  of  Com- 
mon Pleas  upon  a  judgment  recovered  by  him  against  the 
appellant  in  the  Circuit  Court  of  Dearborn  county,  in  the  State  of 
Indiana,  but  did  not  allege  facts  showing  that  that'  court  had  ju- 
risdiction of  either  the  subject-matter  of  the  action  in  which  the 
judgment  was  obtained,  or  of  the  person  of  the  defendant,  nor  did 
he  allege  in  general  terms  that  the  court  had  jurisdiction  to  render 
the  judgment,  or  that  the  judgment  was  duly  rendered.  What 
purports  to  be  an  exemplified  copy  of  the  record  was  filed  with  and 
made  part  of  the  petition,  and  it  appears  from  it  that  the  appel- 
lant was  summoned  and  appeared  and  answered. 

A  demurrer  to  the  petition  on  the  ground  that  it  did  not  state 
&cts  constituting  a  cause  of  action  was  overruled,  and  the  appel- 
lant electing  to  stand  by  his  demurrer,  judgment  was  rendered 
against  him,  and  he  has  appealed. 

« 

Wm.  Reinecke,  for  appellant. 

M,  Mundy,  for  appellee. 

> 

CoPBB,  J.  A  judgment  for  money  is  a  contract  of  record  to  pay 
the  amount  thereof  to  the  plaintiff.  Such  a  contract,  however,  is 
not  entered  into  by  the  defendant  in  proper  person,  but  by  the 
court  for  him,  and  in  order  to  bind  him  it  must  appear  that  the 
court  had  power  to  render  the  judgment.  That  it  should  so  appear 
is  just  as  essential  as  it  would  be,  if  he  was  sued  on  a  writing  pur- 
porting and  alleged  to  have  been  executed  in  his  name  by  an  agent,  a 
Vol.  XXIII.— 91                                                                          * 
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to  allege  that  the  agent  had  aathority.  A  court  can  no  more  bind 
a  party  personally  by  a  judgment  against  him  without  jurisdiction 
of  the  subject-matter  and  of  his  person  than  one  assuming  to  act 
as  agent,  without  authority  so  to  do,  can  bind  him  by  contract. 

Upon  principle,  therefore,  it  would  seem  to  be  clear  that  in  suing 
on  a  judgment  it  is  necessary  to  allege  in  some  form  facts  which 
show  that  the  court  rendering  the  judgment  had  jurisdiction  both 
of  the  subject-matter  and  of  the  person  of  the  defendant,  for  other- 
wise it  had  no  power  to  bind  him,  and  its  judgment  does  not 
prove  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
named  therein. 

Our  Code  provides  (§  145)  that  ^'neither  presumptions  of  law, 
nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in  a 
pleading." 

But  the  law  does  not  presume  that  because  a  court  in  a  sister 
State  assumed  to  render  a  judgment  it  had  jurisdiction  to  do  so, 
nor  can  the  court  of  this  State  take  judicial  notice  of  the  juris- 
diction of  such  courts.  Newman's  PI.  &  Pr.  586-7;  HoUisfer  v. 
Hollisler,  10  How.  Pr.  539. 

Even  in  respect  to  our  own  courts  of  special  jurisdiction,  it  is 
necessary  in  pleading  their  judgments  to  allege  generally  that  such 
judgment  "was  duly  given"  (§  148,  Civil  Code),  and  but  for 
the  statute  it  would  be  necessary  to  state  the  facts  giving  jurisdic- 
tion. It  results,  therefore,  that  as  we  do  not  know  whether  the 
Circuit  Court  of  Dearborn  county,  Indiana,  is  a  court  of  general  or 
special  jurisdiction,  to  presume  in  favor  of  its  jurisdiction  would 
be  to  place  its  judgments  above  the  judgments  of  our  own  courts. 

Nor  can  the  defect  in  the  petition  be  cured  by  the  record  made 
part  thereof;  first,  because  defects  in  a  petition  cannot  be  cured  by 
reference  to  an  exhibit  made  part  of  it  (HiUy  for,  elc,  v.  Barrett^  14 
B.  Hon.  83) :  and  sec(yndlyy  because,  even  if  the  petition  could  be 
aided  by  the  exhibit,  the  exhibit  would  not  prove  that  the  court 
had  jurisdiction  of  the  subject-matter  of  the  action,  whatever  it 
might  prove  as  to  jurisdiction  of  the  person  of  the  defendant. 

"  Full  faith  and  credit  shall  be  given  in  each  State  to  the  pubhc 
acts,  records,  and  judicial  proceedings  of  every  other  State;"  but 
this  has  no  reference  to  the  rules  of  pleading.  It  relates  solely  to 
the  effect  of  such  records  when  offered  in  evidence.  JTBlmofle 
V.  CoJien,  13  Peters,  312. 

Before  such  a  record  can  be  made  available  it  must  appear  by 
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appropriate  allegations,  and,  if  tliey  are  denied,  by  proof,  that  tiie 
t^ourt  rendering  the  judgment  had  power  to  render  it;  and  that  can 
only  be  manifested  by  showing  that  it  had  jurisdiction  both  of 
the  subject-matter  and  of  the  person  of  the  defendant. 

It  is  only  after  a  judgment  of  another  State  is  shown  to  have 
been  rendered  by  a  court  having  jurisdiction  that  it  comes  within 
the  provision  of  the  Federal  Constitution  and  the  act  of  Congress 
prescribing  the  manner  in  which  such  records  shall  be  proved,  and 
declaring  the  effect  thereof. 

The  act  of  Congress  declares  that  records  and  judicial  proceed- 
ings autbenticatea  according  to  its  requirements  '^  shall  have  such 
faith  and  credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have,  by  law  or  usage,  in  the  courts  of  the  State 
from  which  they  are  taken."    §  905,  R.  S.,  TJ.  S.,  p.  170. 

Until  it  is  shown  that  the  court  rendering  the  alleged  judgment 
had  jurisdiction,  it  does  not  appear  that  such  judgment  was  enti* 
tied  to  any  faith  or  credit  in  the  State  where  it  was  rendered;  for  it 
is  a  rule  common  to  all  enlightened  systems  of  jurisprudence,  as 
well  as  of  reason  and  common  sense,  that  a  judgment  rendered  by 
a  court  without  jurisdiction  —  i,  e.,  without  power  to  render  it  — is 
a  mere  bruium  fuhnen. 

If  this  judgment  had  been  sued  upon,  in  Indiana,  we  are  bound 
to  assume  that  it  would  have  been  treated  as  void  unless  it  had 
appeared  that  the  Dearborn  Circuit  Court  had  power  to  render  it. 
It  may  be  that  in  the  courts  of  that  State  the  jurisdiction  of  that 
court  would  have  been  presumed,  or,  what  is  the  same  thing,  would 
have  been  taken  notice  of  without  allegation  or  proof.  But  as  the 
jurisdiction  of  the  Indiana  court  depended  upon  the  law  of  that 
State,  that  jurisdiction  is  to  be  established  in  this  State  as  a  fact^ 
just  as  any  other  matter  depending  upon  the  law  of  that  State. 

When  the  jurisdiction  of  the  court  is  established,  then  the  record 
is  as  conclusive  here  as  if  it  were  the  record  of  a  domestic  judg- 
ment. It  is  conclusive  of  the  merits  of  the  controversy  therein 
decided;  and  in  that  respect,  and  in  that  alone,  it  differs  from  the 
record  of  a  judgment  rendered  by  a  court  of  a  foreign  govern- 
ment, which  is  only  prima  facie  evidence.  M^Elmoyle  v.  Cohen^ 
supra. 

This  conclusion  is  in  no  way  in  conflict  with  the  former  decis- 
ions of  this  court  cited  by  the  learned  counsel  for  the  appellee. 
In  Scott  V.  Cleveland,  3  Mon.  62 ;  Bienentfiall  v.  WilUains,  1  Duvall,  M 
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33:;^,  and  6coit  v.  Coleman,  5  Litt  349,  the  court  was  considering 
the  effect  of  records  of  judgments  rendered  by  the  courts  of  sister 
States  as  evidence;  and  in  Ketr,  Brown  <t  Co.  v.  Candy ,  9  Busb, 
372^  the  reference  made  to  such  records  was  in  discussing  the  effect 
of  a  Canadian  judgment  in  evidence. 

The  judgment  is  reversed,  and  the   cause  is   remanded  with 
directions  to  sustain  the  demurrer  to  the  petition. 

Judgment  revenei 


BODMAK  V.  MUSSELMAN. 

(12  Bush,  3S4J 

Municipal  corporations —  GarnuJime  nt  of  ojtcer^s  salaries. 

The  salary  of  a  city  officer  may  be  attached  or  garnished  while  in  the  handf 
of  the  city,  in  proceedings  sapplementary  to  execution  * 

PROCEEDING  supplementary  to  execution.    The  opinion  states 
the  case. 

D.  M,  Rodman,  IF.  A,  Hauser  and  A.  Duval,  for  appellanr, 
cited  Taylor  v.  B.  (6  M,  R.  R.  Co.,  5  Iowa,  123  ;  Divine  v.  Harvie, 
7  Monr.  439  ;  Roberts  v.  Drinkard,  3  Mete.  (Ky.)  309  ;  Speed  v. 
Brown,  10  B.  Monr.  109 ;  Mayor  v.  Rowland,  26  Ala,  498  ;  City 
Council  V.  Van  Dorn,  41  id.  508. 

M.  Mundy,  for  appellee. 

Elliott,  J.  Having  obtained  a  judgment  on  a  return  of  '^  no 
property  found  "  against  the  appellee,  A.  J.  Musselman,  the  appel- 
lant instituted  his  action  under  the  474th  section  of  the  Code  for 
discovery  of  the  said  appellee's  effects,  and  also  sued  out  an  attach- 
ment against  him.  Appellant's  judgment  debt  amounted  to  1300 
with  interest  from  the  17th  of  April,  1873,  till  paid. 

It  appears  in  evidence  that  the  appellee,  A.  J.  Musselman,  was 
marshal  of  the  city  of  Louisville  at  the  time  of  this  suit,  and  so 
continued  for  some  time  thereafter,  and  that  during  the  progress  ol 

*See  contra,  WciUace  v.  Laxcyer^  anU^  p.  661 ;  Highlower  v.  Sloton,  21  Am.  Reft 
278 ;  McLeUan  ▼.  Youftift  id.  276. 
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suit  all  his  salary  dne  from  the  city  of  Louisville  was  attached  by 
way  of  garnishment  in  the  hands  of  the  officers  of  said  city. 

The  city,  by  consent  of  all  the  parties,  answered  and  admitted  that 
it  owed  said  appellee,  as  marshal  of  the  city  of  Louisville,  the  sum 
of  $166.66,  which  it  held  subject  to  the  order  of  the  court;  and 
the  only  material  question  presented  in  this  record  is  as  to  whether 
the  salary  of  the  employees  or  officers  of  the  towns  and  cities  of 
this  State  is  subject  to  the  payment  of  their  debts  by  the  coercive 
process  of  the  law. 

This  question  has  been  decided  both  for  and  against  the  right  to 
attach  the  salary  of  a  city  officer  by  the  courts  of  the  various  States 
of  the  Union,  but  the  decisions  of  some  of  the  State  courts  are 
founded  on  the  provisions  of  statutes  which  either  exempt  city 
officers'  salaries  from  liability  to  garnishment  or  attachment,  or 
exclude  city  governments  from  the  law  of  attachment  or  garnish- 
ment as  to  the  salaries  of  its  officers  or  employees. 

In  the  case  of  Divine  y,  Harvie,  7  Monroe,  439,  this  court  decided 
that  the  salary  of  an  officer  or  employee  of  the  State  was  not  sub- 
ject to  attachment  in  the  hands  of  the  officers  of  the  State ;  but 
the  ground  of  this  decision  was  that  the  State  could  not  be  sued, 
and  that,  as  it  would  take  a  suit  or  action  to  attach  funds  in  its 
possession,  the  court  would  have  no  jurisdiction  so  far  as  the  State 
was  concerned,  and  that  the  law  could  not  be  evaded  by  an  action 
against  the  officers  of  the  State,  who  were  the  mere  custodians  of 
the  salaries  of  its  employees;  and  in  Trtwy  <&  Loyd  v.  Hornbuckle 
and  wife^  8  Bush,  336,  this  court,  in  deciding  against  the  right  to 
attach  the  salary  of  a  common-school-teacher,  used  the  following 
language:  ^*  Such  funds  were  due  from  the  State  to  one  of  its  em- 
ployees; and  as  the  State  cannot  be  sued  nor  made  a  garnishee, 
parties  will  not  be  allowed  to  evade  this  inhibition  by  ignoring  the 
State  in  their  suits,  and  proceeding  directly  against  the  public 
officer  having  the  custody  of  the  moneys  sought  to  be  reached." 

There  is  some  intimation  in  the  case  of  Dimne  v.  Harvie,  that 
as  the  subjecting  of  a  State  officer's  salary  to  the  payment  of  his 
debts  by  the  coercive  process  of  the  courts  might  render  him  less 
efficient  in  the  discharge  of  his  duties,  the  same  might  conflict 
with  a  sound  public  policy. 

But  we  are  of  opinion  that  the  reasons  that  deny  the  right  to 
attach  the  funds  duo  from  the  State  to  its  employees  are  not  appli-  m 

cable  to  the  claims  due  by  the  towns  and  cities  of    this  State  to 
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their  employees.  A  town  or  city,  being  a  municipal  corporatioui 
is  as  subject  to  suit  for  what  it  owes  as  is  a  private  individual,  and 
any  fund  due  from  it  to  a  debtor  is  as  subject  to  attachment  or 
garnishment  while  in  its  hands  as  if  it  were  a  private  individual. 
Nor  do  we  believe  that  the  coercive  appropriation  of  the  salary  of 
an  officer  of  one  of  our  towns  or  cities  to  payment  of  his  debt* 
conflicts  with  public  policy. 

The  provisions  of  the  474th  section  of  the  Code  are  general,  and 
apply  to  all  debtors,  and  render  all  equitable  estates  liable  to  their 
provisions  unless  the  same  are  exempt  by  law  from  the  payment  of 
indebtedness. 

In  the  case  of  Speed  v.  Brown,  etc.,,  10  B.  Mon.  109,  this  conrt 
decided  that  the  salary  of  the  marshal  of  the  city  of  Louisville 
was  subject  to  the  payment  of  his  debts,  and  that  the  same  could 
be  attached  on  the  return  of  no  property  found,  and  applied  to 
the  payment  of  his  judgment  creditor.  This  decision  was  ren- 
dered in  1849,  and  has  been  acquiesced  in  without  legislative  or 
judicial  change  ever  since,  and  must  now  be  regarded  as  the  lav 
of  this  »State.  We  see  no  sound  public  policy  that  this  rule  of  law 
contravenes. 

The  employees  of  the  various  towns  and  cities  of  this  State  num- 
ber many  thousands,  and  we  see  no  reason  why  their  wages  should 
not  be  as  liable  to  the  payment  of  their  debt-s  as  the  wages  of  pri- 
vate employees. 

An  exemption  of  the  salaries  of  city  and  town  employees  from 
coercive  appropriation  to  the  payment  of  their  debts  would  result 
in  a  denial  of  credit  to  them,  and  consequently  in  more  injury  iliau 
benefit. 

But  however  this  may  be,  the  liability  of  the  city  of  Louisville 
to  garnishment  for  the  salary  of  its  marshal,  and  the  appropriation 
of  the  same  to  the  payment  of  his  debts,  has  been  sustained  by  this 
court ;  and  as  we  believe  the  law  was  then  correctly  ruled,  a  new 
trial  is  granted  in  this  cause,  and  the  judgment  of  the  lower  court 
reversed,  with  directions  to  sustain  the  attachment  as  to  the  fund 
due  appellee  and  in  the  hands  of  the  city,  and  for  other  proceedings 
not  inconsistent  herewith. 
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(S9  Ohio  St.  62.) 

Slander  —  Imputing  venereal  diisais. 

WordB  charging  a  man  with  being  afflicted  with  a  venereal  disease  are  action- 
able in  thenifielves. 

MOTION  for  leave  to  file  a  petition  in  error  to  reverse  the  judg- 
ment of  the  District  Court  of  Darke  county. 

In  slander.  The  words  alleged  in  the  petition  to  have  been 
spoken  were^  in  substance  and  effect,  that  the  plaintiff  (defendant 
in  error)  was  then  afiSicted  with  tlie  clap. 

The  petition  was  demurred  to  on  the  ground  that  the  words 
alleged  to  have  been  spoken  were  not  actionable  in  themselves. 

The  Court  of  Common  Pleas  sustained  the  demurrer,  and  gave 
judgment  for  the  defendants;  which  was  reversed  by  the  District 
Court,  OR  en'or,  on  the  ground  that  there  was  error  in  sustaining 
the  demurrer.     It  is  sought  by  this  proceeding  to  obtain  a  reversal  ^ 

of  the  judgment  of  the  District  Court 
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Johes  d  Anderson,  for  the  motion,  cited  Brooher  v.  Coffin^  5  Johns. 
188;  Wright,  140;  Alfeley.  Wright,  17  Ohio  St.  238;  Hollingsworth 
V.  Shaw,  19  id.  430;  Davis  v.  Browri,  27  id.  326. 

Allen,  Devor  <&  Allen,  contra^ 

GiLMORE,  J.  If  the  words  alleged  to  have  been  falsely  spoken 
were  actionable  in  themselves,  the  judgment  of  the  District  Court 
must  be  affirmed. 

Where  the  question  is  whether  slanderous  words  are  actionable 
in  themselves,  as  charging  the  pl-aintiff  with  crime,  the  law  is  as 
claimed  by  counsel  for  plaintiff  in  error,  viz.,  the  charge,  if  true, 
must  be  such  as  would  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude  or  to  an  infamous  punish- 
ment. Dial  v.  Holier,  0  Ohio  St.  238;  Alfele  v.  Wright,  17  id.  238; 
Hollingsworth  v.  Shaia,  19  id.  430. 

But  the  words  in  this  case,  if  actionable  in  themselves,  are  not 
so  because  they  impute  a  critne  to  the  party  charged,  but  because 
they  asserted  that  he  was  afflicted  with  a  loathsome  and  contagious 
disorder,  which,  if  believed,  would  cause  him  to  be  shunned  and 
avoided  by  society  and  excluded  from  the  favor  and  countenance  of 
all  moral  persons. 

From  a  very  early  period  in  England  it  has   been  held  that  to 
charge  a  person  with  having  the  *'  French  Pox  "  or  •*  great  pox  " 
was  actionable  per  se.     "If  one  man  says  to  another  that  he  haa 
the  great  pox,  an  action  upon  the  case  lies,  because  this  is  a  great 
slander  and  disgrace, .  inasmuch  as  this   comes  from  fornication, 
and  no  man  will  converse  with  him."     Viner's    Abr.,  Action  for 
Words,  H.  a.  3.   And  in  the  case  of  Bloodworth  v.  Gray,  49  Eng. 
Com.  Law  R.  334,  which  was  an  action  of  slander  for  saying  that 
the  plaintiff  was  infected  with  the  French  pox,  the  words  were 
held  to  be  within  the  principle  of  the  old  authorities,  and  actiona- 
ble per  se. 

The  weight  if  not  the  uniform  current  of  authority  in  this 
conntry  is  to  the  same  effect.  Goldman  v.  Stearfis,  7  Gray,  181; 
Williams  v.  Holdredge,  22  Barb.  398;  Hetait  v.  Mason,  24  How. 
Pr.    366 ;    Nichols  v.  Guy,   2  Carter,  82;   Watson  v.  McCarthy,  i 

Kelly,  57. 

In  the  latter  case  it  was  contended,  on  the  authoritv  of  Mr. 
Starkie,  that  actions  for  words  of  this  description,  in  the  absence 
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of  special  damage,  have  been  confined  to  the  charges  of  being 
afflicted  with  "French  pox"  or  "great  pox," and  that  clap,  which 
was  the  word  used  in  the  case,  was  altogether  different,  being,  as 
claimed,  much  less  infectious  and  much  less  dangerous,  and  that, 
therefore,  the  words  chaining  the  plain tiif  with  being  afflicted  with 
the  disease  last  named  were  not  actionable  in  themselves.  But 
the  court  very  properly  refused  to  recognize  the  distinction. 

Words  are  to  be  taken  as  commonly  understood,  and  from  the 
words  used  in  this  case  there  can  be  no  doubt  that  the  speaker 
intended  the  hearers  to  understand  that  the  plaintiff  below  was, 
at  the  time,  afflicted  with  an  infectious  venereal  disease,  and  we 
think  it  was  immaterial  which  of  the  forms  of  the  disease,  as  above 
mentioned,  was  intended  or  understood,  as  the  words,  understood 
in  cither  sense,  would  be  actionable  in  themselves. 

There  is  no  error  in  the  judgment  of  the  District  Court. 

Motiofi  overruled. 


CiNCiKNATi,  Hamilton  &  Dayton  Railroad  Company  v.  Cole, 

(29  Ohio  St.  128.) 

# 

Oa/rrier  —  Bfectment  ofpasMr^er  —  Damag€$, 

Plaintiff  waci  ejected  from  defendant's  care  for  non-payment  of  fare,  after  he  had 
tendered  what  he  claimed,  and  what  was  afterward  held  by  the  court,  to  be 
the  legal  fare.  On  the  trial  defendant  offered  evidence  of  plaintiff's  declar- 
ations, subsequent  to  the  ejectment,  that  he  took  passage  in  order  to  test 
the  question  of  fares  and  expecting  to  be  ejected  and  to  make  money  out 
of  the  transaction.  Held,  that  the  evidence  was  admissible  and  such  facts 
being  shown,  plaintiff  was  not  entitled  to  exemplary  damages. 

ACTION  to  recover  damages  and  also  the  statutory  penalty  of 
defendant  for  wrongfully  ejecting  plaintiff  from  its  passenger 
cars.  Plaintiff  took  passage  over  part  of  defendant's  road  and  ten- 
dered fare  at  the  rate  of  three  cents  per  mile.  The  fare  established 
by  the  defendant  was  three  and  a  half  cents  a  mile,  and  the  con- 
ductor refused  the  fare  tendered  and  ejected  plaintiff,  using  no 
unnecessary  force.     The  statute  established   the  rate  of  fare  on  i 

railroads  in  the  State  at  three  cents  a  mile  and  imposed  a  penalty 
.     Vol.  XXIIL— 92 
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of  t25  for  demanding  or  receiving  over  that  amount.  Defendants 
claimed  to  be  exempt  from  this  statute.  The  defendant,  on  the 
trial,  offered  evidence  of  plaintiff's  declarations  that  he  had  taken 
passage  to  test  the  question  and  expecting  to  be  ejected,  and  to 
make  money  by  suits  against  the  company.  The  evidence  was 
rejected  and  the  jury  returned  a  verdict  for  plaintiff  for  over  $3,000, 
part  of  which  was  remitted.    The  defenda^  brought  error. 

James  Murray,  for  plaintiff  in  error. 

Cunningham  £  Brotlierton  and  H.  C.  Qlenn^  for  defendant  in 
error. 

Welch,  C.  J.     [After  deciding  that  the  defendant  could  only 
charge  the  fare  allowed  by  the  statute]     But  we  are  of  opinion  the 
court  erred  in  excluding  the  publication  offered  in  evidence.     It 
tended  to  show  the  quo  animo  of  the  plaintiff,  and  that  the  case 
was  not  one  in  wliicli   he  should  recover  damages  for  supposed 
injury  to  his  "  feelings."     It  tended  to  show  that  he  entered  the 
car  expecting  to  be  ejected,  as  he  was  ejected,  and  for  the  pur- 
pose of  making  money  out  of  tlie  transaction.     So  far  as  injury  to 
"feeHngs"  is  concerned,  it  tended  to  show  that  it  was  a  fair  case 
for  the  application  of  the  maxim  that  to  the  willing  mind  there  id 
no  injury.    The  expulsion  was  one  which  he  sought  and  expected. 
The  question  of  the  lawfulness  of  the  fare  could  have  been  raised 
and  settled  as  well  without  the  expulsion  as  with  it. 

We  think  also  that  the  verdict  was  grossly  excessive,  and  that  it 
can  only  be  accounted  for  on 'the  theory  of  prejudice,  or  of  an 
entire  misconception  of  the  rule  of  damages  in  such  cases.  The 
verdict  should  have  been  set  aside,  and  a  new  trial  granted. 

Judgment  reversed,  and  cause  remanded  for  a  new  frial. 
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Baker  v.  The  State. 

(S9  0hto  St.  184.) 
Larceny  —  Of  lost  property. 

When  a  person  finds  goods  that  have  actually  beea  lost,  and  takes  possession 
with  intent  to  appropriate  them  to  his  own  use,  really  believing  at  the 
time,  or  having  good  ground  to  believe,  that  the  owner  can  be  found,  it  is 
larceny.* 

ON  information  in  the  Probate  Court  of  Van  Wert  county  (a 
court  having  jurisdiction  of  misdemeanors) ,  the  defendant 
was  convicted  of  the  offense  of  petit  larceny.  At  the  trial  a  bill  of 
exceptions  was  taken,  setting  out  all  the  testimony,  and  this 
writ  is  prosecuted  to  reverse  the  judgment  below,  on  the  ground 
that  the  conviction  was  contrary  to  the  law  and  the  evidence. 

Alexander  <6  Saltzgaber,  for  plaintiff  in  error,  contended  that  the 
plaintiff  was  not  guilty  of  larceny,  and  cited  Wharton's  Crimiurtl 
Law,  650,  651  ;  1  Bishop  on  Criminal  Law,  §  419  ;  2  Archbold's 
Cr.  Pr.  &  PI.  404,  452 ;  Wilson  v.  People,  39  N!  Y.  459  ;  2  Russ. 
on  Crimes  (6th  Am.  cd.),  6;  2  Bennet  &  Heard's  L.  Cr.  Cas.  18; 
People  V.  Anderson,  14  Johns.  294  ;  People  v.  Cogdell,  1  Hill, 
94  ;  People  v.  M'Oarren,  17  Wend.  460. 

McIlvaikb,  J.  The  testimony  offered  on  the  trial  below  shows 
that  on  the  evening  of  April  28,  1872,  the  defendant  below  found 
on  a  county  public  road,  at  Van  Wert  county,  a  pocket  book  con- 
taining one  ten  dollar  bill,  at  a  point  in  the  road  near  which  he 
had  been  engaged  at  work  during  the  day,  and  that  the  goods 
found  had  been  lost  by  the  owner,  Hinton  Alden,  at  that  point,  a 
few  hours  before.  That  Alden,  at  the  time  he  lost  the  pocket-book, 
had  been  detained  at  that  point  for  a  short  time  and  within  plain 
flight  of  the  defendant.  On  the  next  morning,  Allen,  who  lived  in 
the  immediate  neighborhood,  informed  the  defendant  of  his  loss, 
bnt    defendant  concealed  the  fact  of  finding,  and  afterward  ex-  i 

*  See  Durfte  v.  JoneB,  anJte^  t>.  528,  and  note. 
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pended  the  money  in  the  purchase  of  clothing.  A  few  days 
after^  the  defendant  admitted  to  a  witness  in  the  case  that  he  had 
found  the  pocket-book,  and  that  he  knew  the  owner  ;  and  on 
inquiry  why  he  had  not  returned  the  goods  to  the  owner,  replied 
tliat,  ^'  Finders  are  keepers."  It  was  also  shown  by  an  admission 
of  defendant,  that  the  appearance  of  tlie  pocket-book  at  the  time 
he  found  it,  indicated  that  it  had  been  very  recently  lost. 

The  law  of  this  case  is  well  stated  by  Baron  Parke,  in  Regina 
V.  Tliurborny  1  Dennison's  C.  C.  387;  also  reported  under  the  name 
of  Regina  v.  Wood,  3  Cox's  C.  C.  453,  thus:  "If  a  man  find  goods 
that  have  actually  been  lost,  or  are  reasonably  supposed  by  him  to 
have  been  lost,  and  appropriates  them  with  intent  to  take  the 
entire  dominion  over  them,  really  believing  when  he  takes  them 
that  the  owner  cannot  be  found,  it  is  not  larceny.  But  if  he  takes 
them  with  like  intent,  though  lost  or  reasonably  supposed  to  be 
lost,  but  reasonably  believing  that  the  owner  can  be  found,  it  is 
larceny." 

The  fact,  in  this  case,  that  the  defendant  expended  the  money 
after  he  had  certain  knowledge  of  the  owner,  did  not  render  him 
guilty  of  larceny,  if  the  offense  was  not  complete  before.  The  loss 
and  finding  of  the  goods  were  not  disputed  in  the  court  below,  but 
the  following  questions  were  made:  1.  When  the  defendant  first 
took  the  goods  upon  the  finding,  did  he  intend  to  appropriate 
them  to  his  own  use  ?  This  question  was  fairly  found  against  him, 
from  the  fact  of  concealing  the  finding  when  informed  by  the 
owner  of  his  loss,  and  from  liis  subsequent  declaration  that,  "  Find- 
ers are  owners."  2.  Did  he  have  reasonable  grounds  to  believe,  at 
the  time  of  finding  the  goods,  that  the  owner  could  be  found  ?  It 
was  sufiiciently  proved  that  the  defendant  knew  that  the  goods 
had  been  recently  lost  before  the  finding,  and  that  Alden  had 
i-ecently  been  at  the  point  where  he  found  them.  These  facts  con- 
stituted reasonable  ground  for  believing  that  Alden  was  the  owner. 

Judgment  affirmed. 
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Bbwik  y.  The  State. 

C»  Ohio  St.  IM.) 

lUmieide  —  Self^ense  ~  lUtreating  to  the  foalL 

Where  a  person  in  the  lawful  pursait  of  his  busineas  and  without  blame,  is 
violently  assaulted  hj  one  who  manifestly  and  maliciously  intends  and 
endeavors  to  kill  him,  the  person  so  assaulted,  without  retreating,  although 
it  be  in  his  power  to  do  so  withoat  increasing  his  danger,  may  kill  his 
assailant  if  necessary  to  save  his  own  life  or  prevent  enormous  bodily  harm.* 

INDICTMENT  for  murder.     Conviction  for  murder  in  the  sec- 
ond degree.    The  opinion  states  the  case. 

S.  A.  Nash  and  S.  Nash,  for  plaintiff  in  error,  cited  on  the  sub- 
ject of  retreating,  2  Bishop,  §§  624,  632,  633;  Staffer  v.  The  State, 
15  Ohio  St  47;  Foster's  C.  L.  Cases,  274;  1  East,  271;  Oliver  v. 
Tli-e  State,  17  Ala.  587;  State\.  Harris,  IJones  (N.  C),  190;  9  Iowa, 
188;  20  id.  569;  8  Mich.  150;  7  Humph.  429;  People  v.  Sullivan, 
3  Selden,  396;  State  v.  Baker,  1  Jones  (N.  C),  276;  The  State  v. 
Keiinedij,  7  Nev.  374;  8  Bush,  481;  2  Duval,  32S;  Marts  v.  TJie 
State,  26  Ohio  St.  162;  25  Texas,  174;  24  Ind.  151;  Short&r  v.  The 
People,  2  Comst.  193;  Campbell  v.  Tlie  PeopU,  16  III.  17;  23  id.  17; 
24  id.  241;  14  B.  Mon.  615;  18  id.  49;  State  v.  Sloan,  47  Mo.  604; 
3  Minn.  270;  17  Ala.  687;  32  Conn.  75. 

John  Little,  attorney-general,  for  the  State. 

McIlvainb,  J.  [After  deciding  minor  questions.]  It  is  also 
claimed  that  the  court  below  erred  in  charging  the  jury  as  to  the 
law  of  self-defense. 

The  case  shows  that  the  defendant  and  the  deceased,  his  son-in- 

*  See  Bdhannon  v.  ComnyonweaJUh,  8  Am.  Rep.  474;  a.  a,  8  Bush,  481 ;  SUaJU  v, 
PaUarson,  12  Am.  Bep.  200;  s.  C,  46  Yt.  306;  People  v.  Sehryvety  1  Am.  Rep. 
480;  8.  c,  42  N.  Y.  1;  Stokes  v.  PeopUj  13  Am.  Rep.  492;  s.  c,  63 N.  Y.  Ifi4. 
The  law  as  to  retreating  is  fuUy  presented  iii  Horrigaa  &  Thompson's  Cases  oi 
Self  Defease,  and  is  carefully  examined  and  discussed  in  notes  to  Selfridgt^t 
Cose,  p.  28,  and  Kennedy's  Com,  p.  130. 
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law,  resided  upon  lands  belonging  to  the  defendant,  in  different 
houses,  situated  a  short  distance  apart.  Between  their  houses,  but 
not  within  the  curtilage  of  either,  there  was  a  corn-crib  and  shed 
suitable  for  the  storage  of  grain  and  farming  implements.  This 
building  was  situate  in  a  field  cultivated  by  the  deceased  as  a  crop- 
per, and  had  been  used  by  him  for  the  storage  of  grain,  and  also  by 
the  defendant  for  the  storage  of  his  farming  tools.  A  controverey 
arose  between  the  parties  as  to  the  right  of  possession  of  the  build- 
ing. Shortly  before  the  homicide,  the  defendant's  tools  had  been 
thrown  out  of  this  shed,  and  were  replaced  and  secured  by  chains 
and  locks.  These  chains  were  afterward  broken.  On  the  day  of 
the  homicide  the  defendant  was  in  the  shed  securing  his  tools,  and 
the  deceased  was  near  his  own  house,  and  close  by,  when  angry 
words  passed  between  them  ;  whereupon  the  deceased,  with  an  ax 
on  his  shoulder,  approached  the  shed  in  a  threatening  manner, 
and  when  near  it  the  defendant  warned  him  not  to  enter.  With- 
out heeding  this  warning,  the  deceased  advanced  to  the  eve  of  the 
shed,  perhaps  within  striking  distance  of  the  defendant,  when  the 
latter  shot  him  with  a  pistol,  inflicting  a  wound  from  which  death 
soon  followed.  Testimony  was  offered  on  the  trial  more  or  less 
conflicting  as  to  previous  bitter  feelings  between  the  parties,  also 
as  to  the  threatening  attitude  of  the  deceased  at  the  time  of  the 
shooting,  and  as  to  the  defendant's  facilities  for  i*etreat  from  the 
place  occupied  by  him  at  the  time. 

The  portion  of  the  charge  complained  of  was  as  follows:  ''  If 
you  find  from  the  greater  weight  of  the  evidence  that  the  defend- 
ant was,  at  the  time  the  fatal  shot  was  fired,  in  the  lawful  pursuit 
of  his  business,  and  he  was  attacked  by  the  deceased  under  circnm- 
stances  which  denote  an  intention  to  take  away  his  life,  or  to  do 
him  some  great  bodily  harm,  he  may  lawfully  kill  his  assailant; 
provided  he  use  all  means  in  his  power  otherwise  to  save  his  own 
life  or  to  prevent  the  intended  harm,  such  as  retreating  as  far  as 
he  can,  or  disabling  his  adveraary,  without  killing  him,  if  it  be  in 
his  power.  But  if  the  attack  upon  him  is  so  sudden,  fierce  and 
violent  that  a  retreat  would  not  diminish,  but  increase,  his  danger, 
he  may  kill  his  adversary  without  retreating;  and,  further,  if  you 
find,  from  the  evidence,  that  from  the  character  of  the  attack 
there  was  reasonable  ground  for  the  defendant  to  believe,  and 
from  the  evidence  you  find  the  defendant  did  honestly  believe^ 
that  his  life  was  about  to  be  taken,  or  he  was  to  suffer  great  bodily 
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harm.,  and  that  he  believed  honestly  that  he  would  be  in  equal 
danger  by  retreating,  then,  if  he  took  the  life  of  the  assailant,  be 
would  be  excused." 

The  contention,  on  the  part  of  the  plaintiff  in  error,  is  that  the 
court  below  erred  in  the  application  of  the  doctrine  of  "retreating 
to  the  wall."  The  question  here  presented  has  not  been  decided 
in  any  of  our  reported  cases,  although  it  has  been  often  raised  and 
variously  determined  in  our  nisi  prius  courts.  It  may  be  said, 
indeed,  that  learned  courts  and  able  text-writers  have  left  the 
question  in  some  obscurity.  The  true  solution  must  undoubtedly 
be  determined  upon  the  principles  of  the  common  law;  and  such 
is  the  present  state  of  the  authorities  that  it  seems  necessary  to 
examine  the  books  of  the  law  written  at  a  period  before  the 
apparent  or  real  coufusion  had  an  existence. 

When  the  common  law  had  become  a  system  as  nearly  perfect 
as  liuman  reason  could  make  it,  homicide  se  defeiidendo  was  either 
justifiable  or  only  excusable.  This  distinction  was  clearly  recog- 
nized. In  speaking  of  manslaughter,  Lord  Coke  (3  Institute,  55) 
says:  "  Some  be  voluntary,  yet  beirig  done  upon  inevitable  cause,  are 
no  felony  —  as  if  A  be  assaulted  by  B,  and  they  figlit  together,  and 
before  any  mortal  blow  be  given,  A  giveth  back  until  he  cometli  to 
a  hedge,  wall  or  other  strait,  beyond  which  he  cannot  passe,  and 
then,  in  his  own  defense  and  for  safeguard  of  his  own  life,  killeth 
the  other;  this  is  voluntary,  and  yet  no  felony;  and  the  jury  that 
finde  that  it  was  done  se  defendendo  ought  to  finde  the  special  mat- 
ter. And  yet  such  a  precious  regard  the  law  hath  of  the  life  of 
man,  though  the  cause  be  inevitable,  that,  at  the  common  law,  he 
should  have  suffered  death;  and,  though  the  statute  of  Glocestcr 
save  his  life,  yet  he  shall  forfeit  all  his  goods  and  chattels.  *  * 
*  •  If  A  assault  B  so  fiercely  and  violently  and  in  such  manner  a 
if  B  should  give  back,  he  should  be  in  danger  of  his  life,  he  may, 
in  this  case,  defende  himselfe;  and  if,  in  that  defense,  he  killeth  A 
it  \%8e  defendendo"  And  on  page  56,  speaking  of  the  same  sub- 
ject, he  says:  "Some,  without  giving  back  to  a  wall,  etc.,  or  other 
inevitable  cause,  as  if  a  thief  offer  to  rob  or  murder  B  eitlier 
abroad  or  in  his  house,  and  thereupon  assault  him,  and  B  defende 
himselfe  without  giving  back,  and  in  his  defense  killeth  the  thiefe, 
this  is  no  felony;  for  a  man  shall  never  give  way  to  a  thiefe,  etc., 
neither  shall  he  forfeit  any  thing."  i 
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Sir  Mathew  Hale,  speaking  of  homiciae  ex  necesaiiate  (1  Ilale's 
Pleas  of  the  Crown,  chap.  40),  says  that  liomicide  in  defense  of  a 
man's  own  life,  wliich  is  usually  styled  5^  defendendOy  is  of  two 
kinds  :  '^  1.  Such,  as  though  it  excuseth  from  death,  yet  itcxcusetli 
not  the  forfeiture  of  goods,  nor  is  the  party  to  be  absolutely 
discharged  from  prison,  but  bailed,  and  to  purchase  his  pardon  of 
course.  2.  Such  as  wholly  acquits  from  all  kinds  of  forfeiture." 
He  defines  homicide  ae  de/endendo  to  be  '^  the  killing  of  another 
person  in  the  necessary  defense  of  himself  against  him  that  assaults 
him;''  and  states  the  rule  as  follows:  '^3.  Regularly  it  is  necessary 
that  the  person  that  kills  another  in  his  own  defense  fly  as  far  as 
he  may  to  avoid  the  violence  of  the  assault  before  he  turn  upon 
his  assailant;  for  in  cases  of  hostility  between  two  nations,  it  is  a 
reproach  and  piece  of  cowardice  to  fly  from  an  enemy;  yet  in  cases 
of  assaults  and  affrays  between  subjects  under  the  same  law,  the 
law  owns  not  any  such  point  of  honor,  because  the  king  and  his 
laws  are  to  be  the  vindices  injuriarum,  and  private  poraons  are  not 
trusted  to  take  capital  revenge  one  of  another.  But  this  bath 
some  exceptions  : 

"  1.  In  respect  of  tlio  person  killing.  .  .  .  2.  In  respect  to 
the  person  killed,  if  a  thief  assaults  a  true  man  either  abroad  or 
in  his  house  to  rob  or  kill  him,  the  true  man  is  not  bound  to  give 
back,  but  may  kill  the  assailant,  and  it  is  not  felony." 

About  a  century  later  (1762),  Mr.  Justice  Foster,  in  his  admir- 
able discourse  on  the  law  of  homicide  founded  in  necessity  (Fo:»- 
ter's  Crown  Cases,  chap.  -3,  p.  273,  et  soq,)  says  :  *' Self-defense 
naturally  falleth  under  the  head  of  homicide  founded  in  necessity, 
and  may  be  considered  in  two  different  views.  It  is  either  that 
sort  of  homicide,  se  et  sua  defendendo^  which  is  perfectly  innocent 
and  justifiable,  or  that  which  is  in  some  measure  blamable  and 
barely  excusable.  The  want  of  attending  to  this  distinction  hatli, 
I  believe,  thrown  some  darkness  and  confusion  upon  this  part  of 
the  law.  The  writers  on  the  crown  law,  who,  I  think,  have  not 
treated  the  subject  of  self-defense  with  due  precision,  do  not,  in 
terms,  make  the  distinction  I  am  aiming  at;  yet  all  agree  that 
there  are  cases  in  which  the  man  may,  without  retreating,  oppose 
force  to  force,  even  to  the  death.  This  I  call  justifiable  self-de- 
fense. They,  justifiable  homicide.  They  likewise  agree  that  there 
are  cases  in  which  the  defendant  cannot  avail  himself  of  the  plea 
of  self-defense  without  showing  that  he  retreated  as  far  as  he  con  Id 
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with  safety,  and  then,  merely  for  the  preservation  of  his  own  life, 
killed  the  assailant.  This  I  call  self-defense,  culpable,  bat 
through  the  benignity  of  the  law,  excusable.  In  the  case  of  justi- 
fiable self-defense,  the  injured  party  may  repel  force  with  force  in 
defense  of  his  person,  habitation  or  property,  against  one  who 
manifestly  intendeth  and  endeavoreth,  with  violence  or  surprise,  to 
commit  a  known  felony  upon  either.  In  these  cases  he  is  not 
•  obliged  to  retreat,  but  may  pursue  his  adversary  till  he  findeth 
himself  out  of  danger,  and  if,  in  a  conflict  between  them,  he  hap- 
peneth  to  kill,  such  killing  is  justifiable." 

In  1803  Mr.  East  published  his  excellent  Treatise  of  the  Pleas 
of  the  Crown,  and,  on  page  271,  says,  in  speaking  of  homicide 
from  necessity :  '*  Herein  may  be  considered,  1.  What  sort  of  attack 
it  is  lawful  and  jttsiifiable  to  resist,  even  by. the  death  of  the 
assailant,  and  where  the  party  is  without  blame.  2.  Where  such 
killing  is  only  excusable,  or  even  culpable,  and  the  party  is  not 
free  from  blame,'*  etc. 

In  relation  to  the  firat  sort,  the  author  says  :  *'  1.  A  man  may 
repel  force  by  force,  in  defense  of  his  person,  habitation,  or  prop- 
erty, against  one  who  manifestly  intends  and  endeavors,  b^  violence 
or  surprise,  to  commit  a  kno^cn  felony,  such  as  murder,  rape,  rob- 
beiy,  arson,  burglary,  and  the  like,  upon  either.  In  these  cases  he 
10  not  obliged  to  retreat,  but  may  pursue  his  adversary  until  he  has 
secured  himself  from  all  danger;  and  if  he  kill  him  in  so  doing  it 
is  called  justifiable  self-defense;  as,  on  the  other  hand,  the  killing 
by  such  felon  of  any  person  so  lawfully  defending  himself  will  be 
murder.  But  a  bare  foar  of  any  of  these  offenses,  however  well 
grounded,  as  that  another  lies  in  wait  to  take  away  the  party's  life, 
unaccompanied  with  any  overt  act  indicative  of  such  an  intention, 
will  not  warrant  in  killing  that  other  by  way  of  prevention.  There 
must  be  an  actual  danger  at  the  time." 

In  this  connection,  it  is  hardly  necessary  to  add,  much  less  to 
cite  authority  to  show  that  a  homicide,  which  cannot  be  justified 
under  the  foregoing  rules,  cannot  be  excused  unless  the  slayer  shows 
that  before  the  mortal  blow  was  given  he  had  retreated  as  far  as  he 
safely  could;  and  that  he  killed  his  adversary  solely  from  the  neces- 
sity which  then  existed,  in  order  to  save  himself  from  immediate 
death  or  enormous  bodily  harm. 

Shortly  after  the  publication  of  Mr.  East's  treatise,  the  case  of  J 

tbe  Commonwealth  v.  Selfridge,  a  leading  case  in  the  United  States, 
Vol.     XXIII  -^3 
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was  tried  in  the  Supreme  Judicial  Court  of  Massachusetts,  iu  the  year 
1806.  The  charge  by  the  court  below,  as  above  copied,  was  a  sub- 
stantial transcript  of  the  propositions  announced  by  Justice  Parker 
in  his  charge  to  the  jury  in  Selfridge's  case  (Selfridge's  Trial,  160). 
In  order  to  fully  understand  and  apply  the  doctrine  of  Selfridge's 
case,  it  must  be  observed  that  Justice  Parker  assumed  iu  his 
charge  to  the  jury  that  Selfridge  was  not  free  from  blame  in  pro- 
voking the  assault  from  young  Austin,  for  whose  death  he  was  upon 
trial.  The  deceased  had  taken  upon  himself  the  quarrel  of  his 
father,  whom  the  defendant  had  but  recently  posted.  I  quote  from 
the  charge:  "Who  was  originally  in  the  wrong  it  is  not  for  me 
to  say;  but  I  feel  constrained  to  say  that  whatever  provocation  the 
defendant  may  have  conceived  to  have  been  given  him,  and  however 
great  the  injury  the  deceased's  father  may  have  done  him,  he  cer- 
tainly proceeded  a  step  too  far  in  making  the  publication  which 
came  out  in  the  morning  of  this  unhappy  disaster.  To  call  a  man 
a  coward,  liar,  and  scoundrel  in  the  public  newspapers,  and  to  call 
upon  other  printers  to  publish  the  same,  is  not  justifiable  under 
any  circumstances  whatever.  Such  publication  is  libelous  in  its 
very  nature,  as  it  necessarily  excites  to  revenge  and  ill  blood."  It 
also  appears  in  the  case  that  Selfridge  anticipated  an  assault  from 
some  one  on  account  of  the  publication,  and  hud  armed  himself 
with  a  pistol,  with  which  he  shot  the  deceased  immediately  upon 
being  assaulted  with  a  cane.  Such  being  the  case,  we  do  not  under- 
stand that  the  right  to  defend,  even  unto  death,  without  retreating, 
against  a  felonious  assault,  where  the  assaulted  party  was  without 
fault,  was  intended  to  be  denied  by  the  learned  judge.  Indeed,  in 
the  charge  we  find  the  following:  *'  Numerous  authorities,  ancient 
and  modern,  have  been  read  to  you  upon  this  subject."  (Homicide 
i^e  defendendo,  both  justifiable  and  excusable. )  '*Were  it  necessary 
for  you  to  take  those  books  with  you,  and  compare  the  different 
principles  and  cases  which  have  been  cited,  your  ipinds  might  meet 
with  some  embarrassment,  there  being  in  some  instances  an  appar- 
ent, though  in  none  a  real  incongruity."  If  any  thing  further  was 
needed  to  show  that  Justice  Parker  in  his  charge  intended  to  limit 
the  duty  of  '^ retreating"  to  cases  of  excusable  killing  in  self- 
defense,  and  did  not  intend  to  extend  the  duty  to  cases  of  justifi- 
able killing,  it  might  be  implied  from  the  fact  that  in  the  previous 
month  he  was  present  with  all  the  judges  when  Chief  Justice  Pab- 
80NS  charged  the  grand  jury  who  indicted  Selfridge  as  follows:  ''A 
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man  may  repel  force  by  force  in  defense  of  iis  person  against  any 
one  who  manifestly  intends,  or  endeavors  by  violence  or  surprise, 
feloniously  to  kill  him.  And  he  is  not  obliged  to  retreat,  but  may 
pursue  his  adversary  until  he  has  secured  himself  from  all  danger; 
and  if  he  kill  him  in  so  doing,  it  {^justifiable  self -defense.  But 
a  bare  fear,  liowever  well  grounded,  unaccompanied  by  any  overt 
act  indicative  of  such  intention,  will  not  warrant  him  in  killing. 
There  must  be  an  actual  danger  at  the  time.  And,  in  the  language 
of  Chief  Justice  Hale,  it  must  plainly  appear  by  the  circumstances 
of  the  case,  as  the  manner  of  the  assault,  the  weapon,  etc.,  that 
his  life  was  in  imminent  danger,  otherwise  the  killing  of  the  assail- 
ant will  not  be  y?*5/i/2a^/e  homicide.  But  if  the  party  killing  had 
reasonable  grounds  for  believing  that  the  person  slain  had  a  feloni- 
ous design  against  him,  although  it  should  afterward  appear  that 
there  was  no  such  design,  it  will  not  be  murder,  but  will  be  either 
manslaughter  or  excusable  liomicide,  according  to  the  degree  of 
caution  and  the  probable  grounds  for  such  belief.  These  princi- 
ples have  been  recognized  by  the  wisest  and  most  humane  writers 
on  criminal  law." 

By  observing  the  distinction  between  justifiable  and  excusable 
homicide  se  defendendo,  as  stated  in  the  authorities  above  quoted, 
much  of  the  discrepancy  in  the  decisions  of  the  courts  where  the 
common  law  prevails  is  made  to  disappear:  most  of  the  cases  upon 
the  facts  being  such  as  would  only  excuse  the  killing. 

It  is  true,  under  our  Constitution,  whether  the  killing  in  self- 
defense  be  justifiable  or  excusable,  there  must  be  an  entire  acquit- 
tal, for  the  reason  that  there  is  no  foi*feiture  of  goods  in  casus  of 
excusable  homicide.  But  this  is  no  reason  why  the  difference 
between  the  cases  as  to  the  duty  of  retreating  to  the  wall  should  be 
ignored.  The  taking  away  of  the  forfeiture  in  cases  of  excusable 
homicide  did  not  relieve  the  party  in  such  case  from  the  duty  of 
retreating,  nor  did  it  impose  such  duty  in  cases  where  it  was  not 
before  required. 

It  is  true  that  all  authorities  agree  that  the  taking  of  life  in 
defense  of  one's  person  cannot  be  either  justified  or  excused,  except 
on  the  ground  of  necessity;  and  that  such  necessity  must  be  immi- 
nent at  the  time;  and  they  also  agree  that  no  man  can  avail  him- 
self of  such  necessity  if  he  brings  it  upon  himself.  The  question, 
then,  is  simply  this  :    Does  the  law  hold  a  man  who  is  violently  j 

and  feloniously  assaulted  responsible  for  having  brought  ::iuch 
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necessity  upon  himself,  on  the  sole  ^oimd  that  he  failed  to  flj 
from  his  assailant  when  he  might  have  safely  done  so  ?  The  law, 
out  of  toiultTuessfor  human  life  and  the  frailties  of  human  nature, 
will  not  permit  the  taking  of  it  to  repel  a  mere  trespass,  or  even  to 
save  life,  where  tlie  assault  is  provoked;  but  a  true  man,  who  la 
without  fault,  is  not  obliged  to  fly  from  an  assailant*  who,  by  vio- 
lence or  surprise,  maliciously  seeks  to  take  his  life  or  do  him  enor- 
mous bodily  harm. 

Now,  under  the  charge  below,  notwithst^iding  the  defendant 
may  have  been  without  fault,  and  so  assaulted,  with  the  necessity 
of  taking  life  to  sav€  hia  own  upon  him,  still,  the  jury  could  not 
have  acquitted,  if  they  found  he  had  failed  to  do  all  in  his  power 
otherwise  to  save  his  own  life,  or  prevent  the  intended  harm,  as 
retreating  as  far  as  he  could,  etc.  In  this,  we  think,  the  law  was 
not  correotlv  stated. 

The  suggestion,  by  the  attorney-general^  that  that  rule  should 
be  declared  the  law  which  is  best  calculated  to  protect  and  pre- 
serve human  life,  is  o£  great  weight,  and  we  can  safely  say,  that 
the  rule  announced  is,  at  least,  the  surest  to  prevent  Uie  oecur- 
rence  of  occaaiona  for  taking  life  ;  and  this^  by  letting  the  would- 
be  robber,  murderer,  ravisher,  and  auck  like,  know  that  their  lives 
are,  in  a  measure,  in  the  hands  of  their  intended  victims* 

Of  course,  tnere  ia  nothing  in  this-  opinion  which  will  be  under- 
stood as  withdrawing  from  the  jury  the  determination  of  every  qaes* 
tion  of  £act  involved  in  an  iaaue  of  ae  defef^dendo,.  Whether,  under 
the  law  as  here  laid  down,  and  such  other  rules  aa  may  be  appli- 
cable to  any  particular  oaae,  a  necessity  existed,  at  the  tinier  to 
take  life  in  order  to  save  Ufe  or  prevent  enormous  bodily  harm,  ai 
well  as  the  question,  whethar  the  killing,  under  the  oiroamstanee« 
of  each  case,  wafr  prompted  solely  by  snclr  neoeasity,  or  by  other 
motives,  ia  to  be  determined  by  the  jnry  m  each  ease. 

Judgment  rmwfsedf  and  cauaa  rwrnaided  for  furtk^  proettding^^ 
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KiLBOURNE  V.  TaY, 
(aeOhioSt.  9M.) 

Aictrfor  and  {tdminigtrcUor  —  Trustees  far  creditors  —  Whtn  uf^fiUd  ehuM 

mortgage  void  as  to. 

'Where  a  chattel  mortgage  ie  declared  void  by  the  statute,  "  as  against  the 
creditors  of  the  mortgagor/'  aud  the  mortgagor  dies  in  possession  of  the 
mortgaged  property,  leaving  an  insolvent  estate,  such  property  becomes 
assets  in  the  hands  of  the  executor  or  adminiBtTBtoroY  the -mortgagor,  whose 
duty,  as  well  as  right,  it  is  to  defend  his  possession  against  the  claim  of  the 
mortgagee,  notwithstanding  such  mortgage  was  valid  as  -agaWist  the  mort- 
gagor. 

TWO  actions  were  considered  together.  The  first  was  an  action 
by  Kilbourne  against  Fay,  as  the  executor  of  H.  T.  Fay,  to 
enforce  the  alleged  lien  of  a  chattel  mortgage  executed  by  the  said 
H.  T.  Fay  in  his  life-time  to  the  plaintiff.  It  appeared  that  the 
said  H.  T.  Fay  had  retained  possession  of  the  goods  covered  by  the 
chattel  mortgage  up  to  the  time  of  his  death,  and  that  his  execu- 
tor had  been  duly  appointed  and  qualified  before  the  chattel  mort- 
gage was  filed  as  required  by  the  laws  of  Ohio.  The  executor, 
however,  had  notice  of  the  mortgage  before  any  appraisement  or 
sale  of  the  chattels  of  the  estate. 

The  testator  was  insolvent  at  the  time  of  his  death.  The  defend- 
ant set  up  in  defense  the  continued  possession  of  the  testator,  that 
the  mortgage  was  not  filed,  and  the  insolvency  of  the  estate.  A 
demurrer  to  the  answer  was  sustained.  The  case  was  submitted  to 
this  court  on  demurrer  by  the  plaintiffs  to  the  answer  of  the 
defendant. 

The  second  case  was  by  Keller  against  Shaeffer,  administrator  of 
one  Kauffman,  to  enforce  the  lien  of  a  chattel  mortgage  executed 
by  the  intestate  to  the  plaintiff.  That  mortgage  w^as  originally 
tiled  as  the  law  required,  but  was  not  refiled,  nor  was  any  subse- 
quent statement  made  or  indoi-sed  thereon  as  the  statute  directs. 
The  mortgaged  chattels  remained  in  the  possession  of  the  mort- 
gagor, and  his  estate  was  insolvent.  The  administrator  disputing 
the  lien  of  the  mortgage,  it  was  agreed  between  the  parties  that  he 
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should  dispose  of  the  mortgaged  property  with  the  other  chattels 
of  the  estate,  and  that  plaintiff  should  hold  the  same  lien  and  right 
to  the  proceeds  of  the  sale  of  the  mortgaged  chattels  that  he  had 
to  the  chattels  before  the  sale,  and  the  sale  was  accordingly  made. 
The  defendant  demurred  to  the  petition  setting  up  the  foregoing 
facts,  and  the  demurrer  was  sustained,  and  the  District  Court 
having  sustained  this  ruling,  judgment  was  rendered  for  the 
defendant. 

To  reverae  this  judgment  this  proceeding  in  error  was  brought 
The  provisions  of  the  statute  relating  to  chattel  mortgages  are 
stated  in  the  opinion. 

Henry  Nobh,  for  Kilbourne. 

J.  W.  Baldwin  and  L.  English,  for  Fay. 

M.  A.  Dougherty  and  Joh^i  S.  Brasee^  for  Keller. 

McIlvaine,  J.  The  same  question  is  presented  in  each  of  these 
cases,  and  it  may  be  stated  thus  :  When  a  chattel  mortgage  has 
not  been  filed  or  refiled  as  provided  in  the  chattel  mortgage  act. 
and  the  mortgagor,  who  continued  in  possession,  dies  in  possession 
of  the  mortgaged  property,  leaving  an  insolvent  estate,  can  the 
delinquent  mortgagee  enforce  the  lien  of  his  mortgage  against  the 
personal  representative  of  the  deceased  mortgagor,  who  has  suc- 
ceeded to  the  possession  of  the  property  ?  The  solution  of  this 
question  depends  on  the  construction  of  our  administration  laws 
and  the  provisions  of  the  chattel  mortgage  act. 

With  a  few  exceptions  declared  by  statute,  all  the  goods,  chattels, 
moneys,  rights  and  credits  of  a  deceased  person  are  deemed  assets 
to  be  administered  by  the  personal  representative  ;  and  section  S3 
of  the  administration  act  (S.  &  C.  580-1)  provides,  "Even- 
executor  and  administrator  shall  proceed  with  diligence  to  pay  the 
debts  of  the  deceased,  and  shall  apply  the  assets  arising  from  the 
personal  estate  and  effects  to  the  payment  of  debts  in  the  follow- 
ing  order  : 

First.  The  funeral  expenses,  those  of  last  sickness,  and  the 
expenses  of  administration. 

Secondly.  The  allowance  made  to  the  widow  and  children  for 
cheir  support  for  twelve  months. 
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Thirdly.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 

Fourthly.  Public  rates  and  taxes,  and  sums  due  the  State  for 
duties  on  sales  at  auction. 

Fifthly.  Debts  due  to  other  persons." 

Provision  is  then  made  for  the  payment  of  all  debts  of  each  class 
pro  rata.  Then  section  84  provides  :  "  Nothing  in  the  preceding 
section  shall  afFect  or  impair  any  lien,  legal  or  equitable,  which  any 
creditor  or  other  person  shall  have  upon  the  personal  estate  of  the 
deceased  dunng  his  life-time." 

Plaintiffs  seem  to  think  tliat  the  provisions  of  this  83d  section 
forbid  the  distribution  of  the  assets  in  the  defendant's  hands  among 
the  general  creditors  ratably.  But  a  majority  of  the  court  is  unable 
to  find  any  aid  to  the  solution  of  the  main  question  in  its  pro- 
visions. It  will  be  observed  that  no  lien,  legal  or  equitable,  is 
created  or  defined  by  this  section.  Did  the  plaintiffs  in  either  of 
these  cases  have  a  lien,  legal  or  equitable,  during  the  life-time  of 
the  deceased  as  against  those  for  whom  the  personal  representative 
now  claims  the  funds,  is  the  question.  If  so,  it  must  be  recognized 
bv  some  law  aliunde  this  section. 

The  plaintiffs  claim  a  lien  under  their  respective  mortgages. 

In  relation  to  such  mortgages  the  statute  of    February  24,  1846 

(S.  &  C.  475),  provides: 

"Section  1.  That  every  mortgage  or  conveyance,  intended  to 
operate  as  a  mortgage  of  goods  and  cnattels,  hereafter  made  which 
shall  not  be  accompanied  by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall  be  absolutely  void,  as  against  the  creditors 
of  the  mortgagor,  and  as  against  subsequent  purchasers  and  mort- 
gagees, in  gooa  faith,  unless  the  mortgage,  or  a  true  copy  thereof, 
shall  be  forthwith  deposited  as  directed  in  the  succeeding  section 
of  this  act." 

The  succeeding  section,  in  so  far  as  it  applied  to  these  mort- 
gages, respectively,  required  the  deposit  to  be  made  in  the  office  of 
the  recorder  of  the  county. 

^'Seo.  4.  Every  mortgage  so  filed  shall  be  void,  as  against  the 
creditors  of  the  person  making  the  same,  or  against  subseauent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  oi  one 
year  from  the  filing  tnereof,  unless  within  thirty  aays  next  pre- 
ceding the  expiration  of  *:o  said  term  of  one  year,  a  true  copy  of 
such  mortgage,  together  with  a  statement  exhibiting  the  interest 
of  the  mortgagee  in  the  property  at  the  time  last  aforesaid  claimed 
by  virtue  oi  such  mortgage,  shall  be  again  filed  in  the  office  of  the 
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clerk  of  the  township  where  the  mortgagor  shull  then  reside,  if  in 
this  State  ;  and  if  his  residence  shall  not  be  in  tlie  State,  then  in 
the  office  of  the  clerk  of  the  township  in  which  such  property  shall 
then  be." 

It  will  be  observed  that  "  deposited  "  and  *'  filed  "  are  here  used 
as  convertible  terms,  and  that  the  same  resnlt  follows  the  failure 
to  make  the  original  deposit,  and  to  file  again  a  true  copy  of  the 
mortgage  with  required  statement  within  thirty  days  preceding 
the  expiration  of  a  year  from  the  date  of  the  first  filing. 

But  right  here  two  propositions  are  made  by  the  plaintiffs  :  1. 
Thab  an  unfiled  mortgage  is  valid  as  against  the  mortgagor,  i. 
That  such  mortgage  being  a  valid  lien  as  against  the  mortgagor 
during  his  life-time,  it  is  valid  as  against  his  executor  or  adminis- 
trator 

The  first  proposition  is  conceded.  It  has  been  so  decided  in 
Wilson  V.  Leslie^  20  Ohio,  161,  and  in  other  cases.  The  statute 
does  not  declare  an  unfiled  mortgage  void  as  against  the  mortgagor 
or  his  heir  or  legatee,  but  only  as  against  creditors,  and  subsequent 
purchasers  and  mortgagees  in  good  faith.  In  the  case  cited,  the 
force  of  the  phrase,  "shall  be  forthwith  deposited,"  was  under 
consideration,  and,  while  it  was  well  said,  that  ^'  until  placed  in 
the  proper  office,  a  mortgage  of  chattels  in  our  State  would  be  void 
as  against  other  creditors  of  the  mortgagor,  and  subse^jueut  pur- 
chasers and  mortgagees  whose  rights  then  attach  ;  but  when  filed 
with  the  clerk  or  recorder,  the  instrument  becomes  valid  and 
effective  against  all  men  except  those  wliose  rights  have  previously 
attached,"  still  the  point  decided  was,  *'  that  a  mortgage  of  perso- 
nal property,  under  the  statute  of  1846,  is  *  absolutely  void  '  as  to 
other  creditors  of  the  mortgagor  who  assert  their  rights  against 
the  property  after  its  execution  and  before  it  is  deposited  with  the 
recorder  or  township  clerk."  It  is  very  true  that  in  Wilson's  caie, 
as  in  many  others  decided  by  this  court,  wherein  the  chattel-mort- 
gage act  was  under  consideration,  expressions  have  been  used,  by 
tlie  judges  reporting  the  cases,  to  the  effect  that  an  unfiled  mort- 
gage was  Talid  as  against  th^  mortgagor,  and  also  as  against  cred- 
itors who  have  not  asserted  their  righty  against  the  property,  and 
that  such  mortgage  is  only  void  as  against  **  execution  creditors." 
or  '^attaching  creditors,"  or  ** those  creditora  who  assert  their 
rights,"  These  expressions  must  be  understood  in  the  light  <»f  tlie 
case  then  before  the  court ;  and  it  will  be  observed  that  in  n<nie 
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of  the  reported  cases  bas  the  question  been  discussed  as  to  the 
rights  of  general  creditors,  after  the  death  of  tbe  mortgagor,  as 
against  an  unfiled  mortgage. 

There  is  no  doubt  that  snch  unfiled  mortgage  is  absolutely  void 
as  against  any  creditor  of  the  mortgagor,  who,  in  the  life-time  of 
the  mortgagor,  seizes  the  property  in  execution^  or  attachment,  or 
by  any  other  process  known  to  the  law,  unless  the  mortgagee  be  in 
actual  possession  ;  nor  has  this  court,  to  our  knowledge,  attempted, 
in  any  case,  to  define  or  limit  the  modes  or  processes  by  which  any 
such  creditor  may  assert  his  rights  against  a  mortgage,  which,  as 
to  him,  is  absolutely  void. 

Indeed  in  a  very  recent  case  {Hanes  v.  Tiffany ,  25  Ohio  St  549), 
it  was  held,  that  ''A  mortgage  void  as  to  creditors  is  void  as 
against  an  assignee  in  trust  for  the  benefit  of  creditors."  This 
case  involved  a  chattel  mortgage  valid  as  against  the  mortgagor, 
but  void  under  this  statute,  as  against  creditors,  and  White,  J., 
says:  "It  is,  however,  contended  that,  as  the  mortgage  is  good 
against  the  mortgagor,  it  is  also  good  against  the  assignee  for  the 
benefit  of  creditors.  That  the  latter  stands  in  no  better  situation 
than  his  assignor.  The  correctness  of  this  position  at  common 
law  is  admitted;  but  not  so  under  the  statute;  the  mortgagee  not 
having  possession  of  the  mortgaged  property,  the  statute  declares 
the  mortgage  void  as  against  the  creditors  of  the  mortgagor;  the 
assignee  took  the  property  under  the  assignment,  and  held  it  for 
tlie  exclusive  benefit  of  creditors.  The  mode  of  providing  for  cred- 
itors by  way  of  assignment,  in  trust  for  their  benefit,  is  recognized 
and  regulated  by  statute;  and  we  see  no  good  reason  why  their 
r^hts  may  not  be  as  effectually  asserted  through  the  assignee  as 
they  could  be  by  judgment  and  execution  in  case  there  had  been 
no  assignment." 

This  case  was  not  placed  on  the  ground,  as  counsel  seem  to  sup- 
pose, that  the  assignee  in  insolvency  was  a  '^  subsequent  purchaser 
in  good  faith,"  but  squarely,  that  the  rights  of  *'  creditors  "  could 
be  asserted  through  an  assignee  for  their  benefit,  as  they  could  have 
been  by  judgment  and  execution  against  the  property. 

This  brings  us  fairly  to  the  consideration  of  the  second  proposi- 
tion above-named:    Is  an  unfiled  chattel  mortgage  valid  as  iigainst 
the  executor  or  administrator  of  an  insolvent  mortgagor,  where  the, 
possession  of  the  property  passes  directly  from  the  deceased  mori« 
gagor  to  the  personal  roprc!--ontative  ? 
Vol.  XXII L  — 94 
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I  ehall  not  stop  to  cite  cases  wlierein  the  executor  or  adminis- 
trator has  been  held  to  be  a  trustee  for  the  benefit  of  the  creditors 
of  the  estate.  The  provisions  of  the  83d  section  of  the  adminis- 
tration act,  above  quoted,  clearly  establishes  such  relation.  The 
ordinary  course  of  administration  is  the  means  and  process  pro- 
irided  by  law,  whereby  creditors  of  a  deceased  debtor  receive  pay- 
ment. It  is  true  that  in  the  case  of  a  solvent  estate  the  heir  has 
also  a  beneficiary  interest  in  the  trust,  as  a  distributee;  but  where 
the  estate  is  insolvent,  the  interest  of  the  heir  is  m'^rely  technical, 
as  all  the  assets,  in  such  case,  a  >  administered  for  the  exclusive 
benefit  of  creditors.  The  vnalogy  between  the  duties  of  the  office 
of  an  administrator  of  an  insolvent  estate  and  those  of  an  assignee 
of  an  insolvent  debtor  are  so  perfect  that  we  might  at  once  affirm 
that  the  doctrine  of  Hanea  v.  Tiffany  must  control  the  decision  of 
the  present  cases. 

But,  it  is  urged,  that  by  former  decisions  of  this  court,  the  doc- 
trine of  Hanes'  case  cannot  apply  to  the  case  of  an  executor  or 
administrator.     Oill  v.  Piimey,  12  Ohio  St.  38,  is  relied  on.     In 
that  case,  it  was  held  that  a  mortgage  of  real  estate,  not  recorded 
till  after  the  death  of  the  mortgagor,  is  not,  for  that  reason,  inopera- 
tive as  against  the  general  creditors  of  the  estate.    The  act  to  pro- 
vide for  the  proof,  acknowledgment,  and  recording  of  deeds  and 
other  instruments  of  writing  (29  Ohio  L.  34G),  which  regulates  legal 
titles  and  incumbrances  of  real  estate,  controlled  Gill's  ca^'o,  and 
although  it  was  in  said  act  provided,  that  all  mortgages  shall  take 
effect  from  and  after  the  time  the  same  are  recorded,  or,  as  after- 
ward declared,  from  the  time  of  delivery  to  the  recorder,  yet  the 
8th  section  of  the  act,  which  declared  the  effect  of  not  recording 
as  therein  prescribed,  only  provided,  that  such  unrecorded  instru- 
ments ^'  should  be  deemed  fraudulent  so  far  as  relates  to  any  sub- 
sequent bona  fide  purchaser  having,  at  the  time  of  making  such 
purchase,  no  knowledge  of  the  existence  of  such  former  deed  or 
other  instrument  of  writing."    Now,  although  Gill's  case,  which 
perferred  a  real  estate  mortgage  not  recorded  at  the  death  of  the 
mortgagor,  to  the  claims  of  general  creditors,  was  decided  after  it 
had  been  settled  that  an  unreccrded  mortgage  must  be  deferred 
to  the  legal  lien  of  a  subsequent  judgment,  it  by  no  means  follows 
•  that  the  same  conclusion  would  :iave  been  reached,  if  the  registry 
act  had  declared  unrecorded  mortgages  absolutely  void  as  against 
creditorg. 
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Our  attention  has  also  been  called  to  Benjamin  v.  LeBaron^s 
AdmWy  15  Ohio,  517,  wherein  it  was  held,  ''that  an  administrator 
cannot  maintain  an  action  of  trover  to  recover  goods  transferred  by 
his  intestate  to  defraad  creditors."  At  common  law,  the  injured 
creditor  might  sue  such  fraudulent  vendee  as  executor  cfo  son  tort, 
and  recover  for  his  own  benefit;  but  as  no  such  relation  as  executor 
of  his  own  wrong  is  recognized  in  our  system  of  administration,  I 
can  see  no  good  reason  why  the  rightful  representative  of  the 
estate  should  not  be  allowed  to  prosecute  such  wrong-doer  for  the 
benefit  of  creditors,  to  the  end  that  a  ratable  disbursement  should 
be  made  among  them;  yet  it  is  not  necessary  now  either  to  approve 
or  disapprove  of  that  decision.  It  is  one  thing  for  the  representa- 
tive of  an  estate  to  pursue,  by  action  at  law,  the  fraudulent  vendee 
of  the  deceased  fraudulent  debtor  for  the  recovery  of  goods  fraud- 
ulently transferred  ;  while  it  is  quite  a  different  thing  for  such 
executor  in  possession  to  defend,  for  the  sole  benefit  of  creditors, 
such  possession  against  a  claim  which  by  statute  is  declared  abso- 
lutely void  as  against  creditors. 

The  earliest  case,  to  our  knowledge,  in  which  a  distinction  is 
made  on  account  of  possession  at  the  time  of  the  death  of  a  fraud- 
ulent grantor,  is  Bethel  v.  Edward  Stanhope,  Croke's  Eliz.  810. 
Thomas  Vaughan,  having  made  a  gift  to  his  daughter  in  fraud  of 
his  creditors,  died  in  possession  of  the  goods.  After  the  defend- 
ant had  intermeddled,  the^  daughter,  by  this  gift,  took  the  goods; 
and  afterward  administration  of  the  goods  of  the  deceased  was 
committed  to  defendant.  Scire  facias  against  the  defendant  as 
executor  de  son  tort.  The  question  was,  whether  he  could  be 
charged  as  executor,  and  whether  these  goods  were  assets  in  his 
hands.  After  argument,  it  was  adjudged  for  the  plaintiff  :  "For 
first,  when  he  meddled  with  the  intestate's  goods,  although  he 
was  neither  executor  nor  administrator,  and  afterward  administra- 
tion was  committed  unto  him,  a  creditor  hath  election  to  charge 
him  as  executor  or  administrator.  .  .  .  Secondly.  All  the  court 
held,  that  this  gift  of  the  goods  is  in  itself  fraudulent,  as  appears 
by  the  condition  ;  and  the  covin  is  expressly  found  by  the  jury, 
and  then  it  is  utterly  void  against  the  creditors  by  the  13th  Eliz. 
a  5,  and  the  intestate  died  in  possession  of  them;  and  when  the 
donee  afterward  took  them,  it  is  a  trespass  against  the  administra- 
tor, for  which  he  hath  his  remedy;  and  they  are  assets  in  his 
hands.     But  if  the  trespasser  takes  goods  from  a  testator  in  his  m 
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life-time,  so  that  they  never  were  but  a  chomi  in  action  to  the  ezecii- 
tor  or  administrator,  they  are  not  assets  until  recovered.  Where- 
fore^ notwithstanding  this  taking  of  them  by  the  donee,  yet  they 
always  remained  as  assets  in  the  hands  of  the  admini8tr<Uor.  And 
therefore  he  is  chargeable  for  them  as  executor  de  son  tort,  by  his 
intermeddUng  with  them  before  administration  committed,  and 
the  goods  by  law  remained  always  in  his  possession." 

In  Welsh  V.  Beketfy  1  Penn.  57,  it  was  held  that  a  mortgage  of 
personal  property,  without  delivery  of  possession  or  other  indicia 
of  ownership,  is  fraudulent  as  to  creditors,  and  upon  the  death  of 
the  mortgagor,  the  mortgagee  is  not  entitled  to  preference  over 
other  creditors.  In  delivering  the  opinion  in  the  case,  Gibson,  C. 
J.,  said  :  '^In  reply  to  the  argumeut  that  the  contract,  although 
fraudulent  as  to  third  persons,  is  good  between  the  parties,  it  is 
proper  to  remark,  that  the  contest  with  the  executor  is  virtually  a 
contest  with  the  creditors,  it  being  expressly  made  a  part  of  the 
case  that  the  estate  is  insolvent." 

In  Shears  v.  Rogers,  3  Barn.  &  Ad.  362,  a  lease  was  held  to  be 
assets  in  the  hands  of  the  executor,  where  the  testator,  who  had 
made  an  afisigument  which  was  void  as  to  creditors  under  12  Elix. 
c  5,  retained  the  possession.  Lord  Tente&den,  C.  J. :  '^  The  an- 
thorities  show  that  wherever  a  man  makes  a  gift  of  goods  which  is 
fraudulent  and  void  as  against  creditors,  and  dies,  he  is  oonaidered 
to  have  died  in  full  possession  with  respect  to  the  claims  of  credit- 
ors, and  the  goods  are  assets  in  the  hands  of  the  executor."  And 
Patt£BSOX,  J.,  said  :  '^  As  the  statute  says  that  this  fnuidakat 
deed  shall  be  utterly  void  aud  frustrate,  and  as  the  lease  was  in  the 
hands  of  the  testator  at  the  time  of  his  death,  it  passed  to  the 
executor  and  was  assets  in  his  hands." 

Buehler  v.  GUminger^  2  Watts,  226,  was  an  action  of  i^levin 
by  the  grantee  of  goods  under  a  contnu^t  void  as  to  creditoiB  under 
the  statute  of  13  Eliz.  The  defendants  were  the  adminiatratorB 
of  the  fraudulent  grantor,  who  died  in  possession  of  the  property. 
On  the  trial  the  defendants  offered  to  prove  that  the  estate  was 
insolvent  For  rejecting  this  testimony  the  judgment  below  was 
reversed.  In  the  opinion  the  court  say:  ^^loasmiieh  as  we  are  to 
take  it  that  the  estate  of  Buehler  is  insolvent,  this  is  sufostantiallj 
a  contest  between  the  fraudulent  grantee  and  the  creditors  of  the 
fraudulent  grantor,  and,  as  such,  comes  within  the  prohibition  of 
tbe  statute  of  13  Elizabeth.    The  administrator  is  the  trusiss  (^ 
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the  creditors,  and  in  that  capacity  is  bound  to  protect  theU*  inter- 
est. The  personal  representatives  [heirs]  in  fact  have  no  iuterest 
ill  the  controversy,  as  the  case  supposes  that  the  assets,  are  insuffi* 
cient  to  pay  the  debts  of  the  estate." 

There  are  some  reported  cases  of  high  authority  on  the  other 
side  of  this  question,  yet  there  are  still  others  which  favor  the  view 
of  those  above  cited.  It  is  true,  most  of  them  relate  to  transac- 
tions within  the  statute  of  13  Elizabeth,  whicli  makes  void  all 
transfers  of  property  with  intent  to  defraud  creditors.  But  we  are 
unable  to  distinguish  between  the  legal  effect  of  a  contract  void 
under  that  statute,  and  one  ^'absolutely  void  as  against  creditors  " 
under  our  chattel  mortgage  act. 

In  order  to  sustain  the  claims  of  the  plaintiffs  in  these  cases,  it 
is  necessary  to  give  effect  to  the  first  section  of  the  chattel  mort- 
gage act  as  though  it  declared  that  an  unfiled  mortgage  is  absolutely 
void  as  against  the  creditors  of  the  mortgagor  during  his  Ufe-titne; 
but  after  his  death  it  shall  be  valid  as  against  them;  thus  making 
the  death  of  the  mortgagor  a  substitute  for  tlie  filing  of  the  mort- 
gage. The  statutf  contains  no  such  limitation  or  condition  ;  but 
it  does  declare  that  every  unfiled  mortgjige,  without  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith.  The 
creditors  of  a  mortgagor  do  not  cease  to  be  such  by  his  death;  and 
so  long  as  they  continue  to  be  such  creditors,  such  mortgage  is  void 
:ls  against  them.  By  relation,  the  executor  oradministintor  of  the 
mortgagor  became  trustee  for  the  creditors  from  the  death  of  the 
mortgagor.  But  it  is  said  that,  under  section  84  of  the  adminis- 
tration act^  all  legal  and  equitable  liens  on  the  property  during  the 
life-time  of  the  mortgagor  must  be  first  paid,  and  that  such  lien 
existed  in  favor  of  the  mortgagee  during  the  life-time  of  the  mort- 
gagor. As  against  whom?  We  admit  th2,t  in  life  the  mortgagor 
could  not  deny  the  validity  of  the  mortgage;  and  the  same  may 
be  affirmed  of  the  heirs  after  his  deatli.  But  the  creditors,  after 
the  death  as  before  it,  were  not  affected  by  the  mortgage  either  in 
law  or  in  equity.  This  suit  is  virtually  a  contest  between  the* 
mortgi^e  and  the  creditors.  The  latter  are  now  lisserting  their 
claims  against  the  assets  in  the  only  mode  provided  by  law  for  the 
appropriation  of  the  assets  of  their  debtor  to  the  payment  of  their 
claims.     That  the  mortgaged  property  is  assets  in  the  hands  of  the 
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personal  representative  must  be  admitted  in  order  to  claim  the 
benefit  of  the  84th  section.  For  it  has  relation  to  liens  on  assets 
in  the  hands  of  the  executor  or  administrator,  and  nothing  else. 
Conflicting  claimants  now  ftssert  their  respoctive  rights  in  the  prop- 
erty ;  and  he  should  prevril  who  Ims  the  better  right  as  between 
themselves.  The  statute  provides  the  rule  for  the  decision.  The 
mortgage  is  absolutely  void  as  against  the  creditors. 

After  a  careful  consideration  of  these  cases,  a  majority  of  the 
court,  both  upon  authority  and  reason,  hold,  that  where  a  chattel 
mortgage  is  absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, who  dies  in  possession  of  the  mortgaged  property,  leaving 
an  insolvent  estate,  such  property  becomes  assets  in  the  hands  of 
his  executor  or  administrator,  to  be  administered  for  the  sole  benefit 
of  such  creditors,  and  disbursed  ratably  among  them,  notwith- 
standing  such  mortgage  be  a  valid  lien  as  against  the  mortgagor 
during  his  life-time,  and  against  the  distributees  of  his  estate  after 
his  death,  and  that  it  is  the  duty  as  well  as  the  right  of  such 
executor  or  administrator  to  defend  his  possession  of  such  property 
against  the  claim  of  such  mortgagee.  , 

These  conclusions  render  it  unnecessary  to  consider  the  other 
questions  in  the  case  of  K'^lbounu  v.  Fayy  further  than  to  say 
that  we  regard  the  assignment  of  the  interest  of  H.  T.  Pay,  as 
legatee  under  the  will  of  Lincoln  Goodale,  to  the  plaintiff,  a  suf- 
ficient and  valid  assignment  for  the  purpose  stated.  This  legacy 
was  not  the  subject-matter  of  a  chattel  mortgage,  and  its  assign- 
ment was  not,  therefore,  subject  to  the  infirmity  of  the  mortgage 
arising  from  the  failure  to  file  it 

In  that  case,  therefore,  the  demurrer  to  the  answer  is  overruled, 
and  cause  remanded  to  the  District  Court  for  further  proceedings. 

In  Keller  v.  Sliaeffety  the  judgment  of  the  court  below  will 
be  affirmed. 

Judgment  accordingly. 

BoYNTON,  J.,  delivered  a  dissenting  opinion  in  which  GiLMOKI 
J.,  concurred. 
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Bingham. 

(28  Ohio  St.  364.) 

Railroad  —  Liability  for  defects  in  station-house. 

A  railroad  company  is  not  liable  for  an  injury  to  a  person  resultiug  from  its 
failure  to  exercise  ordinary  skill  and  care  in  the  erection  or  maintenance  of 
its  station-house,  where,  at  the  time  of  receiving  the  injury,  such  person  was 
at  such  station-house  by  mere  permission  and  sufferance,  and  not  for  the 
purpose  of  transacting  any  business  with  the  company  or  its  agents,  or  on 
any  business  connected  with  the  operation  of  the  road.* 

THE  original  action  was  brought  by  the  defendant  in  error  as  the 
personal  representative  of  her  deceased  husband,  Wallace  B. 
Bingham,  against  the  plaintiff  in  error,  under  the  act  requiring  com- 
pensation to  be  made  for  causing  death  by  a  wrongful  act,  neglect, 
or  default,  passed  March  25,  1851.     (2  S.  &  C.  1139.) 

The  deceased  was  at  the  plaintiff's  station-house  in  Massillon,  on 
December  5,  1870,  and  while  there  was  struck  by  a  portion  of  its 
roof,  torn  off  by  wind,  and  blown,  during  a  violent  storm,  from 
the  building,  with  such  force  against  and  upon  him  as  to  cause  his 
death.  The  plaintiffs  in  error — one  the  owner  of,  and  the  other 
the  lessee  operating  the  railroad — were  charged  with  the  wrongful 
act  and  neglect  alleged  to  have  resulted  in  the  death  of  Bingham, 
consisting  in  negligence  in  the  construction  and  maintenance  of 
said  station-house  ;  the  plaintiff  below  claiming  it  to  have  been 
defectively  and  unskillfully  constructed,  and  maintained  and  used 
in  an  unsafe  and  insecure  condition. 

Issue  was  joined  upon  the  question  of  negligence,  and  the  cause 
submitted  to  a  jury.  Upon  the  trial,  evidence  was  given  which 
tended  to  show  that  the  deceased,  on  the  day,  and  at  the  time  of 
receiving  the  injury  resulting  in  death,  was  at  said  passenger  depot 
or  station-house,  not  for  the  purpose  of  transacting  any  business 
with  the  company,  its  agents  or  servants,  or  with  any  one  rightfully 

♦  See  note,  aitie,  p.  18  V,  Tobin  v.  Portlaiid,  eto.,  R,  iS.  Co.,  8  Am.  Rep.  415,  and 
note:  8.  o.,  50  Me.  183;  Toledo,  etc.,  A.  R.  Co,  v.  Orushj  16  Am.  Rep.  618;  B. 
C,  67  m.  262. 
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there,  nor  on  business  in  anywise  connected  with  the  operation  of 
the  road  ;  but  being  out  of  employment  was  there  for  pastime  or 
pleasure,  or  as  a  place  of  safety  during  the  continuance  of  what 
appears  to  have  been  a  riolent  storm.  After  the  testimony  w« 
concluded,  the  court  instructed  the  jury,  in  substance,  that  if  the 
deceased  was  at,  in,  or  near  said  depot,  not  on  any  business,  bat  ''  was 
there  by  the  tacit  permission  of,  and  without  objection  from,"  the 
company  operating  the  road,  ''  its  agents  or  servants,  and  there 
peaceably  and  innocently,  relying  upon  such  station-house  as  a 
piaco  of  security,"  and  was  free  from  negligence  contributing  to 
his  injury  and  consequent  death,  and  ordinary  care  and  skill  were 
not  employed  in  the  construction  and  maintenance  of  the  station- 
house,  but  from  want  of  such  care  and  skill  it  was  defectively  aad 
insufficiently  constructed,  and  impnidently  and  negligentlj  msin- 
tained  and  used,  and  by  reason  thereof  the  deceased  lost  his  life, 
the  company  was  liable.  The  defendant  below  excepted  to  that 
part  of  the  charge  that  held  it  to  be  the  duty  of  the  company  to 
have  exercised  doe  care  in  the  construction  and  maintenance  of 
the  building,  if  the  deceased  entered  and  was  there  by  "  mere  per* 
mission  and  without  objection;"  and  from  a  judgment  against 
it,  carried  the  cause  to  the  District  Court,  where  the  judgment  of 
the  Common  PWs  was  affirmed.  A  petition  in  error  is  now  prose- 
cuted here  to  reverse  both  judgments.  Only  so  much  of  what 
occurred  at  the  trial  is  stated  as  is  necessary  to  show  the  relevancy 
of  the  question  considered  and  decided. 

/.  T.  BrookSy  for  plaintiff  in  etror. 

W.  A,  Lynch,  for  defendant  in  error. 

BoTNTOir,  J.  We  find  in  the  record  erf  tbe  present  case,  among 
the  questions  argued,  but  one  deserving  consideration,  and  that 
one  may  be  stated  as  follows: 

"Ts  a  railroad  company  bound  to  exercise  ordinary  care  and 
skill  in  the  erection,  structure  or  maintenance  of  its  station-house 
or  houses,  as  to  persons  who  enter  or  are  at  the  same,  not  on  any 
business  with  the  company  or  its  agents,  nor  on  any  business  con- 
nected with  the  operation  of  its  road ;  but  are  there  without 
objection  by  the  company,  and,  theref  ore^  by  its  mere  safferanoe  or 
permission?"  We  must  give  to  this  question  a  negative  answer. 
A  careful  examination  of  the  adjudged  cases  bearing  on  tho  point 
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hafi  led  to  the  discovery  of  none  supporting,  much  less  sustaining, 
the  proposition  contended  for  by  the  defendant  in  error.  The 
question  in  its  legal  bearings  is  kindred  to  the  one  decided  and 
settled  in  a  class  of  cases,  of  which  Bounsell  v.  Smith,  7  C.  B.  (N. 
S.)  731,  is  an  example.  In  that  case  the  plaintiff  fell  into  a  quarry, 
left  open  and  unguarded  on  the  uninclosed  waste  lands  of  the 
defendant,  over  which  the  public  were  permitted  to  travel.  In  an 
Action  for  the  injury  i  -  was  held  that  the  owner  was  under  no  legal 
duty  or  obligation  to  fence  or  guard  the  excavation^  unless  it  was 
«o  near  to  a  public  road  or  way  as  to  render  it  dangerous  to  travel 
thereon.  The  court  say:  "The  person  so  traveling  over  such  waste 
lands  must  take  the  permission  with  its  concomitant  conditions 
and,  it  may  be,  perils."  That  an  owner  is  not  liable  for  an  injury 
from  pitfalls  or  excavations  to  one  who  enters  his  premises  anin- 
vited,  and  by  mere  license  or  permission,  is  well  sustained  by  the 
authorities.  3  Best  &  Sm.  244 ;  ffardcastk  w  The  South  Yorkshire 
Ry.  Co.,  4  Hurlst.  &  N.  "/;  Sweeny  v.  Old  Coloiiy  Jt  Nmoport  R, 
R.  Co.y  10  Allen,  372;  Knight  v.  Abert,  6  Barr,  472;  Roscoe's  Ev. 
at  Nisi  Prius,  719, 

In  Soiiihcote  v.  Stanlif,  1  Hurlst.  &  N.  247,  L.  J.  25  Exch.  339, 
a  visitor  at  defendant's  house  was  injured  by  the  falling  of  a  glass 
door,  through  the  negligence  of  the  defendant.  It  was  held  that  the 
plaintiff  having,  pro  hac  vice,  become  an  inmate  of  the  defendant's 
family,  a  rule  similar  to  that  of  fellow-servants  applied.  In  PiercB 
T.  Whiteomh,  48  Vt.  127,  plaintiff  and  defendant  went  to  defendant's 
bam,  at  night,  to  measure  up  some  oats,  which  the  defendant  sold 
to  the  plaintiff  for  the  hitter's  accommodation,  having  none  he 
wished  to  sell.  While  the  defendant  was  looking  for  a  measure, 
the  plaintiff,  walking  about  the  barn  in  the  dark,  fell  through  a 
hole  in  the  floor,  and  was  injured.  It  was  held  he  could  not 
recover. 

But,  if  such  dangerous  place  or  pitfall  or  excavation  is  by  the 
ride  of  a  public  road  or  footway,  along  or  over  which  the  public 
have  the  right  and  are  accustomed  to  travel,  it  becomes  the  duty 
of  the  owner  to  adopt  suitable  and  reasonable  precautions  to  guard 
the  public  against  injury  resulting  from  the  proximity  of  such 
dangerous  place  to  the  highway  thus  rightfully  enjoyed.  Barnes 
r.  Ward,  67  Eng.  C.  L.  393;  Firmstone  v.  Wheeley,  2  D*  &  L.  208, 
Pollock,  B.;  Corby  v.  ITiH,  4  0.  B.  (N.  S.)  656;  Hargreaves  ^. 
Deacon,  25  Mich.  5;  Youny  v.  Harvey,  16  Ind.  314;  Mullm  T*  8L 
Vol.  XXIIL—  95 
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John,  57  N.  Y.  5G7.  Or,  if  a  strncturc  is  erected  near  the  liue  of 
another's  land,  and  falls  over  on  it  to  his  injury,  the  owner  of  the 
structure  is  liable.  Schwartz  y.  Gilmore,  45  111.  455;  Shearm.  & 
Bedf.  on  Neg.,  par.  498. 

The  principle  underlying  the  cases  above  cited  recognizes  the 
right  of  the  owner  of  real  property  to  the  exclusive  use  and  enjoy- 
ment of  the  same  without  liabil'ty  to  others  for  injuries  occasioned 
by  its  unsafe  condition,  where  the  person  receiving  the  injury  was 
not  in  or  near  the  place  of  danger  by  lawful  right;  and  where  such 
owner  assumed  no  responsibility  for  his  safety  by  inviting  him 
there,  without  giving  him  notice  of  the  existence  or  imminence  of 
the  peril  to  be  avoided.  I  such  cases  the  maxim  sic  uiere  tuo  ut 
alienum  non  lisdas  is  in  no  sense  infringed.  In  its  just  legal  sense 
it  means  "  so  use  your  own  property  .as  not  to  injure  the  rights  of 
another."  Where  no  right  has  been  invaded,  although  one  may 
have  injured  another,  no  liability  has  been  incurred.  Any  other 
rule  would  be  manifestly  wrong. 

Actionable  negligence  exists  only  where  the  one  whose  act  causes 
or  occasions  the  injury  owes  to  the  injured  pereon  a  duty,  created 
either  by  contract  or  by  operation  of  law,  which  he  has  failed  to 
discharge.  In  Burdick  v.  Cheadle,  2fi  Ohio  St.  393,  the  owner  of 
a  store  building  had  leased  it  to  a  tenant,  who  was  in  the  occupancy 
of  the  same,  selling  goods  therein.  Certain  shelvings  and  fixtures 
not  properly  secured,  fell,  and  injured  the  plaintiff,  a  customer  of 
the  tenant,  for  which  injury  the  customer  brought  an  action 
against  the  landlord.  It  was  said  by  McIlvaine,  J.,  that  there 
was  no  privity  between  the  owner  of  the  property  and  the  plaintiff, 
and  that  the  former  owed  no  duty  to  the  latter  which  was  violated 
by  a  careless  construction  or  fastening  of  the  fixtures  ;  and  that 
the  fact  that  the  room  was  to  be  kept  open  to  the  customers  of  the 
tenant  did  not  affect  the  question. 

But  the  question  naturally  arises,  to  what  extent  does  the  right 
of  a  railroad  company  to  the  control  and  use  of  its  real  property 
differ  from  that  of  a  general  owner  of  land  not  burdened  or  incam- 
bered  with  a  public  charge?  What  restrictions  and  limitations  are 
imposed  upon  the  use  and  enjoyment  of  the  real  property  of  the 
company  that  do  not  exist  in  the  case  of  the  ownership  of  property 
not  employed  for  public  purposes  ?  These  questions  are  not  diffi- 
cult to  answer.  The  right  to  the  possession  and  control  of  the 
property  of  a  railroad  corporation  for  all  purposes  contemplated  b; 


DECEMBER  TERM,  1876.  755 

The  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Company  v.  Bingham. 


its  charter,  and  to  enable  it  to  accomplish  the  objects  for  which  it 
was  created,  is  indispensable  to  the  proper  discharge  of  the  duties 
it  owes  to  the  public.  By  accepting  a  grant  of  corporate  power 
from  the  State,  it  bound  itself  to  do  and  perform  certain  things 
conducive  to  the  public  \velfare.  And  those  things  consist  prin- 
cipally in  the  duty  to  carry  and  transport  persons  and  property 
from  one  })()int  on  its  road  to  another,  under  such  reasonable  rules 
and  regulations  as  it  may  prescribe  to  itself,  or  as  may  be  pre- 
scribed by  more  general  law.  The  obligation  to  carry,  thus  assumed, 
cannot  be  disregarded  or  rejected  at  pleasure.  It  is  an  indispen- 
sable condition  to  the  right  to  exercise  corporate  functions.  The 
duty  to  carry  is  correlative  to  the  existence  of  the  corporate  power 
of  the  company,  and  ceases  only  with  a  surrender  of  its  corporate 
privileges.  It  is,  therefore,  a  right  that  the  public  have  to  enter 
upon  the  premises  of  the  company  at  points  designed  or  designated 
for  receiving  passengers,  and  upon  compliance  with  the  rules  gov- 
erning the  transportation  of  persons  to  be  carried  over  its  road  to 
such  points  thereon  as  they  may  desii-o.  The  right  of  the  public 
to  enter  is  co-extensive  with  the  duty  of  the  oomi)any  to  receive 
and  carry.  It,  however,  cannot  be  extended  beyond  this.  For  all 
purposes  not  connected  with  the  operation  of  its  road,  the  right 
of  the  company  to  the  exclusive  use  and  enjoyment  of  the  corporate 
property  is  as  perfect  and  absolute  as  is  that  of  an  owner  of  real 
property  not  burdened  with  public  or  private  easements  or  servi- 
tudes. 

The  case  of  Nicholsofi,  Administratrix,  v.  The  Erie  Railway  Co,^ 
41  N.  Y.  526,  rests  upon  this  principle.  The  company  had  left  on 
a  branch  track  four  empty  cars  and  one  loaded  one.  The  brakes 
to  the  four  cars  were  not  set  or  secured,  and  they  were  started  by  a 
violent  wind  and  ran  against  the  loaded  car,  propelling  it  forward 
and  causing  it  to  run  against  and  over  the  plaintiff's  intestate,  who 
was  upon  the  track,  killing  him.  The  place  where  the  branch 
ti*ack  was  constructed,  was  open  and  unfenced,  and  was  customarily 
used  by  the  people  in  the  vicinity  as  they  had  occasion  to  use  it, 
without  objection  by  the  company.  The  court  instructed  the  jury 
that  it  was  the  duty  of  the  company  to  set  the  brakes,  and  that  if 
it  left  the  cars  without  doing  so,  or  otherwise  securing  them,  it 
was  a  violation  of  duty  on  its  part.  This  instruction  was  held 
erroneous.    It  is  said  in  the  opinion  that  no  relation  existed  between  J 

the  company  and  the  deceased  creating  any  particular  duty,  and 
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that  the  company  ''  had  the  same  unqualified  right  wliich  cTcry 
owner  of  property  has^  to  do  with  hifi  own  as  he  pleases,  and  keep 
it  and  use  it  where  and  as  he  pleases,  on  his  own  ground,  up  to  the 
point  when  such  use  becomes  a  nuisance." 

It  is  doubtless  true  that  a  railroad  company,  by  erecting  station- 
houses  and  opening  them  to  the  public,  impliedly  license  all  per- 
sons to  enter.  But  it  is  equally  true  that  such  license  is  i*erocabie 
at  the  pleasure  of  the  company  as  to  all  persons  who  are  not  there 
on  business  connected  with  the  road,  or  with  its  servants  or  agentn. 
Conuiwnwealth  v.  Potaery  7  Mete.  596 ;  Xicholson  v.  Tlte  Erie 
Railway  Company ,  supra,  53'^J.  In  Harris  v.  Sieven-s,  31  Vt.  90,  it  is 
said:  "The  right  to  enter  (a  depot)  and  remain  exists  only  by 
virtue  of,  and  as  incident  to,  the  right  to  go  upon  the  train,  and 
it  is  to  bo  extended  t^o  far  only  as  is  reasonably  necessary  to  secure 
to  the  traveler  the  full  and  perfect  exercise  and  enjoyment  of  his 
right  to  be  carried  upon  tlie  cars."  An  implied  license  to  enter  a 
depot  creates  no  additional  duty  upon  the  part  of  the  company  as 
respects  the  safety  of  the  building  entered.  Its  only  effect  is  to 
make  that  lawful,  which,  without  it,  would  be  unlawful.  Wood  v. 
Leadbitier,  13  M.  &  W.  838.  It  is  a  waiver  or  relinquishment  of 
the  right  to  treat  him  who  has  entered  us  a  trespasser. 

In  Sweeny  v.  Old  Colony  aiid  Nmoport  Railrotul  Company^  10 
Allen,  372,  the  court  say  :  "  A  licensee,  who  enters  on  premises  by 
perlnission  only,  without  any  enticement,  allurement,  or  induce- 
ment being  held  out  to  him  by  tlie  owner  or  occupant,  eaunot 
recover  damages  for  injuries  caused  by  obstructions  or  pitfalls. 
Ue  goes  at  his  own  risk  and  enjoys  the  license  subject  to  its  con- 
comitant perils."  "  No  duty  is  imposed  by  law  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suittible  condition  for  those  who 
come  there  solely  for  their  own  convenience  or  pleasure,  and  i»ho 
are  not  expressly  invited  to  enter,  or  induced  to  come  upon  thetn 
by  the  purpose  for  which  the  premises  are  appropriated  or  occu- 
pied." The  inducement  here  spoken  of  must  be  equivalent  to  an 
invitation  to  enter.  Garleton  v.  Franconia  Iron  and  Steel  Co.,  99 
Mass.  216.  Mere  permission  is  neither  inducement,  allurement, 
nor  enticement. 

The  case  of  Tobiii  v.  The  P.  S.  £  P.  R.  R.  Co.,  59  Me.  183,  cited 
by  defendant's  counsel,  instead  of  supporting  the  defendant's  claim, 
sustains  the  opposite.  The  plaintiff  was  a  haekman,  carrying 
passengers  to  the  cars,  and  while  stepping  from  his  carriage  to  the 
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platform  was  injured  by  a  defect  in  the  latter,  occasioned  by  a 
want  of  ordinary  care  in  the  company.  A  recoyery  was  sustained, 
on  the  ground  that  a  *'  hackraan  carrying  passengers  to  the  railroad 
depot  for  transportation,  and  aiding  them  to  alight  upon  the  plat- 
form of  the  company,  is  as  rightfully  upon  the  same  as  the  passen- 
gers alighting.'' 

A  recovery  was  also  sustained  in  Toledo,  Wabash  and  Western 
Railway  Co,  v.  Omsk,  67  111.  262;  s.  c,  16  Am.  Rep.  618,  for  an 
injury  to  the  defendant,  resulting  from  stepping  accidentally 
through  a  hole  in  the  i)latform,  carelessly  left  open,  the  defendant 
being  at  tlie  depot  looking  for  freight  belonging  to  his  emi)loyer. 
The  case  of  Gillis  v.  Pennsylvania  Railroad  Co,^  59  Penn.  St.  129, 
fully  sustains  the  position  and  claim  of  the  plaintiffs.  It  was 
there  held  that  the  platform  of  a  railroad  company,  at  its  station, 
is  in  no  sense  a  public  highway  ;  that  it  is  not  dedicated  to  public 
use;  that  it  is  for  the  accommodation  of  passengers;  but,  being 
uninclosed,  persons  have  the  privilege,  but  not  the  legal  right  of 
walking  over  it  for  other  purposes;  and  that  **  the  owner  is  not  liable 
to  a  trespasser,  or  one  who  is  on  his  property  bymerc  permission  or 
sufferance,  for  negligence  of  himself  or  agents."  Applying  the 
principle  thus  settled  to  the  present  case,  it  leaves  but  little  doubt 
that  the  court  was  in  error  in  holding  the  company  to  such  a 
measure  of  care,  or  to  such  a  rule  of  responsibility.  In  the  circum- 
stance supposed  —  the  presence  of  the  deceased  at  the  depot  by  the 
mere  sufferance  or  permission  of  the  company  —  it  was  under  no 
legal  obligation  to  protect  him  from  danger,  not  known  to  exist, 
although  the  unsafe  condition  of  the  building  that  gave  rise  to 
such  danger  was  a  consequence  of  a  failure  to  exercise  ordinary 
care,  prudence,  and  skill  in  its  structure  or  in  its  maintenance. 
Carleton  v,  Franconia  Iron  and  Steel  Co,,  99  Mass.>  supra. 

His  presence  at  the  depot  was  uninvited,  and  the  company  did 
not  owe  to  him  the  duty  to  keep  its  station-house  in  a  safe  and 
secure  condition.  Its  negligence,  if  any,  was  necessarily  negligence- 
of  omission,  negligence  in  having  omitted  the  exercise  of  ordinary 
care  to  ascertain  the  dangerous  character  of  the  building.  If  the 
question  was  between  the  company  and  its  employees,  whose  dnt}' 
it  was  to  occupy  the  building,  or  if  it  arose  between  the  company 
and  those  who  came  to  take  passage  on  its  cars,  or  to  accompany  a 
friend  about  to  depart,  or  to  await  the  arrival  of  one  expected,  or 
to  engage  in  any  business  connected  with  the  operation  of  the 
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roady  or  business  with  those  engaged  in  its  service  and  having  a 
legal  right  to  be  and  remain  there  ;  or^  if  the  company  had  pos- 
sessed knowledge,  in  fact,  of  the  dangerous  character  or  condition 
of  the  building,  and  gave  no  notice  thereof  to  those  it  permitted  to 
enter  or  occupy,  other  considerations  would  arise.  It,  however,  is 
not  charged  with  intentional  wrong,  nor  with  that  gross  or  reck- 
less misconduct  that  is  difficult  to  distinguish  from  it,  and  there- 
fore is  equivalent  to  it.  All  it  could  have  done,  when  the  storm 
approached,  to  save  the  deceased  from  harm,  was  to  see  that  he 
left  the  building,  and  thereby  escaped  the  danger.  This  was  not 
a  legal  duty.  He  was  injured  by  no  act  of  the  company,  or  its 
servants  or  agents,  occurring  at  the  time.  The  fault  was  of  past 
origin,  and  negative  in  character,  consisting  in  not  previously  over- 
hauling the  building,  ascertaining  its  defects  and  weakness,  and 
supplying  the  needed  strength  and  support.  For  this  omission,  or 
its  resulting  consequences,  a  stranger  has  no  right  to  call  it  to 
account. 

JudgjYient  of  the  District  Court  and  of  the  Common  Pleas  reversed, 
and  cause  remanded. 


McCoBTLE  v.  Bates. 

(29  Ohio  St.  419.) 

lUegal  eontract— Agreement  by  members  of  hoard  of  education. 

An  agreement  bj  members  of  a  township  board  of  education,  actin/^  in  their 
individual  capacity,  to  purchase  from  another  person  apparatus  for  the 
schools  of  the  township,  and  to  ratifj  said  contract  of  purchase  at  the  next 
meeting  of  the  board,  is  contrary  to  public  policy,  and,  therefore,  illegal  and 
void. 

THE  original  action  was  brought  by  the  plaintiffs  against  Bethel 
Bates,  Andrew  J.  Moore,  Josephus  Groves,  E.  H.  Craft  and  I. 
Q.  Morris,  in  the  Court  of  Common  Pleas  of  Noble  county. 

The  following  are  the  facts,  so  far  as  they  are  material  to  bt 
noticed: 
On  the  13th  day  of  October,  1870,  the  defendants  were  mem- 
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bersof  the  board  of  education  of  Seneca  townehip,  in  said  county, 
and  on  that  day  they  entered  into  an  agreement  in  writing  with 
one  J.  S.  Wachob,  of  which  the  following  is  a  copy: 

"  Mr.  J.  S.  Wachob  is  hereby  requested  to  forward  to  Herman 
Saabidissen^  township  clerk,  the  following  list  of  articles,  viz.: 
Seven  excelsior  globes,  seven  inches  in  diameter,  mounted  as  per 
cut  herewith,  provided  a  majority  of  the  members  of  the  board  of 
education  of  Seneca  township,  Noble  county,  Ohio,  sign  this 
order;  and  we  hereby  agree  to  pay  for  the  same  on  or  before  the 
first  day  of  September,  1871,  with  interest,  at  the  price  hereto 
annexed. 

"  The  township  clerk  is  hereby  directed  to  issue  an  order  on  the 
township  in  the  payment  for  the  same  in  favor  of  said  Wachob, 
payable  as  above  specified,  and  he  is  further  requested  to  call  a 

special  meeting  of  said  board  within days,  at  which  meeting 

we  agree  with  each  other  that  we  will  ratify  this  contract. 

''Bethel  Bates, 
Andrew  J.  Moore, 
JosEPHus  Groves, 
E.  H.  Graft, 
I.  Q.  Morris." 

"  October  13,  1870." 

Then  followed  a  long  list  of  school  apparatus  with  prices 
annexed,  the  price  annexed  to  the  globes  contracted  for  being  $15 
each.  The  globes  were  delivered  to  the  township  clerk,  who  drew 
an  order  on  the  treasurer  of  the  township,  as  directed,  for  1105,  in 
favor  of  Wachob,  payable  September  1,  1871.  This  order  and 
Wachob's  interest  in  the  above-recited  agreement  were  assigned  by 
him  to  the  plaintiff,  after  which  the  board  of  education,  acting  in 
its  corporate  capacity,  repudiated  the  contract,  and  the  treasurer 
refused  to  pay  the  order ;  whereupon  the  plaintiff  brought  his 
action  against  the  members  of  the  board  signing  the  contract  to 
recover  upon  their  alleged  individual  promise  to  pay  for  the  globes. 
The  defendants  demurred  to  a  petition  stating  the  foregoing  facts, 
upon  the  ground  that  the  facts  stated  were  insufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  sustained  and  the 
petition  dismissed.  On  error,  the  District  Court  affirmed  the 
judgment  of  the  Common  Pleas.  Leave  is  here  asked  to  file  a 
petition  to  reverse  both  judgments.  ^ 
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Barnes  <&  Andsrsouy  for  motion. 
Spriggs  <&  Foreman,  contra, 

BoYNTON,  J.  The  contract  sued  upon  having  none  of  the  attri- 
butes  or  .immunities  of  commercial  paper^  the  plaintiff,  by  the 
assignment  by  Wachob  of  his  claim  against  the  defendants,  secured 
and  succeeded  to  such  rights,  and  such  only,  as  Wachob  possessed 
at  the  time  of  the  transfer. 

8nch  defenses  as  would  have  been  allowed,  had  he  retained  the 
claim  and  brought  suit  upon  it  himself,  are  now  admissible  against 
the  ]>lainti£[.  Assuming,  without  deciding,  that  by  the  understand- 
ing of  the  parties  to  the  agreement  the  defendants  incurred  a  per- 
sonal liability,  it  is  quite  clear  that  there  was  no  error  in  the  action 
of  the  Common  Pleas  in  sustaining  the  demurrer  and  dismissing  the 
petition. 

The  request  to  Wachob  to  forward  the  globus,  provided  a  majority 
of  the  board  signed  the  order;  the  agreement  to  pay  for  the  same 
on   or   before  September  1,  1871;  the  direction   to   the   township 
clerk    to  "issue"  an  order  on  the  township  in  favor  of  Wachob 
for  the  amount  agreed  upon;  the  request  to  the  clerk  to  call  a 
special  meeting  of  the  board  for  action  upon  the  matter,  and  the 
agreement  among   the  members  signing  the  contract  to  ratify  the 
same  at  such  meeting,  were  all   elements  of   the  same   transac- 
tion.    The  paper  on  which  they  were  written  contained  the  price- 
list  of  school  apparatus  belonging  to  Wachob,  and  it  was  deliv- 
ered  to  him  after  it  was  signed  by  the  defendants.     He  was  not 
only  cognizant   of  its  contents,  but  a  party  to  its   stipulations. 
The  promise  or  agreement  of  the  members  of  the  board,  inter  sese^ 
to  ratify  the  contract  at  the  meeting  to  be  called,  was  to  the  knowl- 
edge of  Wachob  a  material  inducement  to  the  agreement  to  pur- 
chase, and  made  for  his  benefit.     He  accepted  an  order  drawn  on 
the  treasurer  in  anticipation  of  such  ratification.    It  was  sn  agree- 
ment to  avoid  or  evade  personal  liability,  if  any  was  incurred,  by 
shifting  it  to  the  township.     It  is  not  unlike,  in  its  legal  aspect, 
a  promise  or  agreement  by  a  legislator,  or  member  of  a  city  or 
town  council,  t-o  act  and  vote  upon  a  pending  measisre,  in  a  certain 
way,  for  a  consideration  jiaid.     Such  promise  or  agreement  waa 
clearly  contrary  to  public   policy,  and,  therefore,  illegal  and  void. 
Its  eftect  is  to  vitiate  the  whole  instrument 
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The  board  is  constituted,  by  statute,  a  body  politic  and  corporate 
in  law,  and  as  such  is  invested  with  certain  corporate  powers,  and 
charged  with  the  performance  of  certain  public  duties.  These 
powers  are  to  be  exercised,  and  these  duties  discharged,  in  the  mode 
j)rescribed  by  law.  The  members  composing  the  board  have  no 
power  to  act  as  a  board,  except  when  together  in  session.  They 
then  act  as  a  body  or  unit.  The  statute  requires  the  clerk  to  record, 
in  ix  book  to  be  provided  for  that  purpose,  all  their  official  proceed- 
ings. They  have,  in  their  corporate  capacity,  the  title,  care  and 
custody  of  all  school  property  whatever  within  their  jurisdiction, 
and  are  invested  with  full  power  to  control  the  same  in  such  man- 
ner as  they  may  think  will  best  subserve  the  interest  of  the  common 
schools  and  the  cause  of  education.  They  are  required  to  prescribe 
rules  and  regulations  for  the  government  of  all  the  common  schools 
within  the  township.  Clothed  with  such  powers,  and  charged  with 
such  duties  and  such  responsibilities,  it  will  not  be  pennitted  to 
them  to  make  any  agreement  among  themselves,  or  with  others,  by 
which  their  public  action  is  to  be,  or  may  be  restrained  or  embar- 
rassed, or  its  freedom  in  anywise  affected  or  impaired.  The  public, 
for  whom  they  act,  have  the  right  to  their  best  judgment  after  free 
and  full  discussion  and  consultation  among  themselves  of,  and  upon, 
the  public  matters  intrusted  to  them,  in  the  session  provided  for 
by  the  statute.  This  cannot  be  when  the  members,  by  pre-engage- 
ment,  are  under  contract  to  pursue  a  certain  line  of  argument  or 
action,  whether  the  same  will  be  conducive  to  the  public  good  or 
not.  It  is  one  of  the  oldest  rules  of  the  common  law,  that  con- 
tracts contrary  to  sound  morals,  or  against  public  policy,  will  not 
be  enforced  by  courts  of  justice  —  ex  facto  illkito  non  oritur  actio; 
and  the  court  will  not  enter  on  the  inquiiy,  whethersuch  contract 
would,  or  would  not,  in  a  given  case,  be  injurious  in  its  conse- 
quenceeif  enforced.  It  being  against  the  public  interest  to  enforce 
it,  the  law  refuses  to  recogniase  its  claim  to  validity. 

Leave  refuted. 


VauXini.— as 
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Sterling  v.  Drake. 

(S9  Ohio  St.  457.) 

Bepriew  —  Power  of  governor  to  grant. 

The  statute  provided  that  a  reprieve  granted  to  any  person  under  aentenoe  of 
death,  on  any  condition  wliatsoever,  should  be  accepted  in  writing  by  the 
prisoner.  Held^  that  a  respite  or  reprieve  for  a  specified  interval  of  time 
was  not  conditional  and  need  not  be  accepted  ;  and  that  it  might  fix  a  f  utun 
day  for  execution  which  should  then  take  place  without  further  order  of  the 
court. 

PETITION  by  Sterling  for  a  writ  of  habects  corpus,  representing 
that  he  was  imprisoned  by  Drake,  the  sheriff  of  Mahoning 
county,  without  legal  authority  under  color  of  a  pretended  warrant 
and  commitment  of  the  governor  of  Ohio.  The  writ  was  issued, 
and  on  the  Uth  day  of  April,  1877,  the  sheriff  made  the  following 
return  tliereon:  *''  The  State  of  Ohio,  Mahoning  county,  ss.  I, 
James  B.  Drake,  sheriff  of  said  county,  hereby  return  and  certify 
to  the  Court  of  Common  Pleas  of  said  county,  that  the  within 
named  Charles  M.  Sterling  was  taken  into  custody  of  him  the  said 
James  B.  Drake,  as  such  sheriff,  on  the  first  day  of  January,  A.  D. 
1877,  under  and  by  virtue  of  an  order  of  said  court,  made  to  him 
in  open  court,  at  the  September  term  of  said  court,  A.  D.  1876,  in 
a  criminal  suit  and  proceeding  against  said  Charles  M.  Sterling  in 
the  name  of  the  State  of  Ohio,  for  the  crime  of  murder  —  the 
records  of  which  criminal  suit  and  proceedings,  verdict,  sentence, 
and  order  of  court,  are  on  record  in  said  court,  and  before  said 
court;  and  now  I,  said  sheriff,  have  the  body  of  said  Charles  M. 
Sterling  by  virtue  of  said  order  of  court,  and  the  warrant  of  the 
governor  of  the  State  of  Ohio  issued  to  me,  a  copy  of  which  is 
attached,  commanding  me  to  carry  the  sentence  of  said  court  into 
execution,  and  I  now  have  the  body  of  said  Charles  M.  Sterling, 
together  with  the  cause  of  his  caption  and  detention,  before  the 
court  as  within  commanded/' 

The  governor's  warrant,  a  copy  of  which  was  attached,  reads  «s 
follows : 
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"The  State  of  Ohio,  Executive  Department, 

"Columbus,  March  26,.  1877. 

"  To  the  Sheriff  of  Mahoning  County ,  greeting  : 

**  Whereas,  Charles  M.  Sterling  was,  at  the  September  term,  A. 
D.  1876,  of  the  Court  of  Common  Pleiisof  Mahoning  county,  Ohio, 
convicted  of  murder  in  the  first  degree,  and  was,  on  the  5th  day  of 
December,  A.  D.  1876,  sentenced  to  be  hanged  on  the  28th  day  of 
March,  A.  D.  1877;  and  whereas,  good  and  sutticient  reasons  have 
become  known  to  me  why  the  execution  of  said  sentence  should  be 
respited  for  a  time:  Now,  therefore,  I,  Thomas  L.  Young,  gov- 
ernor of  the  State  of  Ohio,  by  virtue  of  the  power  and  authority 
vested  in  me  by  the  Constitution  and  laws  of  said  State,  do  hereby 
reprieve  the  said  Charles  M.  Sterling  until  the  2l8t  day  of  April,  A. 
D.  1877,  and  I  do  hereby  command  you  the  sheriff  of  said  Mahon- 
ing county,  that  you  delay  the  execution  of  said  sentence  against 
the  said  Charles  M.  Sterling,  until  Saturday,  the  21st  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
seven. 

''  Ton  are  further  commanded  that,  on  said  day  last  named,  to 
wit,  the  21st  day  of  April,  A.  D.  1877,  between  the  hours  of  10  a. 
M.  and  2  p.  M.,  you  proceed  to  carry  into  execution  the  sentence 
of  said  Court  of  Common  Pleas  against  said  Charles  M.  Sterling. 
In  witness  whereof,"  etc. 

The  cause  was  heard  before  the  Court  of  Common  Pleas  on  the 
return  of  the  sheriff  and  copy  of  the  governor's  warrant  attached, 
no  other  evidence  being  offered  by  either  party.  The  court  found 
"  that  the  said  Charles  M.  Sterling  never  accepted  said  reprieve  in 
any  manner  whatever,  and  that  said  sheriff  now  holds  said  Sterling 
by  said  warrant,  issued  by  said  Thomas  L.  Tonng  as  governor." 
**  The  court,  therefore,  finds  and  holds  as  matter  of  law,  that  said 
warrant  is  in  all  respects  legal  and  according  to  law,  and  orders 
the  said  Charles  M.  Sterling  into  the  custody  of  respondent  t.o  be 
dealt  with  according  to  the  terms  of  said  warrant."  Exceptions 
were  saved  to  the  finding  and  order  of  the  court  by  Sterling,  who 
now  moves  the  court  for  leave  to  file  a  petition  in  error  on  the 
grounds  :  1.  That  the  court  erred  in  holding  said  warrant  to  be 
legal  and  binding. 

2.  That  the  court  erred  in  not  releasing  said  Sterling  from  cua* 
tody. 
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3.  That  the  court  erred  in  remanding  said  Sterling  iuio  the 
custody  of  the  sheriff  to  be  dealt  with  according  to  the  terms  of 
said  warrant. 

Murray  £  Anderson,  for  the  motion. 

0.  R,  Truesdale,  contra. 

GiLMORE,  J.    The  only  points  made  in  this  case  are  these  : 

1.  That  the  governor  had  no  power  to  reprieve  Sterling  without' 
his  assent  thereto. 

2.  That  the  governor  had  no  authority  to  order  the  execution  of 
the  sentence  of  death  after  the  dav  fixed  bv  the  court  for  tlie  exe- 
(mtion  of  the  sentence  had  passed. 

I  have  been  unable  to  find  a  single  decided  case  relative  to  exec*- 
utive  reprieves  by  virtue  of  the  constitutional  provisions  of  any 
State  in  the  Union,  or  relative  to  reprieves  in  England  by  virtue  of 
this  prerogative  of  the  crown,  that  has  the  slightest  bes^ring  upon 
either  of  the  points  stated.  There  is  one  precedent  in  this  State 
that  will  be  noticed  hereafter. 

The  terms  '* pardon''  and  *•  reprieve "  have  been  :idopted  into 
the  Constitution  of  this  State  without  defining  or  explaining 
them.  The  substance  of  the  provisions  of  our  Constitution  rela- 
tive to  pardons  and  reprieves  has  been  borrowed  and  adopted 
from  the  laws  of  England,  and  the  construction  or  effect  that  is 
there  given  to  them  was  adopted  with  and  must  be  given  to  them 
here. 

By  virtue  of  his  prerogative  in  this  respect,  the  king  of  England 
has  from  time  immemorial  exercised  the  power  of  pan! on  in  crim- 
inal cases.  "  His  (the  king's)  power  of  pardoning  was  said  by  our 
Saxon  ancestors  to  be  derived  a  lege  suce  digniiatut;  and  it  is  do- 
clared  in  Parliament,  by  stat.  27  Hen.  VIII,  c.  24.  that  no  other 
person  hath  power  to  pardon  or  remit  any  treason  or  felonies 
whatsoever,  but  that  the  king  hath  the  whole  and  sole  power 
thereof  united  and  knit  to  the  imp^al  crown  of  this  realm.**  4 
Black.  Cora.  397. 

^'  This  power  belongs  only  to  a  king  de  facto y  and  not  to  a  king 
de  jure,  during  the  time  of  usurpation."  Bro.  Abr.  t.  Carter  tie 
Pardon,  22. 

I  have  thus  alluded  to  the  power  of  the  king  to  grant  pardons 
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by  virtue  of  this  prerogative,  in  order  to  show  the  source  and  extent 
of  the  power,  as  no  writer  whom  I  have  consulted  has  undertaken 
to  look  for  the  scarce  of  the  power  to  reprieve  with  which  the 
sovereign  is  clothed. 

There  is  no  doubt  anywhere  expressed,  however,  but  that'  the 
king's  power  to  reprieve  is  as  ample  as  his  power  to  pardon. 

I  will  first  look  to  what  some  of  the  English  text-books  teach  in 
reference  to  reprieves. 

Sir  W.  Blackstone,  4  Com.  394,  says,  that  '*  A  reprieve  from 
reprendre,  to  take  back,  is  the  withdrawing  of  a  sentence  for  an 
interval  of  time,  whereby  the  execution  is  suspended." 

It  operates  only  in  capital  cases,  and  is  granted  either  by  the 
favor  of  his  majesty  himself,  or  the  judge  or  justices  before  whom 
the  prisoner  was  tried,  in  his  behalf,  or  from  the  regular  operation 
of  law,  in  circumstances  which  render  an  immediate  execution 
inconsistent  with  humanity  or  justice.     Chitty's  Cr.  L.  757. 

Reprieves  are  of  three  kinds  : 

1.  Bx  mandcUio  regis,  from  the  mere  pleasure  of  the  crown. 

2.  Ex  arbritrio  jndicif<.  Sometimes  the  judge  reprieves  before 
judgment,  as  where  he  is  not  satisfied  with  the  verdict,  or  the 
evidence  is  uncertain,  or  the  indictment  defective  ;  and  sometimes 
after  judgment,  if  it  be  a  small  felony,  though  out  of  clergy,  or  in 
order  to  a  pardon  or  transportation.  The  power  of  granting  this 
respite  belongs  of  common  right  to  every  tribunal  which  is  invested 
with  authority  to  award  execution.  The  justices  of  assize  may,  by 
hiig  practice,  either  grant  arbritrary  reprieves,  or  take  them  away, 
after  the  termination  of  their  sessions  ;  though  this  seems  rather  to 
stand  on  ancient  usage  than  any  express  authority  or  recognized 
principle.    2  Hale,  412  ;  1  Cli.  Cr.  L.  758,  759. 

3.  Bx  necessitate  legis.  There  are  some  cases  in  which  the  judge 
is  bound  to  reprieve.  Thus:  1.  When  a  woman  is  convicted  either 
of  treason  or  felony  she  may  allege  pregnancy  of  a  quick  child  in 
delay  of  execution.  2.  When  a  prisoner  has  become  insane  between 
the  time  of  sentence  and  the  time  fixed  for  execution.  1  Chitty's 
Cr.  L.  761. 

From  the  above  it  will  be  seen  that  the  power  to  reprieve  persons 
under  sentence  of  death  was  one  of  tlie  prerogatives  of  the  king 
himself,  and  the  justices  before  whom  the  prisoner  was  tried,  act- 
ing in  behalf  of  the  king,  might  either  grant  arbritrary  reprieves 
or   take  them  awav  even  after  the  torniiiKition  of   their  sessions. 
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If  those  acting  in  behalf  of  the  king^  by  long  usage,  had  become 
authorized  to  thus  grant  or  take  away  reprieves,  it  must  be  con- 
clusively inferred  that  they  were  acting  within  the  scope  of  the 
powers  with  which  the  sovereign,  on  whose  behalf  they  acted,  was 
clothed  by  virtue  of  this  prerogative.  In  fact,  the  power  of  the 
sovereign  in  this  respect  seems  never  to  have  been  questioned. 

It  will  now  be  my  object  to  show  that  we  have  substantially 
adopted  in  our  Constitution  the  principles  of  the  doctrine  of  reprieves, 
as  understood  in  England,  and  if  this  be  so,  then  it  will  follow  that 
the  powers  with  which  the  executive  of  this  State  is  clothed  by 
virtue  of  these  constitutional  provisions,  will  be  the  same  after 
conviction  as  those  with  which  the  executive  of  the  nation  whose 
laws  we  have  adopted  is  clothed.  Article  3,  section  11,  of  the  Con- 
stitution, among  other  things,  ordains  that:  '^He  (the  governor) 
shall  have  power  after  conviction  to  grant  reprieves,  commutations, 
and  pardons  for  all  crimes  and  offenses  except  treason  and  cases  of 
impeachment,  upon  such  conditions  as  he  may  think  proper." 

This  language  is  broad  enough  to  clothe  the  executive  with  all 
the  powers  in  reference  to  pardons  and  reprieves,  after  conviction, 
that  the  king  of  England  is  clothed  with  by  virtue  of  his  preroga- 
tives, except  that  the  king  may  pardon,  after  conviction,  even  in 
cases  of  impeachment.  Following  the  order  in  which  the  subject 
is  treated  by  English  text- writers: 

1.  The  governor,  by  virtue  of  the  language  of  the  Constitution, 
has  power  to  grant  a  reprieve  for  an  interval  of  time,  to  one  under 
sentence  of  death,  of  his  own  motion  or  volition,  though  it  is 
scarcely  supposable  that  he  would  do  so  without  the  solicitation 
of  the  prisoner  or  his  friends. 

2.  In  Ohio,  the  j udges  have  no  power  to  grant  arbritrary  reprieves ; 
but  the  court  before  whom  the  conviction  is  had,  on  notice  that 
the  person  convicted  intends  to  apply  for  a  writ  of  error,  may  sus- 
pend the  execution  of  the  sentence  until  the  next  term  of  the 
court.  Criminal  Code,  §  172.  In  cases  of  conviction  where  the 
punishment  shall  be  capital,  the  judge?  or  court  allowing  a  writ  of 
error  shall  order  a  suspension  of  the  execution  until  such  writ  of 
error  shall  be  heard  and  determined  ;  and  upon  hearing  such  writ 
of  error  they  shall  order  the  prisoner  to  be  discharged,  a  new  trial 
to  be  had,  or  appoint  a  day  certain  for  the  execution  of  the  aen- 
tence.  Criminal  Code,  §  200.  These  are  substantially  the  equiva- 
lents of  the  power  of  English  justices  to  reprieve. 
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3.  If  a  female  couvict  sentenced  to  the  punishment  of  death 
appear  to  he  pregnant,  a  jury  of  six  persons  shall  be  summoned  to 
try  the  fact ;  and  if,  by  the  finding,  it  shall  appear  that  such  female 
convict  is  with  child,  the  sheriff  shall  suspend  the  execution  of  her 
sentence,  and  transmit  the  finding  to  the  governor,  who,  on  being 
satisfied  that  such  woman  is  no  longer  pregnant,  shall  issue  a  war- 
rant appointing  a  day  for  her  execution.  Criminal  Code,  §§  190, 
191. 

Sections  187,  188,  and  189  of  this  Code  provide,  in  substance, 
that  if  any  convict  sentenced  to  the  punishment  of  death  shall 
appear  to  be  insane,  the  question  of  insanity  shall  be  tried  by  a 
jury  of  twelve;  and  if  it  be  found  that  the  convict  is  insane,  the 
execution  of  the  convict  shall  be  suspended,  and  the  governor  noti- 
fied thereof,  who  shall,  as  soon  as  he  is  convinced  that  the  convict 
has  become  of  sound  mind,  issue  a  warrant  appointing  a  time  for 
his  execution. 

Thus  it  will  be  seen  that,  with  such  modifications  in  form  as 
were  necessary  to  adapt  them  to  our  systems  of  government  and 
jurisprudence,  we  have  adopted  and  incorporated  into  our  Consti- 
tution and  laws  the  spirit  of  the  laws  of  England  in  reference  to 
reprieves. 

But  it  is  contended  that  the  governor  had  no  power  to  reprieve  Ster- 
ling without  his  consent,  under  section  214  of  the  Criminal  Code, 
which  provides:  **  Whenever  the  governor  may  deem  it  expedient 
and  proper  to  reprieve  any  person  under  sentence  of  death,  under 
any  condition  whatsoever,  the  condition  upon  which  such  reprieve 
is  granted  shall  be  specified  in  the  warrant,  and  the  person  accept- 
ting  such  conditional  reprieve  shall  subscribe  such  acceptance 
upon  the  warrant,"  etc.  The  object  sought  to  be  accomplished  by 
this  Section  would,  in  my  opinion,  constitute  a ^ar^o/i  instead  of  a 
riprieve  upon  conditions.  It  would  clearly  have  been  so  at  com- 
mon law.  4  Bl.  Com.  401;  Chittv's  Cr.  L.  773.  But  be  this  as  it 
may,  we  are  all  of  opinion  that  this  is  not  a  reprieve  upon  condi- 
tion within  the  meaning  of  the  section,  which  evidently  contem- 
plates a  punishment  other  than  the  execution  of  the  person  under 
sentence  of  death,  and  he  is  required  to  accept  the  modification  on 
the  theory  that  a  punishment  different  from  that  imposed  by  the 
sentence  of  the  court  cannot  be  thrust  upon  him  by  the  governor 
without  his  consent.  The  reprieve  in  the  case  before  us  was  uncon- 
ditional.    It  suspended  tlic  execution  of  the  sentence  for  a  speci- 
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lied  interval  of  time,  and  it  haa  already  been  said  that  the  governor 
had  power  to  grant  such  a  reprieve,  and  the  consent  of  the  pris- 
oner thereto  was  not  necessary. 

Next  it  is  claimed  that  the  governor  had  no  authority  to  order  the 
execution  to  take  place  on  a  d«y  other  than  that  fixed  by  the  court 

Althongh  I  can  find  nothing  in  the  books  bearing  upon  the  point, 
it  is  probable  that  in  England,  when  the  king  reprieves  one  under 
sentenoo  of  death,  for  a  specified  interval  of  time,  and  permits 
tins  time  to  elapse  without  further  commands  on  the  subject,  that 
the  execution  of  the  sentence  of  the  court  takes  place  as  a  matter 
of  course.  For  myself,  I  cannot  see  why  this  would  not  be  the 
proper  practice  in  Ohio.  The  reprieve  does  not  annul  the  sentence, 
but  merely  delays  or  keeps  back  the  execution  of  it,  for  the  time 
specified.  In  other  words,  it  substitutes  a  day  other  than  that 
fixed  by  the  court  for  the  execution,  and  when  that  day  arrives,  it 
is  by  virtue  of  the  sentence  of  the  court,  and  not  the  command  of 
the  governor,  that  the  execution  takes  place.  A  majority  of  the 
court,  however,  are  of  the  opinion  that  the  governor  properly  com- 
manded the  execution  to  tjike  place  on  the  day  named  in  the 
warrant.  We  all  agree  that  the  execution  took  place  in  pursuance 
of  law.  The  command  of  the  governor's  warrant  authorized  the 
sheriff  to  execute  the  prisoner  on  the  dav  named,  without  the 
further  order  of  the  court. 

From  the  constitutional  power  to  reprieve,  and  thus  suspend 
the  execution  of  the  sentence  by  the  governor  for  an  interval  of 
time,  the  power  to  do  whatever  might  be  necessary  to  make  the 
sentence  again  effective  at  the  expiration  of  the  time  specified, 
would  necessarily  be  implied. 

Without  this  power,  the  governor  would  not  dare,  in  any  case,  to 
use  the  power  of  reprieve  with  which  he  is  clothed,  for  fear  that 
he  might  thereby  cause  an  entire  failure  of  justice.  The  power  is 
intrusted  to  the  governor  for  merciful  and  beneficent  purposes, 
and  no  construction  should  be  put  upon  this  constitutional  pro- 
vision that  will  prevent  him  from  freely  using  the  power  of  reprieve 
for  the  purposes  intended. 

In  a  note  to  the  case  of  Tlie  State  v.  Gardiner,  Wright,  404, 
there  is  a  precedent  for  a  reprieve  and  subsequent  execution  of  the 
prisoner  on  the  day  named  in  the  governor's  warrant.  The  war- 
rant in  that  case  differed  from  that  in  the  case  before  us  in  this, 
that  it  required  the  prisoner  to  subscribe  and  acknowledge  his  con- 
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[t  to  the  pepriere,  in  pursuance  of  the  act  of  Jannary  27,  1818 
(Chase  Stat.  1036),  the  finst  section  of  which  has  been  adopted  as 
sectioD  ^14  of  the  Code  of  Criminal  Procedure  above  cited*.  Therc 
was  no  question  made  as  to  the  legality  of  the  govemor'ff  action  in 
that  case.  Notwithstanding  Governor  Lucas  must  have  regarded 
the  reprieve  as  conditional,  and  therefore  required  the  prisoner's 
assent  thereto,  we  are  clearly  of  the  opinion  that  the  reprieve  was 
unconditional  in  that  as  in  this  case. 

Besides,  the  Constitution  of  1802,  art  2,  §  5,  unlike  the  present, 
did  not  provide  for  conditional  pardons  and  reprieves.  In  the 
absence  of  such  a  ccmstitutional  provision,  it  may  be  doubtful 
whether  the  executive  was  authorized  to  grant  conditional  par- 
dons or  reprieves  at  all.     Commonwealth  v.  Fowler,  4  McCall,  35. 

Motion  overruled. 


JTewburo  v.  Muif shower. 

(VOblo  ait  flT.) 

O/feer^t    UcMUy  of^  for  faiting  to  $steuU  yroeeu — Judgmetd,  tah^n  widr 

abU 

While  an  officer  ib  protected  in  executing  a  procens,  regular  upon  itir  faoff, 
though  in  fact  void,  yet  he  is  not  bound  to  eseeute  it,  sod  no  action  lie* against 
him  tor  refusing  to  do  so. 

A  joint  judgment  against  two  parties,  oae  of  wkom  oaly  waa  seized,  witk  pn> 
\,  is  voidable. 


r 

ACTION  by  Newburgand  another, plaintiffs  in  error,  against Mun- 
shower,  a  constable,  to  recover  the  amount  of  an  execution  which 
he  had  failed  to  execute,  and  ten  per  cent  penalty  under  the 
statute. 

The  petition  alleged  in  substance  that  the  plaintiffs  recovered 
June  10, 1875,  a  judgment  before  a  justice  of  the  peace,  against 
James  Lee  and  R.  O'Tool,  late  partners  ;  that  an  execution  was 
duly  issued  and  delivered  to  defendant,  as  constable,  which  he  under- 
took to  execute,  but  that  he  made  default  and  did  not  retnm  said 
execution  within  tliirtv  day8  as  required  by  law,  and  that  by  reason 
Vol.  XXIII  —  97 
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thereof  he  became  liable  to  the  plaintiffs  for  the  amount  of  the 
said  judgment  and  for  a  penalty  of  ten  per  cent. 

The  defendant  answered,  denying  the  recovery  of  the  jadgment 
and  that  any  lawful  execution  came  to  his  hands. 

At  the  trial  the  plaintiffs  offered  the  justice's  docket,  whereby 
it  appeared  that  the  summons  in  suit  against  Lee  and  O'Tool 
was  served  only  on  Lee,  but  that  the  judgment  was  rendered  against 
them  both. 

This  was  excluded  and  judgment  was  entered  on  a  verdict  for 
defendant. 

On  error,  the  District  Court  affirmed  the  judgment.  To  reverse 
these  judgments,  leave  is  now  asked  to  file  a  petition  in  error. 

Benjamin  Oarvey,  for  the  motion. 

Neal  <§  Cherrington  and  W,  H.  EnocJis,  contra. 

White,  J.  We  find  no  error  in  excluding  from  the  jury  the 
record  of  the  judgment  as  found  in  the  docket  of  the  justice. 

The  rule  that  an  officer  is  justified  by  his  process,  not  void  upon 
its  face,  is  one  of  protection  only;  and  although  the  officer  may 
execute  such  process,  yet  if  it  is  in  fact  void  for  want  of  jurisdic- 
tion in  the  court  or  officer  issuing  it,  he  may  refuse  to  execute  it, 
and  no  action  will  lie  against  him  for  such  refusal .  Crocker  on 
Sheriffs,  §§  284,  286;  Earl  v.  Camp  and  Stonej  16  Wend.  562; 
Cornell  y.  Barnes,  7  Hill,  35;  Gwynne  on  Sheriffs,  573. 

Hence,  where  an  execution  regular  on  its  face  is  issued  without 
a  judgment  to  support  it,  the  officer  to  whom  it  is  directed  may 
disregard  its  command  without  incurring  any  liability. 

In  the  present  case  the  plaintiffs,  to  maintain  their  action, 
alleged  the  recovery  of  a  joint  judgment  against  two  defendants, 
and  the  issuing  of  an  execution  thereon.  The  existence  of  such 
judgment  was  denied  by  the  defendant,  and  it  appeared  that  only 
one  of  the  parties  against  whom  the  judgment  was  rendered  was 
served  with  process. 

There  are  authorities  holding  that  a  judgment  thus  rendered  is 
wholly  void.  Buffum  v.  Ram^dell,  55  Me.  252;  Holbrooh  v.  J/«r- 
ray,  5  Wend.  161;  Freeman  on  Judgments,  §  136. 

In  this  State  the  judgment  is  not  wholly  void.  Doaglau  v. 
Massie,  16  Ohio,  271;  Ash  v.  McCabe,  21  Ohio  St.  181. 
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The  justice  had  no  jurisdiction  over  Lee  for  want  of  service  of 
process,  and  the  judgment  against  him  was  void.  Wood  and  Pond 
V.  Stanberry,  21  Ohio  St.  14'2;  Penobscot  Railroad  Co.\.  Weeks,  52 
Me.  456.  But  the  judgment  against  O'Tool,  who  was  served  with 
process,  was  voidable  only. 

The  legal  effect  of  the  record  of  the  justice  was  to  prove  a  judg- 
ment against  O'Tool  alone.  This  was  not  the  judgment  described 
in  the  i)etition  upon  which  it  was  alleged  the  «^xecution  was  issued. 
It  was  substantially  a  different  judgment,  and  as  the  pleadings 
stood  was  properly  excluded. 

The  other  questions  raised  in  the  case  we  deem*  it  unnecessarj 
here  to  notice. 

Leave  refused. 


i 
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ACTION. 

1.  i^  fraudulently  inducing  another  to  Tiotate  an  agreement  wnd^the  stat' 
'U^  vf  fraimdM.]  S.  agreed  to  fiell  aud  deliver  to  pliuntiff  a  qucEntHy  ^f 
«heflBe.  tefendant  by  fiaadaloDt  and  teAae  fe^nflefBtethms  iiidweed  S.  to 
■en  and  4leli^er  <t\be'cbefliBe  %o  him.  The  agreement  •bertween  S.  Mid  plain- 
tiff' was  uot  in  <ivTiting  nad  was  vdid  under  the  stidiute  of  fraadF,  but  it 
^MMiid  iiave-foeen  perfoniied  bj  6.  bat  ior  ^defendant's  fraud.  UHd,  that 
plaintiff  could  maintain  an  action  «gainst  defendant  for  the  damans  i«us- 
tamed.     Riee  v.  Manlep  (N.  Y.),  4iM). 

^'  9hr  mibtfrning  witnesnio  dtfmne  eknraeter.]  An  action  lies  for  suborning 
witnesses  to  falsely  defame  plaintiffs  character,  in  a  suit  to'whieh  -neither 
Ibe  plainliif  nor  defendant  was  a  party.    Biee  y.  Goslidge  .(Mmw.),  279. 

&  jPl9r  hnemeh  vf  duty  imposed  by  municipal  ordinianceJ]  A  mnniorpal  ordi- 
BSDce  required  the  xemoval  of  snow,  etc.,  from  sidewalks,  'by  the  owners 
of  the  adjoining  premises,  and  prescribed  a  penalty  for  neglect.  H., 
being  injured  by  a  fall  on  a  sidewalk,  slippery  with  snow  wkkh  had  not 
been  removed,  sued  S.,  the  owner  of  the  vdjoiimig  premtses,  x^laiming 
iliat  S.r.wAfl  liable  in  damages  to  H.  on  aooount  of  the  violation  of  iihe 
jonUoaDce  by  S. :  Held,  that  the  action  would  not  lie.  SeetMy  v.  ^r ague 
(R.  L),  502. 

4. .]  The  violation  of  a  duty  imposed  by  a-miudcipal  ordinaiice,  And  sanc- 
tioned by  a  fine,  will  not  support. am  action  on  the  case  lor  jspecial  damages 
in  favor  of  one  injured  by  the  vicdationand  Jigainst  the  violator,  lb. 

5.  .]    The  power  to  enact  ordinances  being  delegated  must  bevtrtctly  con- 

■traed.  i&. 

6. .]    SunMe,  that  where  actatBteiaipoflea  advty,  unless  the  duty  is  for 

tfaeibeiiefit  of  particular  pensons  orciasaee,  <or  is  in  conMeratinn  of  some 
MDolument  or  privilege  eonferred,  a  peraon  damnified  by  the  R^iolaition  of 
the  duty  cannot  maintain  an  action  on  the  case  against  the  violator  for 
Bpeeial  injuries  caused  by  the  vieJation, — the  osily  Uacbility  arising  from 
the  violation  of  such  a  duty  being  the  penalty  prescribed  by:tiie  siatate.  lb. 

7.  .]     Query,  How  far  does  a  liabilifty   upon  a  «tet«tory  d«ty  arise  from 

Stat.  W«Btm.  H.  eh.  50?  R. 

Agmnet  hueband  and  un^fe  for  tert  of  wif^,']    See  Hubbahd  aito' Wife,  270. 

Against  municipal  earparation  for  neglect  of  puldic  duty.]    See  HuKidPAl 

COBFORATIOIIB. 

AgaisMt  the  Staie,]    See  GoNBriTunoNAL  Law,  567. 
For  r0m09inf  support  ef  eoH.]    See  Sufsost  4»  Hou^  818. 
Ar  itifur^io  Aoim^  iet  on  Sutuday.]    See  ^SollD^T;>  109. 
l^f«09Mr  inJterett  upon  a  bond,]    See  Intbrbbt. 
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ADMINISTRATOR. 
See  EXECUTOBAND   Adminibtbatob. 

AGENCY. 

1.  AtUharUy  of  agent  to  collect  debts  due  prifusipcU,]    Payment  of  money  doe 

on  written  security,  to  an  agent  who  has  not  either  possession  of  the 
security  or  express  authority  to  receive  such  money,,  is  not  good,  and  the 
principal  may  compel  the  debtor  to  pay  it  again.  Smith  v.  Kidd  (N.  Y.),  167. 

2.  .]     The   facts   that  a  loan   is  made  through  the  agent,  and  that  he 

has  collected  the  interest,  and  that  he  has,  in  special  cases,  been  aathor- 
ized  to  collect  the  principal  of  particular  mortg^ages,  are  not  eyidence  of 
general  authority  to  collect  moneys  due  his  principal ;  and  one  who  pays 
to  him  the  amount  of  a  mortgage,  without  his  having  the  mortgage  iu  his 
possession,  does  so  at  his  own  risk.  2b 

8.  .]    Even  though  an  agent  has  authority   to  receive  payment  of  aa 

obligation,  this  does  not  authorize  him  to  receive  payment  befors  it  is 
due.  lb. 

4.  BcUifiecUion.]    When  a  principal  took  security  from  an  agent  for  the  pay- 

ment of  moneys  which  he  had  previously  and  without  authority  collected 
from  debtors  of  the  principal,  and  wrongfully  appropriated  to  his  own  um, 
held,  that  this  would  not  amount  to  a  ratification  of  payments  made  to 
the  agent  where  the  principal  had  not  full  knowledge  of  all  the  material 
facts  when  the  security  was  taken,  lb, 

5 .  When  agent  liable  for  conversion  of  principal's  property. 1    Plaintiff  delivered 

to  the  defendant  a  promissory  note  to  get  discounted  with  instructions  not 
to  let  it  go  out  of  his  hands  without  receiving  the  proceeds.  The  defend, 
ant,  without  wrongful  intent,  delivered  the  note  to  F.  who  promised  to  get 
and  return  the  money  on  it.  F.  got  the  money  but  appropriated  it  to  his 
own  use.  HeM,  that  defendant  was  liable  for  a  conversion  of  the  note. 
Lwcerty  v.  Snet?ien{lf.  Y.),  184. 

6.  Contracts  of  agent  of  municipal  corporation  — when  principal  not  a  part$ 

to.]  A  contract  under  seal  made  by  an  agent  will  not  bind  the  principal 
unless  made  iu  the  name  of  the  principal,  and  extrinsic  evidence  to  show 
the  principal  is  inadmissible  in  case  of  such  a  contract.  Providence  t. 
Miller  (K.  I.),  453. 

7.  .  ]     An  agreement  for  the  purchase  and  sale  of  realty  was  made  betwe<fn 

E.  J.  and  M.  of  the  first  part,  and  D.  "in  behalf  of  the  dty  of  Provi* 
dence "  of  the  second  part.  It  was  signed  by  all  the  parties  in  their  owd 
names  and  sealed  with  their  own  seals.  On  demurrer  to  a  bill  for  specific 
performance  filed  by  the  city  of  Providence,  held,  tliat  the  contract 
was  that  of  D.  personally  and  not  tiiat  of  the  city;  held,  further,  that 
the  words  "  in  behalf  of  the  city  of  Providence,"  though  indicating  a  bene- 
ficial interest  on  the  part  of  the  city  ;  neither  made  it  a  party  to  the  eon* 
tract  nor  entitled  it  to  sue  as  such.  Held,  further,  that  the  fact  admitted 
at  the  hearing  though  not  charged  in  the  bill,  that  D.  was  mayor  of  the 
dty  of  Providence  when  the  contract  was  made  and  signed,  was  nnini- 
portant.  lb. 
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8.<^-^.]  8emble,  that  the  general  rule,  that  a  contract  made  by  a  pablio 
officer  in  his  official  capacity  in  behalf  of  the  public  will  not  bind  such 
officer  personally,  does  not  apply  to  officers  of  a  municipal  corporation, 
which  can  contract  for  itself  and  be  sued  on  its  contracts.  Jb, 

AGREEMENT. 
Frattduleniljf  inducing  violation  of.]    S^e  Ac^tion,  30. 

See  Contracts. 

ALTERATION  OF  INSTRUMENT. 
See  Negotiable  Instrument,  418. 

ANIMALS. 
Liability  of  earrier  of]    See  Carrier,  578. 

APPORTIONMENT. 

1.  Of  sums  payable  periodically.]    It  is  a  general  rule  of  the  common  law,  fol- 

lowed in  chancery,  that  sums  of  money,  payable  periodically  at  fixed 
times,  are  not  apportionable  during;  the  intervening  periods.  Dexter  v. 
PhiUips  (Mass.),  261. 

2.  Cannot  be  made  in  rents  of  real  estate,  nor  in  interest  on  bonds.]    In  the 

absence  of  express  statute  or  agreement,  no  apportionment  can  be  made 
between  the  days  of  payment  in  rents  of  real  entate,  or  in  the  interest 
on  bonds  of  the  United  States,  with  or  without  couponu,  and  whether  the 
principal  is  payable  at  a  time  fixed  or  at  the  option  of  the  government^ 
the  option  not  having  been  exercised;  or  in  the  interest  on  bonds  or  certifi- 
cates of  a  State,  county,  city,  town  or  railroad  corporation,  not  issued 
separately  for  the  payment  of  specific  debts,  but  usually  bought  and  held 
by  way  of  investment;  or  in  the  interest  on  a  note  of  the  receiver  of  a 
railroad,  or  on  the  certificate  of  a  voluntary  association,  as  asocial  club,  if 
such  note  or  certificate  creates  no  personal  or  corporate  liability,  but  is  to 
be  satisfied,  at  a  future  day,  only  out  of  a  fund  held  upon  a  special  trust, 
the  terms  of  which  are  not  shown  to  take  it  out  of  the  general  rule.  2b. 

8.  May  be  in  interest  on  notes.]  But  interest  upon  promissory  notes  of  individ- 
uals or  of  incorporated  companies,  such  as  are  usually  given  for  money 
lent,  whether  secured  or  not  by  mortgage  or  pledge,  is  apportionablfl 
between  the  days  upon  which  it  is  stipulated  to  be  paid.  lb. 

APPURTENANCES. 
What  passes  under,]    8$e  Easement,  149. 

ARREST. 
Bxeimption  oftoitness  before  legislative  committee  from.]    See  WmniBS,  870l 

ASSAULT  AND  BATTERY. 
See  Landlord  and  Tenant,  272. 
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ASSESSMENTS. 

JRsr  ioml  unprmtermemU  mtw  not  "iaau$/']  OowoDaMi  m  a  Imime  wh^csliy  the 
loMe  ooveuuiu  **  to  paj  the  tax-oB  of  every  name  jnd  kind  ti^t  ahoald 
he  aaweiad  on  the  premiflos  at  any  ximo  danug  the  «aid  term : "  Held, 
not  to  cover  an  aMeaiimefit  for  benefits  Moetuiag  Irom  stiaet  improve- 
mente.     BedUv.  Providenee  RMer  Company  (R.  I.X  472, 

ASSIGNMENT. 
Of  trade-mark.  ]    Ste  Tradb-makk,  481 . 
Of  policy  of  life  insurance.]    See  Insurance,  496. 

ATTACHMENT. 
Of  salary  of  officer.]    See  Municipal  Corporations,  Wl,  794. 

ATTORNEYS. 
Special  contract  of,  for  services,]    See  Contracts, 618. 

AUTREFOIS  CONVICT, 
See  GftiMurAL  Law,  tttt. 

BANK. 

1.  Certification  of  eheck^*' raised"  check.]    By  certtfying  a  ekaok  a  bank 

nndertakes  only  that  the  signatore  is  genuine,  that  the  plaintiff  has 
sufficient  funds  in  the  bank  to  meet  it,  and  that  these  funds  shall  not 
be  withdrawn*  and  extnnsic  evidence  is  not  AHm^aaihlA  to  prove  the  ander- 
stauding  of  merchants  and  bankers  as  to  the  effect  of  a  oertification. 
Security  Bank  v.  JTat,  Bank  of  the  Bepublic  (N.  Y.),  129. 

2.  Declaratmme  sf  bank  telUr.]    The  teller  of  a  bank  upon  eerlilyii^  a  check 

assured  the  person  prasentang  it  that  *'  it  waa  all  right  in  every  particular/' 
and  theffeupon  tiM  latter  aoeepted  it  in  paysient  for  property  then  deliv- 
ered. The  check  had  been  "saised."  Held,  that  the  baak  was  bound 
only  for  the  original  amount  of  the  oheok,  sad  that  the  dedanutons  of 
the  telk*r  would  hind  the  bank  only  as  to  the  signatnre.   tb. 

8.  Payment  <ff  depositor's  no%e  by  —  applicaUon  of  deposH.]  After  a  promissory 
note  iietd  by  a  bank  had  been  dishonored  and  the  hidoreer  duly  notified, 
the  maker  deposited  in  the  bajik,  on  his  eurrant  -aeeount,  a  aom  af 
money  sufficient  to  pay  the  note.  Held,  that  the  hank  was  not  bousd 
to  apply  this  money  to  the  payiaent  of  the  note,  aad  that  the  iadoner  was 
not  dischaiged.  National  Bank  of  Neuburgk  v.  Smith  <K.  Y.),  48,  and 
note,  50. 

4.  Power  of  banks  to  buy  bsUs  and  nates.]  A  State  bank  was  authorized  **  to 
carry  on  the  business  of  bankb^  by  disoouBti^  biUa,  notes  and  other 
evidences  of  debt,  *  *  *  and  by  exercising  such  incidental  powers 
as  may  be  necessary  to  carry  on  andi  business."  Held^  that  this  did  not 
include  the  power  to  buy  promissory  notes,  and  that  such  hank  oould  aoc 
recover  on  a  note  purchased  by  it.  Farmers  and  Mechanics*  Bank  v. 
Baldwin  (Minn.),  683. 

BeposUs  in,  gift  of]    Stc  Ginr,  447,  and  note,  451. 
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BANKfiUPTCY. 

1.  dmposiUan  —  rtUMe  of  auretf/.Y  A  creditor  of  a  bankrupt  does  not,  bj  con- 

■enting  to  a  resolution  for  a  composition  under  the  U.  S.  Stat,  of  June  22, 
1874,  §  17,  release  a  person  liable  as  suretj  for  the  same  debt.  Ouild  v. 
ButUr  (Mass.),  878. 

2.  Vendor' sUen — juriadiUion.^    The  jurisdiction  of  a  State  court  to  enforce  a 

vendor's  lien  is  not  ousted  by  the  vendee's  bankruptcy  and  discharge. 
ElUott  V.  Booth  (Tex.),  593. 

BETTERMENTS. 
'Au$uimeiiUMfor,Are  not  taxe$.]    Sse  AasBSBMiCNTfl,  472w 

BILLS  AND  NOTES. 
See  Negotiable  Instrumbntb. 

BOARD  OF  EDUCATION. 
Bj^pal  4>mUrae6$  dy.]    See  Ooktbagts,  7S6. 

BOARD  OP  HEALTH. 
Pmmr  0fr  ^  ^Mcns  luiUemBiMe^    Bee  N  uibanqbb,  MS. 

BONA  FIDE  PURCHASER. 
See  Fraud,  117. 

BONDS. 

Whoi  eoup^m  are  negoUable — days  of  grace.]    See  Nbootiablb   Lsbtrit- 
JISKTB,  9,  and  note,  15. 

Of  officer  J  mandamvs  toiU  not  lie  io  oompd.appnn>al  of]    See  Mahdamus,  559. 

BOND  OF  INDMtfNITY. 
Meawre  of  damages  on.]    See  Surety,  404. 

BOUNDARY. 

1.  By  TUghtoiiy — token  Mgkway  induded.]    When,  in  a  conveyance  of  land, 

the  premises  are  deseribed  as  beginning  at  a  point  on  the  side  of  a  street, 
and  as  running  thence  along  such  side,  the  street,  to  its  center,  will  be 
held,  by  legal  prefuunptaon,  to  be  embrneed.    SaUer  v.  Jemae  (N.  J.),  299. 

2.  .]    Under    ordinary    conditions,   nothing  short  of    express  words  of 

exclusion  will  prevent  the  street  in  front  of  the  premises  conveyed  from 
passing.     Ih. 

8.  On  water-course  —  when  it  extends  to  the  center  of  the  stream  —  judicial 
notice.]     Riparian  proprietors  on  a  stream  not  navigable  own  to  the  center 
of  the  stream  although  the  United  States  survey,  under  which  they  hold, 
meandered  the  bank,  and  the  bed  of  the  -stream  was  not  in  terms  con- 
veyed.    Bossv.  yat««  (Ind.),  655. 

4.  Judicial  notice.]     Where  the  fact  of  navigability  of  a   stream  is  generally 

known  the  court  may  take  judicial  notice  of  it,  and  proof   upon  the  trial  i 

is  not  required.   Tb. 

Vor..  XXTIT.—  98 
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BROKER 

1.  ReUUian  to  customer.']     The  relation  of  broker  aad  customer,  under  the 

ordinary  contract  for  a  speculative  purchase  of  stock,  is  that  of  pledgee 
and  pledgor.     Baker  v.  Drake  (N.  Y.),  80. 

2.  Sale  witliovi  notice.'\    A  sale  of  the  stock  by  the  broker  under  such  contract, 

without  notice  to  the  customer  of  the  time  and  place  of  sale,  is  a  coover 
sion.  lb. 

3.  Usage,  evidence  o/.]    Oral  proof  of  the  usage  of  brokers  in  such  cases  is  not 

admissible  to  add  to  or  make  part  of  the  contract,  id. 

4.  Special  agreement,']    The  parties   to  the  contract,  however,  may  provide 

therein  for  any  manner  of  disposing  of  the  pledge  to  satisfy  the  claim 
upon  it,  which  is  not  in  contravention  of  a  statute,  against  public  policy, 
or  fraudulent,  lb. 

6.  Agreement  as  to  usage.]  Plaintiff  employed  defendants  to  purchase  stocka 
for  him  upon  a  margin,  he  agreeing  that  all  transactions  in  stocks  should 
be  in  every  way  subject  to  the  usages  of  defendants'  office.  In  an  actioo 
for  an  alleged  conversion  by  a  sale,  without  notice,  of  stocks  purchased, 
defendants  offered  to  prove  that  it  was  the  custom  of  their  office  to  sell  on 
account  of  failure  to  furnish  sufficient  margin  at  the  stock  exchange  with- 
out  giving  notice  to  the  customer  of  the  time  *and  place  of  sale.  This 
offer  was  rejected.     Held  error,  lb. 

6.  Damage  in  action  against  broker.]    Upon  the  question  of  damages  the  ooait 

charged  the  jury,  in  substance,  that  if  the  right  of  action  was  established 
plaintiff  was  entitled  to  recover  what  it  would  have  cost  him  to  replace 
the  stocks  on  a  day  within  a  reasonable  time  after  the  sale,  deducting 
the  8um  due  to  the  defendants.     Held  no  error,  lb. 

7.  Compensation  —  acting  for  both  parties  to  a  sale.]    While  an  exchange  of 

realty  was  negotiating  between  A  and  B,  L.,  a  broker  already  in  the 
employ  of  A,  acted  for  B  without,  so  far  as  appeared,  the  knowledge  of 
A.  Heldt  that  L.  could  not  recover  for  his  services  to  B,  notwithstand- 
ing an  express  agreement  on  the  part  of  B  made  before  the  exchange  to 
pay  commissions  to  L.,  and  notwithstanding  a  promise  made  by  B  after 
the  exchange  to  pay  a  fixed  sum  to  L.    Lynch  v.  Fallon  (R.  I.),  458. 

8.  .]     A  broker  acting  at  once  for  both  vendor  and  purchaser  aasames  a 

double  agency  disapproved  of  by  law,  and  which,  if  exercised  without 
the  full  knowledge  and  free  consent  of  both  parties,  ifl  not  to  be  tole^ 
ated.  lb. 

CARRIER. 

OF  ANIMAL8. 

1.  LtdhilUy  of  carriers  of  animals — special  contract.]  A  railroad  undertook 
to  carry  cattle  at  a  reduced  rate  and  to  carry  their  owner,  and  in  considenr 
tion  therefor,  it  was  agreed  that  the  owner  should  care  for  the  cattle  at 
his  own  expense,  and  that  the  carrier  should  not  be  liable  for  any  lo« 
beyond  $50  a  head.  Held,  that  the  contract  was  reasonable  and  valid 
South  and  NoHh  Alabama  E.  B.  Co.  v.  Henlein  (Ala.).  678. 
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CARRlEBr-Cantintted. 

OF  PAB8BMGBB8. 

8.  Itiiwry  to  non-paying  passenger.]  A  railroad  company  is  .liable,  in  the 
absence  of  express  stipulation  to  tbe  contrary,  for  an  injury  caused  by  its 
negligence  to  a  passenger  lawfully  on  its  trains,  though  he  pays  no  fare 
to  a  messenger  of  an  express  company.     Blair  v.  Eh^ie  Ry.  Co,(S,  Y.),  55. 

8.  Bight  to  exclude  passengers  seeking  to  compete  in  business.]  A  carrier  of 
passengers  may  establish  on  his  car  or  vessel  an  agency  for  the  deliv- 
ery of  passengers'  baggage,  and  may  exclude  therefrom  all  other  persons 
who  seek  to  enter,  or  to  travel  thereon,  for  the  purpose  of  competing 
with  such  agency.  Barry  v.  Oyster  Bay, etc.,  Steamboat  Co,  (N.  Y.),  115. 

4. .]     Defendant,  a  carrier,  established  on  its  steamboat  an  agency  for  the 

delivery  of  carrier's  baggage.  Plaintiff,  an  expressman,  traveled  over 
defendant's  line  for  the  purpose  of  soliciting  and  receiving  orders  from 
passengers  in  competition  with  such  agency.  Defendant  notified  him  to 
desist,  and  afterward,  on  his  refusal  to  desist,  ejected  him,  although  he 
had  a  ticket,  and  afterward  refused  him  passage.  In  an  action  for  damages, 
held,  that  defendant's  action  was  justifiable,  and  that  plaintiff  had  no  cause 
of  action.  lb. 

5.  B^ectment  of  passenger — damages.]    Plaintiff  was  ejected  from  defendant's 

cars  for  non-payment  of  fare,  after  he  had  tendered  what  he  claimed,  and 
what  was  afterward  held  by  the  court,  to  be  the  legal  fare.  On  the  trial 
defendant  offered  evidence  of  plaintifiTs  declarations,  subsequent  to  the 
ejectment,  that  he  took  passage  in  order  to  test  the  question  of  fares  and 
expecting  to  be  ejected  and  to  make  money  out  of  the  transaction.  Held^ 
that  the  evidence  was  admissible  and  such  facts  being  shown,  plaintiff  was 
not  entitled  to  exemplary  damages.  Cincinnati,  etc.,  B.  R.  Co,  v.  Cole 
(Ohio),  729. 

6.  When  passenger  may  resist  ejectment  from  raUroad  car .]    Where  a  passen. 

ger  on  a  railroad  car  has  paid  his  fare  and  is  lawfully  upon  the  train,  he 
has  a  right  to  resist  any  attempt  of  the  train  men  to  remove  him,  and  if 
he  resists  to  such  an  extent  that  extraordinary  force  is  necessary  to 
remove  him,  and  he  is  thereby  in>ured,  his  resistance  will  not  prevent 
his  recovering  damages  therefor.  English  v.  Delaware  and  Hudson  Canal 
Co.(S,  Y.),69. 

8ee  Railroai>8. 

CEMETERY. 
Oannct  he  authorised  to  take  lands  by  emin&rU  domain,]  See  EKoaan  Da 

MAIH»86. 

CJERTIFICATION  OF  CHECK. 
SeeBAVK,  129. 

CHECK. 
O&rtijieation  of  ]  See  Bank,  129. 
Lacluis in  presenting  for  payment  ]  .SW-  X kooti able  iNSTniTMBNT,  (197. 
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CHATTEL  UOSTQAQE. 
When  wid  m  to  eredUors,]  See  EzACUTuas  jotd  Administratou^  741« 

CITY. 
See  Municipal  Corporahonb. 

COLLECTION. 
MkfrtemefUfor.]  See  Nbootiablb  Ihstrtjmbnt. 

COMMON  CARRIER. 
/SmCarbucs. 

COMPOUND  INTEREST. 
See  Intbrbst. 

CONFLICT  OF  JURISDICTION. 

1.  Et\fo%ning  United  Slates  marshal.]    Tlie  Supreme  Court  of  the  State  hag 

no  power  to  enjoin  the  United  States  marshal  from  proceeding  to  a  sale 
on  execution,  although  the  property  levied  on  is  that  of  a  stockholder  in 
a  corporation  against  which  judgment  and  process  of  execution  issued; 
the  execution  being  levied  by  direction  of  attorneys  thereon  iudorsed,  to 
enforce  the  stockholder's  liability  under  the  Rhode  Island  statute  regu- 
lating manufacturing  corporations.     Chapin  t.  James  (R.  I.),  412. 

2.  Control  of  process^    Notwithstanding  the  issue  of  an  execution,  the  case 

in  which  it  is  issued  is  pending,  and  the  execution,  unless  otherwise 
regulated  by  statute,  is  still,  although  issued,  under  the  control  of  the 
court.  lb. 

8.  Jwriediclion.]    As  between  courts  of  co-ordinate  jurisdiction,  the  tribunal 
first  acquiring  jurisdiction  retains  it.  id. 

4.  .]    As  between  courts  of  coordinate  jurisdiction,  the  tribunal  iamii^ 

process  has  exclusive  control  over  it.  Ih . 

5.  .]     As  between   State  courts  and  United  Statae   couita,  neitker  csa 

enjoin  the  process  of  tlie  other. 

6.  .]    SetMe^  that  the  limitations  from  ckisenship  imposed  on  the  jurw- 

dietion  of  United  States  courts  do  not  appdx-  to  aaciUary  bills  in  eqnity  or 
petitions  to  protect  the  rights  of  those  interested  in  property  in  the 
custody  of  the  coivrt. 

7.  .]    Semble,  that  such  ancillary  bills  in  equity  or  petitions   may  be 

brought  in  the  United  States  oonrts,  by  any  one  whose  interests  are 
afiiMsted  by  tlie  psooess.  R. 

CONFLICT  OF  LAWS. 

1.  Dietribution  ofinsolvenfs  estate — non-reeideaU  ertektors.]  A  creditor  of  an 
insolvent  estate,  resident  in  another  State  of  the  Union,  is  entitled  to 
share  in  the  distribution  of  the  estate  pari  passu  with  the  creditoifi  of  the 
same  degree  who  are  residents  of  the  State  where  the  distribution  is 
made,  in  the  absence  of  evidence  that  he  has  veesi^vd  aay  Mmg  Wmm 
assets  elsewhere.    Tyhr  v.  Thompson  (Tex.),  600. 
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CX)NFLICT  OF  hAWiA^CtrnHnued, 

2.  2)f0tf,  oonsinteUon  of  —  covenant^  breach    of.]    A  deed  waa  executed  in 

Indiana,  between  citizens  of  that  State,  conveying  land  in  Missouri.  No 
covenant  was  expressed,  and  by  tbe  law  of  Indiana  none  wa8  implied. 
The  land  was  never  in  the  possession  of  either  party.  In  an  action  for  a 
breach  of  a  covenant  of  seizin,  held^  that  as  the  grantor  did  not  deliver 
poeaesflion,  a  covenant  of  seizin  was  at  once  broken  and  did  not  run  with 
the  land,  and  that,  therefore,  the  plaintiff's  right  was  to  be  determined 
solely  by  the  law  of  Indiana,  and  not  by  the  law  of  Missouri,  where  a 
covenant  was  implied.    BetJM  v.  Betheli  (Ind.).  650. 

CONSIDERATION. 

!•  WhmL  iwKUidUy  of  patetU  no  dsfnue  to  elain^  for  Uaefus  fes.]  PlaintiflT, 
being  joint  owner  with  defendant  of  certain  letters  patent  which  both 
sappoeed  to  be  valid,,  coavejed  to  the  defendant  the  exclusive  right  to 
manufacture  the  patented  articles,  and  defendant  agreed  to  pay  plaintiff  a 
certain  royalty^  therefor.  Jleld^  in  an  action  for  the  royalty,  that  the 
invalidity  of  the  patent  waa  na  defense  for  the  time  the  defendant  had 
actually  enjoired  tbe  patent  under  the  license  unxnoleated.  MdrsUm.  v. 
Swett  (N.  Y.),  48. 

3.  .J9ubicriptuni,'\    A  grataitoos  subscription,  to  promote  the  objects  for  which 

a  corporation  is  established,  cannot  be  enforced  unless  the  promisee  has. 
in  reliance  on  the  promise  sued  on,  done  something,  or  incurred  or 
assumed  some  liability  or  obligation  ;  and  it  is  not  snfficient  that  others 
were  led  to  sabseribe  by  the  aabscription  soughi  t»  be  enierced*  CoUage 
Street  Methodist  Ohureh  v.  KendaU  (Mass.),  286. 

GONSPIRACT. 
B9  judge,  eMLaetion  for.^    See  Judok,  690. 

CONSTITUTIONAL  LAW. 

1.  Bitfefremee  of  eu^tioi^ — report  of  auditor  —  emdenee.]  A.  statute  provided 
that  when  a  cause  was  at  issue  it  might  be  referred  to  an  auditor,  and 
that  his  report  thereon  should  be  prima  facie  evidence  upon  such  matters 
■8  were  embraced  in  the  order  to  him.  ITeldt  constitutional.  Holmes  y. 
Bunt  (Mass.),  891. 

%,'  .]  A  statute  provided  that  when  a  cause  was  at  issue  the  court  could 
refer  it  to  an  auditor  whose  report  should  be  prima  facie  evidence  upon 
a  subsequent  trial  of  the  case  before  a  jury.  Meld,  that  the  statute  was 
void  so  far  as  it  made  the  report  evidence,  it  being  in  violation  of  the 
constitutional  provision  that  trial  by  jury  should  remain  inviolate ;  and 
that  an  agreement  of  the  parties  to  the  reference  would  not  render  the 
report  admissible  in  evidence.     Praiicis  v.  Baker  (R.  I.),  424. 

8.  Actions  against  the  State."]  The  Constitution  of  Alabama  provided  that 
**  suits  may  be  brought  against  the  State  in  pncli  courts  as  may  be  by  law 
provided."  The  legislatare  made  provision  accordingly  by  a  statute 
which  was  afterwmxd  repealed.    Held,  that  the  repeal  waa  constitationale  ^ 

and  abated  pending  suits.     Ex  Parte  AJUAama  (Ala.),  567. 
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CX)NSTITUTIONAL  hXW— Continued. 

4.  Usury  —  special  privilege  to  a  corporation  invalidJ]  A  special  statote 
authorizing  a  corporation  to  take  a  rate  of  interest  greater  than  that 
allowed  by  the  general  law  is  unconstitutional.  Gordon  v.  Winehetter 
Building  Association  (Ky.)>  713. 

When  act  authorising  eminent  domain  void.l    See  Eminekt  Domain,  86. 

CONTRACTS. 

1.  Against  public  policy  —  combination  to  affect  trade — recovery  for  part  per- 

formance  under  the  contract."]  Defendants,  who  were  dealers  in  coal, 
entered  into  a  contract  with  a  coal  company  to  take  all  the  coal  the  latter 
should  send  into  the  State  not  exceeding  2,000  tons  per  month,  and  the 
coal  company  agreed  not  to  sell  coal  to  other  parties  in  the  State.  The 
product  of  the  coal  company's  mines  largely  exceeded  the  2,000  tons  per 
month.  The  contract  was  made  for  the  purpose  of  enabling  the  defend- 
ants to  have  a  monopoly  of  the  market  and  to  control  the  price.  Held, 
that  the  contract  was  against  public  policy  and  void,  and  tliat  the  coal 
company  could  not  recover  the  price  of  coal  delivered  under  it  AmoU  v. 
Pittstoji,  etc,.  Goal  Co.  (N.  Y.).  190. 

2.  Agreement  by  members  of  hoard  of  education.]    An  agreement  by  mem- 

bers of  a  township  board  of  education,  acting  in  their  individual  capacity, 
to  purchase  from  another  person  apparatus  for  the  schools  of  the  township, 
and  to  ratify  said  contract  of  purchase  at  the  next  meeting  of  the  board, 
is  contrary  to  public  policy,  and,  therefore,  illegal  and  void.  McCorUey. 
Bates  (Ohio),  758. 

8.  Optiofi  of  purchase — no^  transmissible.]  Defendant  gave  J.  S.  a  oond  con- 
ditioned that  J.  S.  might,  at  his  own  option,  within  a  certain  time,  pur- 
chase certain  real  estate  belonging  to  defendant  upon  paying  a  sum  named. 
J.  S.  dying  before  the  expiration  of  the  time  without  having;  availed  him- 
self of  the  option,  /i«^,  that  the  option  was  neither  a  chose  in  action  nor  a 
transmissible  right  of  property,  but  a  personal  privilege  in  J.  S.,  and  that 
upon  his  death  the  bond  lapsed.     Newton  v.  Newton  (R.  I.),  476. 

4.  Damages  for  breach  of —  special  contract  of  attorney  for  services.  ]  An  attor- 
ney made  a  special  contract  with  a  client  to  prosecute  a  suit  in  equity  foi 
a  certain  fee  and  a  further  fee  contingent  on  success  in  the  case.  The 
client  afterward  dismissed  his  suit  without  the  attorney's  consent.  Held 
that  the  attorney  was  not  entitled,  as  a  matter  of  law,  to  recover  the  wholf 
contingent  fee ;  but  that  he  might  recover,  either  on  a  special  count  oi 
a  quantum  meruit,  the  reasonable  value  of  his  services.  Polsley  v.  Andor 
*<m(W.  Va.),618. 

Of  agent  —  w?ien  principal  not  bound  by .  ]    See  Agency,  453. 

Of  brokers.]    See  Broker,  458. 

Of  public  officers  —  when  officer  personally  hound  by.]    See  Agenct,  463. 

Fraudulently  inducing  violation  of.]    See  Action,  30. 

Not  to  be  performed  within  a  year.]    See  Statittb  of  Frauds,  565. 

Relating  to  insurance.]    See  Insurance. 
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CONTRACTOR   AND  CONTRACTEE. 
See  Master  and  Skrvant,  87. 

CONTRIBUTORY  NEQLiaENCJE, 
See  Nboliosncs. 

CONVERSION. 
B^  agent.'}    See  Agency,  184. 

CONVICTION. 
See  Criminal  Law,  374. 

CORPORATION. 
TaxcUion  of  stock  of.]    See  Taxation,  460. 

When  shares  and  dividends  apportionable.]    See  Apportionment,  261,  26d, 
Removal  of  cause  by,  to  United  States  courts,]    /S^  Removal  of  Causes,  188. 
See  Foreign  Corporations  ;  Insurance  ;  Municipal  Corporations. 

COUNSEL  FEES. 

Wfien  recoverable  in  action  over  hy  town  against  autlior  of  nuisance.]    See 
Damages,  292. 

COUPONS. 

WJien  negotiable —  title  of  purchaser.]    See  Negotiable  Instruments,  9,  and 
note,  15. 

COVENANT. 

As  to  party  waU .  J     See  Party  Wall,  283. 

Implied^  construction  of.]    See  Conflict  of  Laws,  650. 

Of  seizin,  when  does  not  run  loith  land.]    See  Conflict  op  Laws,  650. 

CRIMINAL  LAW. 

1.  Larceny  —  wfiat  constitutes — procuring  property  by  a  trick.]    The  defend- 

ants conspiring  together  fraudalently  and  felonioaslj  to  get  possession 
of  the  prosecator's  money,  induced  him,  by  a  trick  and  fraudulent  device, 
to  deliver  his  money  to  one  of  them  for  a  moment  and  for  a  specific  pur- 
pose, whereupon  they  converted  it  to  their  own  use  without  his  consent. 
Held,  that  they  were  guilty  of  larceny.     Loomis  v.  People  (N.  Y.),  128. 

2.  Larceny  —  by  finder  of  lost  property .]    The   finder  of  lost  property  who 

converts  it  to  his  own  use  animofurandi  is  guilty  of  larceny  though  he 
does  not  know  who  the  owner  is.  if  he  has  the  means  of  finding  out,  or 
has  reason  to  believe,  and  does  believe,  that  he  will  be  found.  StcUe  v. 
Levy  (M-iun.),  678. 

3.  .]     When  a  person  finds  goods  that  have  actually  been  lost,  and  takes 

possession  with  intent  to  appropriate  them  to  his  own  use,  really  believ- 
ing at  the  time,  or  having  good  ground  to  believe,  that  the  owner  can  be 
found,  it  is  larceny.     Baker  v.  Slate  (Ohio),  731. 

4.  Larceny  of  several   articles  when   constitutes  one  offense  —  atUrtfois  car^ 
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CBIBfiNAL  LhW-^ConHnwed. 
viet.]    The  stealing,  at  tine  same  timer  ami  place,  of  several  artlclea  belong. 
ing  to  different  persons  is  but  one  offense,  and  a  conviction  of  larceny  of 
one  of  such  articles  iv  a  bar  to  an  indictment  for  laroesy  of  another.     WU- 
ion  V.  StaU  (Tex.),  602. 

5.  Homicide — self-defense  —  retreaUM§t»th*,wtUl.]    Where  a  person  in  the 

lawful  pursuit  of  his  business  and  without  blame,  is  violently  assaulted 
by  one  who  manifestly  and  maliciously  intends  and  endeavors  to  kill  hior, 
the  person  so  assaulted,  without  rBtreafting*,. although  it  be  in  his  power  to 
do  BO  without  increasing  Ms  danger,  may  kill  lus  assailant  if  necessary  to 
save  his  own  life  or  prevent  enormous  bodily  harm.  Enoinv,  StaiU 
(Ohio),  783. 

6.  Intent  —  indictment  for  illegal  voting,]    A  ooavietiaii  on  an:  indictntftnt  ior 

illegal  voting;  not  being  of  full  age,  is  erroneous  if  the  defendant,  whe^ 
he  voted,  though  in  fact  an  infant,  believed  in  good  faith  that  he  was  of 
full  age.     Gordon  v.  State  (Ala.),  575. 

7 .  Indictment  —  evidence  —  intent.]    Indictment  for  maliciously  threatening  to 

accuse  a  person  of  a  crime  with  the  intent  to  extort  money,  held,  that 
evidence  of  the  truth  of  the  threatened  accusation  was  admissible  on  the 
question  of  intent.     CommonwedUk  v.  Jones  (Masv.),  25T. 

8.  IndictvAent  —  variance — *^hotUes  of"  liquor.]    An  indictment  for  larceny 

of  a  certain  number  of  '*  bottles  of"  liquor  is  not  sustained  by  proof 
that  the  defendant  feloaioualy  drew  liquor  from  caska  into  hia  own  bo^ 
ties  which  he  had  taken  with  him  for  the  purpose.  CommomweaUk  v. 
Gavin  (Mass.),  255. 

9.  Indictment — when  need  not  negative  exception  in  penal  staifUe,\    When  an 

exception  in  a  penal  statute  is  not  referred  to  in  the  enacthig  clause  other- 
wise than  by  merely^refl^rriiig  to  other  prorisions  of  the  ststnt^,  smli 
exception; need  not  benegstiv^  is  an  JBJtetmtit  onleBa  iMJimiiy  te  ft«oiii- 
plete  definition  of  the  offense.    Commontoealth  v.  Jennings  (Mass.),  249. 

10.  Polygamy J\  A  statute  provided  that  whoever,  having  a  husband  or 
wife  living;  marries  another  person  *^  shaiil,  except  in  cases  mentioned  in 
the  following  section,  be  deemed  guilty  of  polygamy.'"  Th«  *•  fbllowing 
section "  excepted  persons  whose  husband:  or  wife  had  been*  absent  for 
seven  years  and  was  not  known  to  be  living.  HM,  that  an  itnfletment 
under  that  statute  need  not  negative  the  exception-.  lb. 

11.  Sentence  on  different  counts  of  same  indi^ment.]  A  defendant,  who  has 
been  found  ^'^^^^7  generally  upon  an  indictment  containing  sevetal 
counts  for  distinct  offenses,  and  has  been  sentenced  vpon  some  of  the 
counts  to  imprisonment,  and  has  been  imprisoned  under  such  sentence, 
cannot  be  brought  up  at  a  subsequent  term  to  wUcfa  the  case  has  not 
been  continued,  and  be  sentenced  anew  upon  another  ooant  in  the  same 
indictment,  even  if  the  ffrst  sentence  was  eneneous;  OHntn^ntaseM  v. 
Fbster  (Mass. ),  829. 

12.  Evidence  — fight  ^forfeiture  of  hail.]  Etoept  in  cases  of  dremant— tial 
evidence,  evidence  of  the  flight  of  defendant  and  of  his  ftyrfeitvveof  bail 
are  inadmissible  on  the  part  of  tlte  State.     WSUkms  t.  StmU  (Tex.), 
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CRIMINAL  LAW  —  Continued. 
18.  Chwrietion  by  a  justice  de  facto. '\    Where  the  ooart  has  jariadictkm  of 
the  offense  and  of  the  person,  and  the  warrant  is  regular,  a  oonviction  is 
lawful,  although  the  jastioe  holding  the    court  was  only  an  officer  de 
facto.     Sheehan'e  Case  (Mass.),  374. 

14.  Presence  of  convict  on  heaHng  of  motion  for  new  trial.]  The  presence  of 
the  defendant  in  a  criminal  case  upon  the  hearing  of  a  motion  in  his  behal  f 
for  a  new  trial  is  not  a  matter  of  right ;  and  his  absence  will  not  invali- 
date the  proceedings,  or  a  sentence  subsequently  passed  upon  him.  Corn- 
monweaUh  v  Costello  (Mass.),  277. 

BoBamination  before  trial.]    See  Trial,  623. 

Forcible  entry  by  landlord.]    See  Landlord  and  Tenant,  272. 

CUSTOM. 
BMence  of,  in  contract  between  broker  and  customer.]    See  Broker,  80. 

DAMAGES. 

L  Mecuure  of  in  action  by  town  against  author  of  defect  in  street  j  for  amount  of 
judgment  recovered  for  injuries.]  I>efendant  created  an  obstruction  in 
plaintiffs  highway,  which  caused  injury  to  a  passer-by,  who  sued  plaintiff 
therefor  and  recovered  judgment.  Plaintiff  notified  defendant  of  the 
pendency  of  the  suit,  and  requested  him  to  defend  it,  which  he  neglected 
to  do.  HMf  that  plaintiff  could  recover  of  defendant,  not  only  the  amount 
of  the  judgment  recovered  against  it,  but  also  the  reasonable  expenses 
incurred  in  defending  the  action  against  it,  including  counsel  fees.  Inhab- 
itants of  Westfield  v.  Mayo  (Mass.),  292. 

t.  £f9idenee  of — market  value.}  The  market  value  of  cheese  at  C,  where  this 
cheese  was  to  have  been  delivered,  was  controlled  by  the  market  price  in 
New  York,  and  the  cheese  was  contracted  for  that  market.  Held,  that  it 
was  competent  on  the  question  of  damages  to  prove  the  value  of  the 
cheeee  in  New  York  and  the  cost  of  transporting  it  thither.  Bice  ▼. 
Manley  (N.  Y.),  80. 

in  action  by  attorney  for  services.]  See  Contracts,  613. 

ik  eteticn  against  broker  for  eonversUm  of  stock.]    See  Broker,  80. 

hi  action  for  ejectment  of  passenger.]    See  Carrier,  729. 

A  aetionfor  removing  support  of  soil.]    See  Support  of  Soil,  812. 

J»  QeHonf(n'  slander  qf  property.]    See  Slander  of  Property,  822. 

On  contract  of  surety .  ]    See  8  urbty,  404. 

Karthampton  tables.]    See  Eyidbnoe,  18. 

DAYS  OP  GRACE. 

Negotiable  coupons  are  entitled  to  days  Of  grace.    Evertson  v.  Nat.  Bank  (N. 
Y.),  9,  and  note,  15. 

DEBTOR  AND  CREDITOR 

Distribution  of  insolvent  estate  —  non-resident  creditors.]  See  CotHFUur  OF 
Laws. 
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DEED. 
"  Appturtenanees,"  whatpasHS  under.]    See  Eabembnts,  149. 
Implied  grant  of  right  of  way.]    See  Easbmbnts. 
Bounda/ry  of  highway.]    See  Boundakt,  229. 
CknencmtB — WMtruction  of]    See  Conflict  of  Lawb,  600. 

de  facto  officer. 

See  Office  and  Officer. 

DEFAMATION. 
See  Slander  and  Libel 

DEPOSITS. 
AppUeation  of — payment  ofdepontor's  note.]  See  Bank,  48,  and  not^  0Ol 
Gift  of.]    See  Gift,  447. 

DESCENT. 
Option  ofpurehaeenot  tranemieaible.]  See  Contract,  476. 

.  DIVIDENDS. 

When  apportumable.]  See  Apportionment,  261,  268. 

DIVORCE. 

1.  Judgment  of  another  State  —iohen  not  conclusiM.]  When  a  husband  goes 
into  another  State,  without  acquiring  a  domicile  there,  for  the  pnrpoee  of 
obtaining,  and  does  fraudulently  obtain,  a  divorce  for  a  cause  which 
occurred  in,  but  which  was  not  a  cause  of  divorce  by  the  law  of  this  State, 
a  court  of  that  State  has  no  jurisdiction,  and  its  decree  granting  the 
divorce  is  entitled  to  no  faith  and  credit  in  this  Commonwealth  as  a 
judicial  proceeding,  even  if  the  decree  recites  facts  sufficient  to  ^ve 
it  jurisdiction  ;  but  this  court,  the  husband  still  retaining  his  legal  domi- 
cile in  this  Commonwealth,  has  jurisdiction  of  a  subsequent  libel  of  hiA 
wife,  although  since  their  separation  she  has  resided  in  another  State. 
SewaU  V.  SewaU  (Mass),  299. 

8.  Ckmdonation.]  Where  a  wife  dismisses  a  libel  for  divorce,  and  agrees  to 
condone  the  husband's  previous  offenses  and  to  live  with  him  again,  if 
he  will  not  commit  further  acts  of  adultery,  and  he  does  afterward 
commit  adultery,  such  dismissal,  agreement  and  condonation  will  not 
bar  the  wife  from  suing  for  a  divorce  for  either  his  earlier  or  later  acts  of 
adultery,  lb. 

8.  Domicile — evidence  of.]  A  voting  list  of  a  town,  without  evidence  that  a 
person's  name  was  placed  thereupon  at  his  request,  and  a  tax  list  with 
a  memorandum  of  '*  paid "  against  his  name,  are  inadmissible  in  his 
favor  to  show  that  his  domicile  was  in  that  town.  lb. 

DOMICILE. 

^Mdenceof]  A  voting  list  of  a  town,  without  evidence  that  a  person's  name 
was  placed  thereon  at  his  request,  and  a  lax  list  with  a  memorandum  ''paid'* 
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DOMICILE  —  Continued, 
mgAinst  his  name,  are  iDadmisaible  in  his  favor  to  show  that  his  domicile 
was  in  that  town.     SevxiU  v.  SeioaU  (Mass.),  399. 

DWELLING. 
See  Inbukancb. 

EASEMENTS. 

1.  QuaneM&mente — vfhat  words  gufflcient  to  paes — '"^ appurtenances  "^  Where 
the  owner  of  land  has  a  way  over  one  portion  of  it  for  the  benefit  of 
another  portion  of  it,  such  way  is  a  non-continuous  ^t^oM  easement  and  will 
not  pass  on  a  sale  of  the  dominant  portion,  by  the  word  **  appurtenances'' 
merely,  but  there  must  be  words  sufficient  to  create  a  new  easement. 
Parsons  v.  Johnson  (N.  Y.),  149. 

2. .]     The  owner  of  land,  over  whicli  was  a  way  for  his  convenience,  sold 

the  land  adjacent  to  the  way,  describing  it  by  precise  and  definite  l>oun. 
daries,  bat  the  way  was  not  mentioned  and  there  were  no  general  words 
except  the  word  "appurtenances."  The  way  was  not  necessary  to  the 
purchaser.  Held,  that  the  way  was  a  non-continuous  quasi  easement  and 
did  not  pass.  lb. 

8L  Blight  of  teajf  —  grant  of,  when  implied.l  M.  C,  owning  a  tract  of  land 
bounded  N.  by  W.  street,  conveyed  to  D.  the  west  portion,  whereon  was  a 
well,  reserving  a  right  to  use  the  well  by  the  words,  *'  excepting  a  privi- 
lege to  the  well  of  water  on  said  lot,  which  I  reserve  for  the  use  of  my 
said  homestead  estate,"  this  homestead  estate  being  the  remainder  of 
the  tract  M.  C.  devised  to  J.  in  fee  simple  tlie  land  between  the  house 
and  the  lot  conveyed  to  D.,  together  with  a  tenement  in  the  house,  and  to 
S.  the  rest  of  the  homestead  estate.  For  a  long  period,  but  not  for  the 
time  required  to  gain  an  easement  by  prescription,  all  the  occupants  of 
the  homestead  estate  had  crossed  the  land  between  the  homestead  and 
D.'s  lot  on  their  way  to  the  well.  In  trespass  quare  clausum  brought  by 
the  grantees  of  J.  against  S.,  Iield,  that  the  way  across  J.'s  lot  could  not 
be  claimed  as  a  way  of  strict  necessity.  Held,  further,  that  the  way  could 
not  be  implied  from  the  circumstances  of  the  case  as  one  reasonably  nec- 
essary.    O'Borke  v.  Smith  (R.  I.),  440,  and  note,  446 

4. .]  Querp^  whether  the  grant  of  a  way  existing  de  facto  can  be  implied 

except  in  cases  of  strict  necessity,  lb. 

6. .]  SemJUe,  that  the  claimant  of  such  grant  must  be  required  to  show  that 

without  the  way  he  will  be  subjected  to  an  expense  excessive  and  dispro- 
portioned  to  the  value  of  his  estate,  or  that  his  estate  clearly  depends  for 
its  appropriate  enjoyment  on  the  way,  or  that  some  conclusive  indication 
of  his  grantor's  intention  exists  in  the  circumstances  of  his  estate,  lb. 

See  Support  of  Soil,  812. 

EDUCATION. 
Borard  of,  contracts  5y,  when  illegal.]  See  Contracts,  758. 

ELECTOR. 
Of  President  and  Vice-President  of  United  States.]  See  Office  and  Officer,  58& 
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ELECTION. 
IndietmerU  for  iUegtU  voting — intent.^  See  Criminal  Law, 575. 

EMINENT  DOMAIN. 

1.  Court  to  determine  uihet?u:r  vee  U  pubUe  or  prinate.]    It  is  a  question  for  the 

courts  to  determine  wlietlier  the  use  for  wliicli  private  property  is  soug^ht 
to  be  taken  by  eminent  domain  is  a  public  use,  and  a  grant  by  the  leg** 
islature  of  the  right  to  take  such  land  i»  not  conclasive  evidence  that  the 
use  is  public.    Matter  of  DeansvUie  Cemetery  Aesoeiation  (N.  Y  ).  86. 

2.  Cemetery  association,']     A.  statute  authorized  rural  cemetery  associations  to 

acquire  land  by  exercising  the  right  of  eminent  domain.  Held^  that  the 
use  was  a  private  one  and  the  statute,  therefore,  unconstitutional  and 
void.  lb. 

EQUITY. 
See  Set-ofp. 

EVIDBNCB. 

1.  Proof  beyond  reasonable  doubt  in  eivil  actions .]  In  an  action  on  a  policy  of 
insurance  against  loss  by  fire,  where  the  defense  is  that  the  piopartr 
insured  was  willfully  burned  by  the  assured,  the  rule  in  civil,  and  not  in 
criminal  cases,  as  to  tl),e  quantum  of  proof,  applies,  and  a  charge  to  the 
jury  that  the  defendant  is  bound  to  establish  the  defense  beyond  a 
reasonable  doubt,  and  by  the  same  measure  of  proof  that  would  be  neces- 
sary to  convict  the  plaintiff  if  he  was  on  trial  upon  an  indictment  charg- 
ing that  offense,  is  erroneous.  Kane  v.  T/ie  Hibernifi  Ins.  Co. , 3d& 

3.  Amount  of  necessary  to  justify  slander  imputing  crime.]    In   an  action  for 

slander  by  words  imputing  a  crime,  a  plea  of  juatification  may  be  sustained 
by  a  preponderance  o£  evidence;  it  is  not  necessary  that  it  should  be 
proved  beyond  a  reasonable  doubt.     Sloan  y.  Gilbert  (Ky .)^70S . 

8.  Northampton  tables]  In  an  action  to  recover  damages  for  negligently 
causing  death,  the  Northampton  tables  are  competent  evidence  to  show 
the  probable  duration  of  the  life  of  the  deceaaed,  which  is  an  element  in 
estimating  damages.     Sauter  v.  N.  T.  C  R,  R.Co,  (N.  Y.),  18. 

Of  domicile .  1    See  Domicile,  399 . 

Of  escape  of  prisoner.]    See  Criminal  Law,  590. 

Of  market  vaUu  ]    See  Damages,  30 . 

Of  usage  m  aeHon  against  broker  for  cowoerdon,]    Sse  Broker,  80. 

To  prow  custom  as  to  cerHfled  check.]  See  Banks,  139. 

Validity  of  statute  making  referee's  report  evidence,]    See  OoHWPmJTiONAL 

Law,  881, 424. 
In  criminal  cases,]    See  Criminal  Law,  267. 

EXECUTION. 
Sale —bidder  will  not  be  relieved  for  mistake.]    A  purchaser  at   an   execution 
sale    cannot   in    equity  be   excused    from   consunaraatuig  his    purcbaM 
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beoBUfle,  nerer  haying  attendftd  such  a  nale  beforo  and  not  UaariBg  the 
terms  of  the  sale,  he  supposed  hiineelf  to  be  boy ing- the  entire  estate  iu 
qaestion,  and  not  the  "  right,  title  and  interest "  of  the  jnd^mout  debtor 
in  it.      Upham  v.  ffamiU(^,  I.), 526,  and  note,  087. 

£X£lCUTOK  AND  ADMIN  I  ST  BATOR. 

1.  When  will  he  required  to  accmtnt  in  another  State.]    A  bill  in  eqnitj  to  en- 

force a  tmst  brought  against  an  administrator  alleged' that  tha  respondent  as 
administrator  withdrew  a  bank  deposit,  being  the  tmst  funds  in  queetion . 
The  answer  alleged  the  respondent's  appointment  as  administTntor  in 
Massachusetts,  and  that  aa  such  he  withdrew  the  deposit  and  held 
the  same  as  part  of  his  decedent's  estate.  Held,  iu  the  absence  of  deuinl 
by  th'e  administrator  that  he  held  the  deposit  as  administrator  in  Rhode 
Island,  that  the  court  would  presume  be  held  it  as  admintetimtor  in  Rhade 
Island,  and  would  order  him  to  aeoonnt  directly  with  the  complainant, 
the  trust  having  been  proven.     RayY.  Simmons  (R.  I.),  447. 

2 .  Judgment  againet,  not  binding  on  succeeding  ctdministrator,  de  bonis  non.]    A 

Judgment  against  an  execntoris,  as  to  a  succeeding  admtnwtrator  de  bonis 
non,  res  inter  cUios  acta:  it  is  neither  binding  on  him,  nor  admissible  as 
evidence  against  him.     Graves  v.  .F%oiMr«(Ala.),  555. 

8.  Trustees  for  creditor  —  when  unfiled  chattel  mortgages  void  as  to.]  VThen  a 
chattel  morgtgage  is  declared  void  by  the  statute, "  as  against  the  creditors 
of  the  mortgagor,"  and  the  mortgagor  dies  in  possession  of  the  mortgaged 
property,  leaving  an  insolvent  estate,  such  property  becomes  assets  in  the 
hands  of  the  executor  or  administrator  of  the  mortgagor,  whose  duty  as 
well  as  right  it  is  to  defend  his  possession  against  the  claim  of  tlie  mort- 
gagee, notwithstanding  such  mortgage  was  valid  as  against  the  mort- 
gagor.    EUboume  v.  Fay  (Ohio),  741. 

Distribution  of  estate  —  non-resident  creditors.]    See  Conflict  op  L\wb,  600. 
Notice  of  protest  to,]    See  Nbgotiablb  Instruments,  289. 

EXEMPTION  LAWS. 

When  do  not  apply  to  judgments  infanor  of  tfie  Slate.]  Statutory  exemptions 
from  levy  or  execution  do  not  apply  to  judgments  in  favor  of  tiie  State 
against  public  officers  and  their  sureties  for  public  moneys  collected  by 
such  officers.  Otherwise  as  to  judgments  in  favor  of  the  8taito  for  fisei 
and  costs.    CommonweiUth  v.  Lay  (Ky.),  718. 

FINDER. 
Of  lost  property — riglU  of.]    St^e  Lost  Property,  528. 
Laofeeny  byJ]  See  Criminal  Law,  678,  781. 

FIRE. 
Communication  of]    See  Railuoad,  314. 

FIRE  INSURANCE. 
See  Insurance. 
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FOREIGN  CORPORATIONS. 

SUUfUe  en  to  agerUt  —  effect  of  non-campUance  an  earUraeti — palenU,]  A 
statute  required  agents  of  foreign  corporations  to  file  in  certain  offices 
evidence  of  tlieir  appointment,  and  of  their  authority  to  accept  service  of 
process  for  the  corporation,  and  imposed  a  penalty  on  them  for  failing  so 
to  do ;  and  provided  that  no  such  corporation  should  enforce  a  contract 
made  with  its  agents  before  compliance  with  the  act.  Held,  (1)  that  the 
act  did  not  apply  to  the  agent  of  a  foreign  corporation  engaged  in  manu- 
facturing a  patented  article,  and  (2)  that  the  act  did  not  avoid  contracts  so 
made,  but  only  suspended  the  remedy  on  them  until  the  act  was  complied 
with.     W(BUer  A,  Wood  Mowing  Machine  Company  y.  CaldtoeU  (Ind.),  641. 

Taxation  of  shares  in  —  double  taxation.]    Sec  Taxation,  460. 

FOREIGN  JUDGMENT. 
When  not  condudee,]    See  DrvoRCB,  299. 
Jurisdiction  to  be  pleaded.]    See  Jjjdguent. 

FRAUD. 

1.  Big?U  to  rescind  contrtMct  for — dUigenee,  ]    Where  a  vendee  has  been  induced 

to  purchase  property  by  means  of  fraud  on  the  part  of  the  vendor,  mere 
want  of  diligence  ia  discovering  the  fraud  does  not  deprive  the  vendee 
of  his  right  to  rescind  because  thereof ;  he  owes  the  fraudulent  vendor  no 
duty  of  active  vigilance,  and  if  he  acts  promptly  after  actual  discovery  of 
the  fraud,  he  has  a  perfect  right  to  rescind.    Baker  v.  Le^er  (N.  Y.).'117- 

2.  Delay  to  rescind.]    It  seems  that,  as  a  general  rule,  a  delay  to  rescind,  after 

discovery  of  the  fraud,  does  not  operate  as  a  waiver  of  the  right,  or  as  a 
confirmation  of  the  fraudulent  contract.  Tb. 

8.  Bona  fide  purchaser.]  One  to  whom  a  bond  and  mortgage,  given  to  secure 
the  price  of  property  upon  a  fraudulent  sale,  is  assigned  without  any 
pecuniary  consideration  being  paid,  but  simply  as  a  gift,  does  not  occupj 
the  position  of  a  bona  fide  purchaser,  so  that  the  contract  cannot  be  r» 
Bcinded  as  to  him.  lb. 

In  imUaUon  of  trade-marks.]     See  Trade-marks,  22,  and  note,  87. 

See  Htatutb  of  Frauds. 

GARNISHMENT. 
CfofftdoX  salaries.]    See  Municipal  Corporatioks,  661, 784. 

GIFT. 

Deposit  in  bank — trust.]  B.  deposited  in  a  savings  bank  certain  moneys  is 
his  own  name  as  trustee  for  R.  B.  gave  the  bank-book  to  R..  who  ^ 
returned  it  to  B.,  in  whose  control  it  remained.  B.  was  childless.  R.  wv 
his  step-daughter.  It  was  in  evidence  that  B.  was  a  man  of  few  word^, 
and  that  he  treated  R.  as  his  daughter.  In  an  equity  suit  by  R.  aptin:it 
the  administrator  of  B.  claiming  the  deposit  as  trust  funds  held  by  B.  f<>r 
R.,  Jield,  that  the  trust  was  completely  constituted.  Held,  further,  that 
the  trust  being  constituted,  the  fact  that  it  was  voluntary  was  no 
for  refusing  relief.    Ray  v.  Simmons  (R.  I.),  447,  and  note,  451. 
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GRACE. 
6m  Days  of  Grace,  9. 

GRANT 
See  Dbbd, 

GUARANTY. 
1.  Of  eotteedon  —  %Dhen  may  be  enforced.']  One  who  guaranteei  tbe  collection 
of  a  promiBSory  note  is  liable  thereon,  although  no  legal  proceedings  have 
been  taken  against  the  maker,  where  the  latter  was  at  the  maturity  of 
the  note,  and  afterward  continued,  so  utterly  insolvent  that  an  action 
against  him  would  be  fruitless.     Brackett  v.  Rich  (Minn.).  703. 

3.  Of  payment — revocation  by  death,]  A  guaranty  of  the  payment  for  goods 
to  be  sold  to  another,  not  founded  upon  any  present  consideration  paftHing 
to  the  guarantor,  and  providing  that  it  should  continue  until  written 
notice  should  be  given  of  its  termination,  is  revoked  by  the  death  of  the 
guarantor.    Jordan  v.  Dobbins  (Mass . ),  80). 

HABEAS  CORPUS. 
TUie  of  Judicial  officer  cannot  be  tried  on.]    See  Officb  and  Officer,  874. 

HEALTH. 
See  Board  of  Health. 

HIGHWAY. 
Duty  of  town  to  fence  at  dangerous  place.]    A  town  is  not  bound  to  erect  bar- 
riers to  prevent  travelers  straying  from  a  highway,  although  there  is  a 
dangerous  place  at  some  distance  from  the  highway  which  they  may  reach 
by  straying.    Puffer  v.  Inhabitants  of  Orange  (Mass.),  868. 

Boundary  by.]    See  Boundary,  229. 

Excavations  adjoining — liability  for  injuries  from.]  See  Nuisance,  175,  and 
note,  188. 

lAability  of  towns  for  failing  to  keep  in  repair,  discussed  arguendo.]  See  Muni- 
ciPAL  Corporations,  882l 

Liability  for  injuries  from  defects  in.]    See  MuNicrPATi  Corporation,  420,  520. 

HOMICIDE. 
Self-defense  —  retreating  to  the  toall.]    See  Criminal  Law,  738. 

HUSBAND  AND  WIFE. 
Tort  done  by  w^fe — action.]    A  husband  and  wife  are  jointly  liable  for  a  tort 
done  by  her  in  his  absence,  but  under  his  direction  and  instigation.  Sand$ 
V.  Foley  (Mass.),  270. 

ILLEGAL  CONTRACTS. 
See  Contracts. 

IMPUTED  NEitLIGENCE 
See  Neougrnce,  1. 
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INDICTMENT. 
See  CRiMHf  All  Law. 

IND0R8BR. 

See  NbOOTTABLB  IHSTRUlCElfTB 

INFANCY 
Of  juTtfT^  ne%B  triiA,'\    See  Jury,  258. 

INJUNCTION. 

1.  To  reetrain  cdUeeHon  of  tax.]    A  ooart  of  equity  has  jarifldictiim  to  enjoin  a 

sheriff  from  making  Bale  of  penonal  property  for  the  pajrment  of  taxes, 
on  which  he  haa  levied,  where  the  hill  alleges  that  aaid  taxes  have  been 
fully  paid  and  discharged.    Lewie  ▼.  i^eneer  (W.  Va.),  619,  and  note,  023. 

2.  .]     Upon  proof  that  the  taxes  have  been  paid  off  and  disdiarged,  the 

injunction  will  be  perpetoated.  lb. 

INJUNCTION. 
To  reetrain  ittegal  pubHcaHon  of  tax  list.]    See  Taxation,  904. 

INSURANCE. 

FIRE. 

1.  Deecription  of  interest— false  swearing  in  proof  of  loss.]    A  policy  of  insur. 

ance  on  a  building  was  conditioned  to  be  void  unless  '*the  interest  of 
the  assured,  whether  as  owner,  lessee,  or  otherwise,  in  the  property  shall 
be  truly  stated  in  the  policy,*'  and  also  for  false  swearing  in  the  proof  of 
loss.  The  building  was  built  by. the  assured  upon  land  leased  by  them 
for  a  term  of  years  and  under  a  provision  that  at  the  expiration  of  their 
lease,  the  building  should  be  delivered  up  to  the  lessor.  The  poli^ 
described  the  building  as  "  their  two-story  brick  building  situated  on 
leased  land,"  and  in  the  proof  of  loss  which  was  sworn  to,  they  stated 
that  the  building  belonged  to  them  and  that  no  one  else  had  any  interest 
in  it.  Held^  that  the  policy  was  not  avoided  either  for  inaoffleieBt  deaeiip- 
tion  of  interest  or  for  false  swearing  in  the  proof  of  loas.  FimU  v.  Spring- 
field Ins.  Co.  (Mass.),  908. 

2.  When  contract  entire.]    When  the  consideration  for  a  policy  of  insarance 

against  fire  is  single,  and  the  amount  assured  a  gross  sum,  the  contract  is 
entire,  although  the  snm  assured  is  apportioned  among  seveial  fi^** 
items  of  the  property  covered ;  and,  therefore,  a  breach  of  the  conditions 
of  the  policy  as  to  one  Item  avoids  the  whole  policy.  Plath  v.  Minnesota 
Farmers^  Mutual  Fire  Inmsranee  Association  (Minn.),  09T. 

8.  Notice  to  insurer  —  what  sufficient.]  A  policy  of  fire  insurance  required 
the  assured  to  give  the  insurers  notice  of  any  mortgage  made  on  the 
property.  Held,  that  the  assured  was  bound  to  give  actual  notice,  and 
the  sending  of  notice  by  mail  was  insufficient,  unless  it  was  actually 
received  by  the  company,  lb. 

#.  QmdUion  in  policy  —  leaving  premises  wseant.]  A  policy  of  fire  insurance 
on  a  dwelling-house  was  conditioned  to  be  void  if  the  house  should  "  be- 
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ixmao  TBcated  by  the  somoral  oi  the  owner  or  occn^aat."  HM,  tbat  the 
ooaditioD  referred  to  a  permanent  removal  and  an  entire  abandonment 
of  the  houae  aa  a  place  of  residence,  and  that  the  queation  whether  there 
had  baen  such  removal  was  for  the  jary.  CumtiaiMi  v.  Agricultural  Im. 
Co.  (X.  Y.),  Ill,  and  note,  114. 

fik  Warraoin —  o^cupatwn  of  premiiM,]  A  policy  of  fire  inaurance  was  iaaued 
by  defendant  '  on  his  two-st^ry  and  extenskm  frame  building  occupied 
as  a  dwelling/'  Heldy  that  the  claase  was  a  warranty,  and  that  the  policy 
was  void  if  the  house  was  not  at  the  time  occupied  as  a  dwelling.  Alex- 
ander ▼.  Oermania  Fire  Ine.  Go,  76,  and  note,  79. 

6.  Drfenee  of  willful  burning  —  amoynt  of  proof. 1    In  an  action  on  a  policy  of 

insurance  against  loss  by  fire,  where  the  defense  is  that  the  property 
insured  was  willfully  burned  by  the  assured,  the  rule  in  civil,  and  not  in 
criminal  cases,  as  to  the  quantum  of  proof,  applies,  and  a  charge  to  the 
jury  that  the  defendant  is  bound  to  establish  the  defense  beyond  a  reason- 
able doubt,  and  by  the  same  measure  of  proof  that  would  be  necessary  to 
convict  the  plaintiff  if  he  was  on  trial  upon  an  indictment  charging  that 
offense,  is  erroneous.    Kane  t.  Hibemia  Ins.  Co.  (N.  J.),  289. 

LIFE. 

7.  Applicatum  —  medical  examination  —  toarranties.]    The  medical  examiner 

of  a  life  insurance  company  is  not,  unless  expressly  authorized,  the  agent 
of  the  company  in  filling  up  an  application  for  insurance,  and  the  com 
pany  is  not  bound  by  his  acts  therein,  or  estopped  by  his  knowledge. 
Flynn  v.  Equitable  Life  Assurance  Society  (N.  Y.),  134. 

8.  W?ien  appUeation  does  not  became  a  part  of  policy  —  tsarranties.]      An 

application  for  a  policy  of  life  insurance  contained  an  agreement  that  the 
answers  and  statements  should  "be  the  basis  and  form  part  of  iImj  con- 
tract or  policy,  and  if  the  same  be  not  in  all  respects  true  and  jcorrectly 
stated  the  said  policy  sliall  be  void  according  to  the  terms  thereof."  The 
policy  declared  that  the  insurance  was  "  in  consideration  of  tht  represen- 
tations," etc.,  and  tliat  fraud  and  intentional  misrepresentations  vitiate 
the  policy,  but  did  not  otherwise  refer  to  the  application.  JleUl,  that 
the  agreement  and  statements  in  the  application  did  not  become  a  part 
of  the  policy,  and  were  not  warranties,  and  that  the  policy  was  avoided 
only  for  fraud  or  intentional  misrepresentations.  American  Popvlnr  Life 
Ins.  Co.  V.  Day  (N.  J.).  198. 

9.  Condition  in  policy — death  tokile  under  influence  of  liquor.]     A  policy  of 

life  insurance  was  conditioned  to  be  void  if  death  should  occur  "  while 
the  insured  was  or  in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  drink.'*  ITeld^  that  if  the  insured  was  under  the  iuflu- 
enoe  of  intoxicating  drink  when  he  died  the  policy  was  avoided  and  that 
it  was  immaterial  whether  or  not  the  drunkenness  was  the  cause  prox- 
imate or  remote  of  the  death.  Shader  v.  Railway  Passenger  Asftnrance 
Co,  (N.  Y.),  65. 

iO.  Ansigntiment  ofpalicyJ]    The  sale  and  assignment  of  a  lifts  insurance  policy 

oatstanding  and  valid,  and  containing  no  prohibition  of  such  alienation  ^ 
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IB  good,  though  made  to  one  who  has  no  interest  in  the  life  inBnred,  pnv 
vided  such  eale  and  assignment  ia  a  bona  fide  transaction  and  not  a  device 
to  evade  the  law.  Query,  whether  in  Rhode  bland  a  person  can  legally 
take  out  an  original  policy  on  a  life  in  which  he  has  no  interest.  Clark 
V.  Aaen  (R.  I.),  496. 

BemofHil  of  eauaes  to  United  Statee  court — petition  by  agent,]  See  Bbkoyal 
OF  Caubbb,  188,  and  note,  143. 

INTENT. 
See  Criminal  Law,  575. 

INTEREST. 

1.  Interest  upon  intereetJ]    An  agreement  to  pay  interest  upon  interest  mast,  in 

order  to  he  valid,  he  made  after  the  interest  which*  is  to  bear  interest  has 
.  become   due,  and  it  must  be  supported  by  a  sufficient  consideratioD. 
Young  v.  HiU  (N.  Y.),  99. 

2.  Agreement  for,]     Agreements  to  pay  interest  in   future,   upon  interest 

already  accrued,  have  a  consideration  in  the  forbearance  of  payment ;  but 
a  retrospective  agreement  to  pay  interest  on  interest  must  be  supported 
by  other  consideration  than  the  moral  obligation  of  the  debtor  to  compen- 
sate his  creditor  for  a  loss  of  interest .    76. 

8.  Action.]  A  executed  his  bond  to  B,  conditioned  for  the  payment  of  a  Bom 
of  money,  with  annual  interest.  A  was  the  agent  of  B,  and  had  the  band, 
with  the  other  securities  of  B,  in  his  hands.  A  annually  computed  the 
amount  due  upon  the  bond,  compounding  the  interest  and  entering  the 
result  on  the  bond.  At  the  termination  of  his  agency,  an  account  vns 
stated  between  A  and  B,  one  item  of  which  was  the  amount  due  on  the 
bond  according  to  such  computations  of  A ;  had  simple  interest  only  b4^en 
re<dLoned  the  payments  of  A  were  more  than  sufficient  to  pay  the  bond 
in  full.  Held,  (1)  that  there  was  no  sufficient  agreement  to  pay  compound 
interest,  and  (2)  that,  if  there  was  any  thing  due  upon  the  bond,  it  ooald 
not  be  recovered  in  an  action  as  upon  an  account  stated,  but  that  the  actioa 
should  have  been  upon  the  bond,  lb, 

4.  Special  ratee^  when  illegal.]  A  special  statute,  authorizing  a  corporation  tc 
take  a  rate  of  interest  greater  than  that  allowed  by  the  general  law,  is 
unconstitutional.    Gordon  v.  Winchester  Building  Aee.  (Ky.),  713. 

When  apportionable.]    See  Apportionment,  261. 

JUDGE. 

Liability  of ,  to  civU  action — conspiracy  by.]  Complaint  against  a  judge  for 
maliciously  conspiring  with  others  to  institute  in  his  court  a  malicious 
prosecution  against  the  plaintiff,  Pield  good  on  demurrer.  Steteart  v. 
Cooley  (Minn.),  690,  and  note,  692. 

JUDGMENT. 

1.  JPbreign — jurisdiction  of  foreign  court  must  be  pleaded,]  In  anacfcioD  on  a 
judgment  rendered  in  another  State,  the  declaration  must  show  that  the 
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ooart  rendering  it  had  jurisdiction  both  of  the  cause  of  action  and  of  the 
defendant's  person;  jurisdiction  of  the  cause  of  action  is  not  shown  by 
setting  out  the  record  of  the  judgment.     Oebfiard  v.  Gamier  (Ky.),  721. 

2.  When  voidable.]  A  joint  judgment  against  two  parties,  one  of  wliom  only 
was  served  with  process,  is  voidable.     Netoburg  v.  Munslunoer  (Ohio),  769. 

Agdinet  executor  not  binding  on  administrator  de  bonis  Tion.]  See  Executob 
AND  Adminibtbatob,  555. 

Of  another  State,  when  not  conclttsive.]    See  Divorce,  299, 

JUDICIAL  NOTICE. 
Of  navigabiUty  of  stream.]    See  Boumdaky,  655. 

JUDICIAL  SALE. 
Mistake  of  bidder.]    i6^«  ExBCunoN,  525,  and  note,  537. 

JURISDICTION. 

Of  actions  relating  to  patents,]    See  Patents,  78. 

OfctcHon  to  enforce  vendor* s  lien.]    See  Bankruptcy,  698. 

Of  State  court  to  enjoin  process  of  Federal  court.]  See  Conflict  of  Jurisdic- 
tion, 412. 

When  State  court  loses.]    See  Rbmoval  of  Causes,  138. 

Must  be  pleaded  in  action  on  foreign  judgmetU.  ]    See  J  udgmknts,  721 . 

JURY. 

Neto  trial — infancy,]  A  verdict  will  not  be  set  aside  because  one  of  the  ju- 
rors  was  an  infant,  where  his  name  was  on  the  list  of  jurors  returned  and 
impaneled,  though  the  losing  party  did  not  know  of  the  infancy  until 
after  verdict.     Wassum  v.  Feeney  (Mass.),  258. 

LANDLORD  AND  TENANT. 

1 .  Forcible  entry  by  landlord  and  ejectment  of  tenant  at  sufferance.]  A  land> 
lord  forcibly  entered  upon  premises  and  ejected,  without  unnecessary 
force,  a  tenant  who  was  holding  over  after  the  expiration  of  his  tenancy, 
and  who  had  reasonable  notice  to  quit.  Held,  that  tlie  landlord  was  not 
liable  to  an  action  for  an  assault,  although  he*  might  be  indicted  for  a 
breach  of  the  peace  in  the  forcible  entry.     Low  v.  Elwell  (Mass.),  272. 

9.  Notice  to  guU.]  A  tenement  was  let  by  the  month,  to  wit,  from  Decem- 
ber 18  to  January  18.  Notice  in  writing  to  terminate  the  tenancy  was 
given  by  the  landlord,  and  contained  a  direction  to  the  tenant  to  vacate 
on  or  before  January  17.  UM^  not  a  legal  notice,  the  day  mentioned  in 
it  not  corresponding  with  the  day  of  commencement  of  the  tenancy 
Waters  v.  Young  (R.  I.),  409. 

LARCENY. 
See  Criminal  Law. 
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LEGISLATURE. 
Ncn^^eaidmU  witn$u  bpfare^  exempt  from  am$t»]    8b^  Wmmm,  MOl 

LIBEL. 
See  Slander  and  Libbl. 

LIEN. 
€f  render  -^jurietUetionJ]    See  B ankroftct,  098. 

LIFE  INSURANCE. 
See  Insurance. 

LIMITATION  OF  ACTIONS. 

1.  Acknotcledffment  of  debt — payment  by  note  of  third  pereone.]    A  debtor 

delivered  to  hia  creditor,  in  part  payment  of  his  debt,  the  promiopory  note 
of  a  third  person  wiiich  was  paid  at  maturity.  Held,  that  diis  waa  auffi- 
cient  acknowledgment  of  the  debt  to  suspend  the  operation  of  the  statute 
of  limitation ;  but  that  the  statute  began  to  run  again  from  the  time  when 
the  note  was  delivered  to  the  creditor  and  not  from  the  time  when  it  ws 
paid.     Smith  v.  Hyan  (N.  Y.),  60. 

2.  Indorsement  of  payment.]     An  indorsement,  in  the  handwriting  of  tlie 

debtor,  but  not  signed  by  him,  of  a  payment  of  part  of  a  promiiisory  note, 
will  not  prevent  the  operation  of  the  statute  of  limitations,  if  no  money  or 
valuable  consideration  actually  passes  between  the  parties,  even  if  the 
parties,  at  the  thneof  the  indonement,  orally  agree  that  it  shall  be  deemed 
to  be  a  payment.    Blanchard  v.  Blanchard  (Mass.),  d97. 

LOCAL  IMPROVEMENTS. 
Asiesementi  for,  are  not  taxee.]    See  ABaBSSMENTS,  472. 

LOST  PROPERTY . 

1.  Bight  of  finder.]    A  bought  an  old  safe,  and  afterward  offered  it  to  B,  who 

refused  to  purcliase  it.  It  waa  then  left  with  B  for  sale,  B  having  per- 
mission to  use  it.  B  found  between  the  outer  casing  and  the  lining  a  roll 
of  bank  bills  belonging  to  -some  person  unknown,  whereupon  A  first 
demanded  the  money  and  then  demanded  the  safe  and  ita  contents  as  they 
were  when  B  received  them.  The  safe  was  returned,  but  the  money  re> 
tained  by  B.  In  assumpsit  brought  by  A  against  B  for  the  money  found, 
A«^<!,  that  as  against' A,  B  was  entitled  to  retain  the  money.  Durftev. 
Jonee  (R.  I.),  528,  and  note,  581. 

2.  .]    The  finder  of  lost  property  is  entitled  to  it  as  against  all  the  world 

except  the  real  owner,  and  ordinarily  the  place  where  it  is  found  la  of  no 
consequence.  lb. 

Larceny  of,  by  finder.]    See  Criminal  Law,  678,  731. 

MANDAMUS. 

WiU  not  lie  to  compel  appronalof  ojicud  bond.]  The  approval  of  an  official 
bond  is  a  judicial  and  not  a  ministerial  duty  and  not  compellable  by  man- 
damns .     Ex  parte  Harrie  (Ala . ),  559 . 
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MARRIAGE. 

Prami»6  to  marrjf^  f§hen  againsi  public  poUe^J]  A  promise  of  a  Buurried  man  to 
marry  when  a  divorce  shoold  be  decreed  between  Uimself  and  hia  wife,  in 
a  Bait  then  pending,  is  contrary  to  pnblic  policy,  and  void.  Ifaice  v.  Brown 
(N.  J.),218. 

MASTER  AND  SERVANT. 

1 .  Rule  of  lidbiUtff  —  nsgligenee .  ]  In  order  to  establiflli  tlie  liability  of  one  per- 
son for  an  injury  occasioned  by  the  negligence  of  another  it  is  not  enongh 
to  show  that  the  person  whose  negligence  caused  the  injury  was  at  the 
time  under  ah  employment  by  the  person  who  is  sought  to  be  charged .  It 
must  be  shown  in  addition  that  the  employment  created  the  relation  of 
master  and  servant  between  them.  King  v.  N.  Y,  C,  etc.,  R.  B.  Co. 
(N.  Y.),  87. 

3.  Contractor  and  contractee."]  A  contractor  and  contractee  do  not  sustain  the 
relation  to  each  other  of  master  and  servant,  and  the  latter  is  not  liable 
for  an  injury  occasioned  by  the  negligence  of  the  former  or  hia  servants 
in  performing  work,  not  in  itself  a  nuisance,  upon  his  premises.  Jb. 

8.  .]     Where  the  contractee  furnishes  tools  to  the  contractor  with  which 

to  do  the  work  agreed  and  they  are  suitable  and  safe  when  furnished, 
the  contractee  is  not  liable  for  any  injury  happening  from  the  lack  of 
repair  in  the  absence  of  an  express  agreement  on  his  part  to  keep  tht>  tools 
in  repair.  And  if  the  contractee  agrees  to  repair  the  tools  wiien  notified 
that  they  need  it,  his  duty  will  not  arise  until  such  notice  is  given,   lb. 

MORTGAGE. 

1.  Qf  property  to  be  subsequently  acquired.]    A  mortgage  of  personal  property 

to  be  subsequently  acquired  conveys  no  title  to  such  property  when  acquired, 
which  is  valid  at  law  against  the  mortgagor  or  his  voluntary  assignee, 
unless  after  acquisition  possession  of  snch  property  is  given  to  tlie  mort- 
gagee, or  taken  by  him  under  the  mortgage.  Williams  v.  Briggn  (R.  I.), 
518. 

2.  .]     Although  a  mortgage    of  personal  property   to  he  subsequently 

acquired  is  in  itself  inefTectual  to  vest  in  the  mortgagee  a  legal  title  to  the 
property,  yet  if  after  acquisition  by  the  mortgagor  the  mortgagee,  by  deliv- 
ery from,  or  by  consent  of,  the  mortgagor,  takes  possession  of  the  prop- 
erty under  the  mortgage  conveyance,  the  title  to  the  property  bolh  in 
law  and  equity  vests  in  the  mortgagee  without  further  conveyance  or  bill 
of  sale.     Cook  v.  Corthell  (R.  I.),  518. 

Chattel,  when  void  as  to  creditors.]    See  Executors  and  Administrators,  741. 

Cfinterett  of  one  tenant  in  common.]    See  Tenants  in  Couhon,  466. 

Payment  to  agerU —  w?ien  authorized.]    See  Agency,  157. 

MUNICIPAL  CORPORATION. 

1.  Liabiiity  of ,  to  private  artion  for  neglect  of  general  duty.]  No  private  action, 
unless  expressly  authorized  by  statute,  can  be  maintained  against  a  city 
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for  the  neglect  of  a  public  daty  imposed  upon  it  by  law  for  the  benefit  of 
the  public,  and  from  the  performance  of  which  the  corporation  receives 
no  profit  or  advantage.    HiU  v.  City  of  Boston  (Mass.)*  *^32. 

2.  .]     A  child,  attending  a  public  school,  in  a  school-house  provided  bjr 

a  city,  under  the  dutj  imposed  upon  it  by  general  laws,  cannot  maintain 
an  action  against  the  city  for  an  inj  ury  suffered  by  reason  of  the  unsafe 
condition  of  a  stair  case  in  the  school-house,  over  which  he  is  passing. 
Jb. 

8.  .]     A  city  or  town  charged  with  a  public  duty  in  consideration  of 

valuable  privileges  is  liable  to  an  individual  who  suffers  special  injury 
from  a  neglect  of  the  duty ;  and  a  city  or  town  which  dt;rive8  an  emolu- 
ment from  the  exercise  of  powers  conferred  upon  it  is  liable  for  the  neg« 
ligent  or  unskillful  exercise  of  these  powers  by  its  agents,  or  for  the  neg- 
lect of  a  duty  which  is  imposed  by  or  results  from  the  exercise  of  them. 
Aldrieh  v.  Tnpp  (R.  I.),  434. 

4.  .]     In  such  cases  the  officers  engaged  in  the  execution  of  the  pow- 

ers  are  to  be  regarded  as  the  agents  of  such  city  or  town.  lb. 

5.  Liability  of,  for  a4U8  of  agents.\    A  statute  of  the  State,  enabling  a  city  to 

introduce  pure  water,  empowered  the  city  to  elect  water  oommissionera 
for  a  fixed  term,  and  for  such  subsequent  terms  as  the  city  might  dete^ 
mine,  to  prescribe  the  duties  and  compensation  of  the  commissioners,  and 
to  regulate  the  mode  and  causes  of  their  removal  from  office.  The  city 
owned  the  water-works,  received  rents  for  water,  and  controlled  the  use 
and  distribution  of  the  water.  In  an  action  against  the  city  for  damages 
resulting  from  an  unsafe  highway,  the  damage  being  can.sed  by  a  stream 
of  water  thrown  from  a  city  hydrant  across  the  highway  by  the  employees 
of  the  water  commissioners,  hdd,  that  the  water  commissioners  and 
their  employees  were  the  servants  of  the  city,  and  that  the  city  was  respon- 
sible for  their  acts.    lb. 

6.  Streets — liability  for  injury  ifi — city  liable,  although  third  parti^^  are 

bound  to  repair.]  The  charter  of  a  horse  railroad  company  required  it 
to  restore  all  streets  through  which  it  should  lay  its  tracks  to  a  good 
condition,  and  maintain  them  in  repair,  and  made  the  company  liable  for 
loss  or  damage  occurring  through  its  negligence  in  restoring  or  repairing 
such  streets,  and  liable  over  to  the  city  for  all  money  which  the  latter  was 
compelled  to  pay  by  reason  of  the  non-repair  of  such  streets.  Held,  that 
the  city  was  liable  for  neglecting  to  keep  its  streets  safe  and  convenient 
for  public  travel.  Held,  further,  that  the  duty,  resting  upon  a  town  or 
city,  to  keep  its  highways  safe  and  convenient,  is  a  public  duty,  and  that 
it  has  no  power,  unless  authorized  by  statute,  to  divest  itself,  either  by 
contract  or  ordinance,  of  its  capacity  to  discharge  this  duty.  Watson  v. 
Tripp  (R.  l.),420. 

7.  .]    Semble,  that  the  liability  of  the  railroad  company,  as  above  ststeil, 

is  a  matter  which  may  be  considered  by  the  iury  in  determining  whether 
or  not  the  city  has  been  guilty  of  any  culpable  neglect  or  want  of  reaaoih 
able  care.  lb. 
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8.  jAobilUyfor  injury  resulting  from  change  of  grades  of  streets.]    A  city  wan 

lequired  by  its  charter  to  keep  its  streets  in  proper  repair  and  was  aatlior- 
ized  to  grade  them  and  to  alter  their  grade.  It  so  changed  the  grade 
of  certain  streets  as  to  cause  surface  water  which  formerly  flowed  in  other 
streets,  or  which  was  ponded  at  some  distance  from  plaintiffs  estate,  to 
flow  onto  his  estate  and  into  his  cellar  and  well.  JTeldy  that  the  city  was 
liable  for  the  damages  thus  caused.    Tnman  v.    Tripp  (K.  I.),  520. 

9.  Liability  for  defect  in  setoer.]    In  an  action  against  a  city  t^  recover  dama- 

ges for  injuries  occasioned  by  the  overflow  of  a  sewer,  ?ieldf  that  plain-  ' 
tiff  could  not  recover  without  proving  either  fault  in  the   construction 
of  the  sewer,  or  negligence  in  removing  obstructions  after  notice  of  their 
existence.     Smith  v.  Mayor  (N.  Y.},  53. 

10.  Liability  of  for  injury  occasioned  by  violation  of  ordinance.]  A  house  in 
a  city  was  destroyed  by  fire  set  by  sparks  from  an  engine  which  was,  by 
an  ordinance,  a  nuisance  subject  to  abatement,  but  which  the  city  liad 
neglected  to  abate.  Held,  that  the  owner  of  the  house  could  not  main- 
tain an  action  against  the  city.     Davis  v.  Montgomery  (Ala.),  545. 

11.  Fire  limits  —  power  of  city  to  establish.]  A  city  cannot,  without  express 
authority,  in  either  its  charter  or  by  statute,  establish  fire  limits  and 
declare  wooden  buildings  within  such  limits  to  be  nuisances.  Jiye  v. 
Peterson  (Tex.),  608. 

12.  When  not  liable  on  controtts  of  its  officers.]  Those  dealing  with  the 
agents  of  a  municipal  corporation  must  at  their  peril  see  to  it  that  such 
agents  are  acting  within  the  line  of  their  duty  and  in  the  manner  directed 
by  the  charter.     McDonald  v .  TJie  Mttyor  (N.  Y . ).  144. 

18.  .]     The  charter  of  a  city  prohibited  it  from  incurring  liability,  except 

in  a  specified  manner.  Held^  that  the  city  was  not  liable  for  material 
purchased  by  an  ofi[icerof  the  city  and  used  in  repairing  its  streets,  when 
the  method  of  contracting  specified  by  the  charter  was  not  followed,   lb. 

14.  Action  for  breacli  of  duty  impoaed  by  municipal  ordinance..  \  A  municipal 
ordinance  required  the  removal  of  snow,  etc.,  from  sidewalks,  by  the 
owner  of  the  adjoining  premises,  and  prescribed  a  penalty  for  neglect. 
H.,  being  injured  by  a  fall  on  a  sidewalk,  slippery  with  snow  which  had 
not  been  removed,  sued  S.,  the  owner  of  the  adjoining  premises,  claiming 
that  3.  was  liable  in  damages  to  H.  on  account  of  the  violation  of  the  ordi- 
nance by  S.:  Ileldt  that  the  action  would  not  lie.  Heeney  v.  Sprague  (R. 
I.).  602. 

15.  .]    Tlie  violation  of  a  duty  imposed  by  a  municipal  ordinance,  and 

sanctioned  by  a  fine,  will  not  support  an  action  on  the  case  for  special 
damages  in  favor  of  one  injured  by  the  violation  and  against  the  violator. 
Jb. 

16.  .]    iS^m^^,  that  where  a  statute  imposed  a  duty,  unless  the  duty  is 

for  the  benefit  of  particular  persons  or  classes,  or  is  in  consideration  of 
some  emolument  or  privilege  conferred,  a  person  damnified  by  the  viola* 
tion  of  the  duty  cannot  maintain  an  action  on  the  case  against  the  violator 
for  special  injuries  caused  by  the  violation, —  the  only  liability  arising 
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from  the  violation  of  sach  a  duty  being  the  penahj  presoribed  b^  the 

statute,  lb. 

17.  .]     Query f  How  far  does  a  liability  upon  a  statutory  duty  arifle  from 

Stat.  Westm.  H.  ch.  50?  76. 

18.  Power  to  enact  ordinances. 1  The  power  to  enact  ordinances  being  dele- 
gated must  he  strictly  construed.  lb. 

19.  Oarniehment  of  officer* 8  salariee.'l  The  salary  of  a  city  officer  may  be 
attached  or  garnished  while  in  the  hands  of  the  city,  in  proceedings  sup- 
plementary to  execution.     JRodman  v.  Museelman  (Ky.),  734. 

20.  .]     The  salary  or  wages  of  an  officer  or  servant  of  a  county  cannot 

be  subjected,  in  the  hands  of  the  county,  to  garnishment  or  proceedings 
supplementary  to  execution.     Wallace  v .  Lawyer  (Ind.),  661 . 

Contracts  €f  agents  of — wh6n  principal  not  a  party  to.]  See  Aosnct»  453. 

IhUy  of  town  to  fence  highway  at  dangerous  place].  See  Highway,  968. 

Measure  of  damages  against  author  of  nuisance  for  amount  of  Judgment  recov- 
ered therefor  against  dty.]  See  Damages,  293. 

NEGLIGENCE. 

1.  Liability  of  one  riding  in  oarrietge  for  Tiegligetiee  of  dri9er.]    Plaintiff  ac- 

cepted an  invitation  from  C.  to  ride  witli  him  in  his  carriage  and  while 
BO  riding  was  injured  by  collision  with  defendant's  engine.  C.  was  com- 
petent to  manage  a  horse.  Held,  that  plaintiff  was  not  chargeable  witii 
C.'s  negligence  contributing  to  the  injury.  Bobinson  v.  New  T&fit  Centrtd, 
etc.,  R.  R.  Co.  (N.  Y.),  1,  and  note,  4. 

2.  Liability  of  carrier  for  injury  to  non -paying  passenger.]  A  railroad  company 

is  liable,  in  the  absence  of  express  stipulation  to  the  oontimry,  fbr  an 
injury  caused  by  its  negligence  to  a  passenger  lawfully  on  ita  ttain, 
although  he  pays  no  fare — i.  ^.,  as  to  the  mesaenger  of  an  expresa  com- 
pany.   Blair  v.  Erie  Ry.  Co.  (N.  Y.),  55. 

8.  Proximate  and  remote  cause  —  mistake  of  surgeon,  when  wiU  net  rdietf 
wrongdoer.]  Plaintiff's  intestate,  by  reason  of  defendant's  negligence, 
received  an  injury  which,  without  surgical  treatment,  would  have  cauijed 
death.  He  employed  a  competent  and  skillful  surgeon,  who,  in  perform- 
ing the  operation,  made  a  mistake  sufficient  of  itself  to  cause  de«th.  Held, 
that  the  defendant  was  liable.  Sautter  v.  New  York  Central,  <fe.,  J2.  R. 
Co.  (N.  Y.),  18,  and  note,  21. 

Communication  of  fire — contributory.]  See  Railboad,  314. 
When  master  liable  for  acts  of  one  in  his  employ — contractor  and  eantraetee.] 
See  Mastsb  and  Servant,  87. 

NEGOTIABIiE  INSTRITMENTB. 

1.  Checks  laches  in  presenting  for  payment.]  A  creditor  received  on  aeooant 
of  his.  debt,  at  his  own  dwelling,  in  the  evening  of  Wedneeday,  his  debt- 
or's check  on  a  bank  in  a  town  fifteen  miles  away.  The  mail  to  that  town 
closed  at  the  post  office  nearest  to  and  three  or  four  miles  from  the  credi* 
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tor's  residence  at  7.30  o'clock  the  next  morning,  and  the  next  following 
mail  closed  at  the  same  hour  on  Saturday,  arriving  at  the  bank  town 
between  ll  A.  M.  and  noon.  The  check  was  not  sent  hj  either  mail.  The 
bank  stopped  payment  at  noon  on  Saturday,  ffdd,  that  there  was  no 
laches  in  not  sending  the  check  on  Thursday,  nor  on  Saturday,  because,  if 
the  creditor  had  then  sent  it  to  his  agent,  the  latter  would  have  had  at  least 
all  that  day  in  which  to  present  it,  and  that,  therefore,  the  debtor  was  not 
discharged.     Cox  v.  Boone  (W.  Va.),  (J27. 

8.  Coupons  — fjohen  negotiable .  ]  The  coupons  to  negotiable  bonds  are  them- 
selves negotiable  instruments  when  detached,  provided  they  are  negotia- 
ble in  form,  and  they  are  governed  by  the  same  rale  as  other  negotiable 
instruments.  Bhertson  v.  The  NatUmal  Bank  of  Newport  (N.  Y.),  9,  and 
note.  15. 

8.  TUle  ofpnrchaeer  of  negotiable  coupons.']   The  purchaser  of  negotiable  cou- 

pons before  maturity,  in  the  usual  course  of  business  and  in  good  faith, 
acquires  a  good  title  thereto  although  they  have  been  stolen.     Jh. 

4  Coupons  entitled  to  grace,"]  Negotiable  coupons  are  entitled  to  days  of  grace, 
and  one  who  purchases  them  before  the  expiration  of  the  last  day  of 
grace   is  a  purchaser  before  maturity.  75. 

6l  Coupons — when  not  negotiable.]  Interest  coupons  and  warrants  not  nego- 
tiable in  form  are  not  negotiable  instruments  when  separated  from  the 
bonds  although  the  latter  are  themselves  negotiable,  and  the  purchaser  of 
these  detached  instruments  takes  them  subject  to  all  defects  in  the  title  of 
the  transferor,  lb. 

6.  Indorsement  for  collection  —  special  indorsement  —  right  of  indorsee .  ]  A  bill 
of  exchange  specially  indorsed.  "Pay  C,  or  order  on  account  of  B,"  was 
indorsed  generally  by  C,  sent  to  his  correspondent,  and  paid  to  him  by 
the  drawee.  C  falling,  the  correspondent  applied  the  proceeds  of  the 
bill  on  an  indebtedness  from  C  to  him.  In  an  action  by  B  against  the  cor 
respondent,  held,  that  the  special  indorsement  was  notice  that  C  held 
the  bill  in  trust  for  B,  that  this  trust  followed  the  bill,  and  that  B  could 
recover  the  money.    Blaine  v.  Bourne  (R.  I.),  429. 

T.  Promissory  note  —  tohen  negotiable  —  eondUional  payment,]  A  note  con- 
tained a  promise  to  pay  money  *  *  six  months  after  date  or  before,  if  made 
out  of  "  a  certain  article.  Held^  that  this  was  a  valid  negotiable  promissory 
note  payable  absolutely  in  six  months.     Walker  v.  Woollen  (Ind.),  639 

&  Promissory  note  —  alteration  —  notice  to  indorser  of  non-paymcTU.]  A  note 
payable  to  the  order  of  W.  was  before  issue  indorsed  by  F.  It  was  signed 
by  Q.,  and  this  signature  was  at  the  request  of  W.  changed  to  "  G., 
agent."  The  note  was  given  for  G.'s  private  debt.  F.  did  not  assent  to 
the  change,  and  there  was  no  evidence  to  show  that  G.'s  principals  were 
accustomed  to  pay  notes  drawn  in  this  form.  In  an  action  against  P.,  fields 
that  the  change  was  immaterial.  Held,  further,  that  F.  was  not  entitled 
to  notice  of  non-payment.  JfanufiMetursrs  d  Merchants^  Bank  ▼.  Fsi- 
lett,  418. 

9.  Promissory  note — notice  of  non-payment — when  suffldent  to  skarge  %ndor$er^ 

Vol.  XXIII.  — 101 
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eitate.]  The  indoreer  of  a  promiBsory  note  djing  before  its  mataritj,  notice 
of  non-payment  was  given  to  the  executor  named  in  his  will,  after  it  had 
been  offered  for  probate  and  letters  testamentary  applied  for.  Before 
the  letters  were  issued  such  executor  renounced  and  a  special  adminis- 
trator was  appointed.  Held,  that  the  notice  was  sufficient  to  charge  the 
estate;  field,  also,  that  notice  to  the  executor  of  the  non-paTment  of  a  note 
maturing  after  the  renunciation  and  the  appointment  of  a  special  admin- 
istrator, was  not  sufficient,  although  no  formal  notice  of  the  renunciation 
and  appointment  had  been  given.     Goodnato  v.  Warren  (Mass.),  289. 

CkmdUioncU  tender  of  payment  of,}    See  Tbndbh,  068. 

Interetst  on,  apportionable,]    See  Apportionment,  261. 

Note  payable  at  hank— payment  ofJ]    See  Bank,  48,  and  note,  50. 

Notice  of  dishonor  of  bill  drawn  and  accepted  by  firms  having  a  common  part- 
iterJ]    See  Partnership,  552. 

Payment  by  n^te  —  new  n^te,'\    See  Payment,  531. 

When  indorsement  of  payment  trill  not  bar  statute  of  limitations.]    See  Ldc- 

ITATIONB  OF  ACTIONS,  897. 

NEW  TRUL. 
Motion  for,  in  criminal  eases — presence  of  prisoner,]   See  CanasAL  Law,  277. 

See  JuBT,  258. 

NON-RESIDENT. 
Service  of  process  on.]    See  Process,  85. 

NUISANCE. 

1.  Excavation  on  land  adjoining  a  highioay.]    As  a  general  rale  in  the  abseoos 

of  special  circumstances,  if  a  person  traveling  on  a  highway  deviates 
therefrom  and  falls  into  a  pit  or  excavation  on  the  adjacent  land,  the 
owner  of  the  land  is  not  liable.  Beck  v.  Carter  (N.  T.),  175,  and  note, 
188. 

2.  When  owner  of  land  is  liable  for  injury  arising  firomJ]    But  when  the  owner 

of  land  expressly  or  by  implication  invites  a  person  to  come  upon  his 
land,  he  is  responsible  to  such  person  if,  while  exercising  ordinary  care, 
he  is  injured  by  a  pit  or  snare  thereon.  lb. 

8.  .]  Defendant  had  for  a  long  time  allowed  a  portion  of  his  lands  adjoin- 
ing a  street  to  be  used  by  the  public  as  a  part  of  the  highway.  He  after- 
ward made  an  excavation  therein  about  ten  feet  from  the  outer  line  of 
the  street,  and  plaintiff,  while  passing  over  the  land  in  the  dark,  fell  into 
the  excavation  and  was  injured.  There  was  no  negligence  on  plaintiff's 
part.   Held,  that  defendant  was  liable,  lb. 

4.  Power  of  board  of  heaWi  to  declare.]  The  action  of  a  board  of  health,  find* 
ing  that  a  nuisance  exists  on  a  person's  property,  such  finding  being  in 
the  absence  of  such  person,  and  without  notice  to  him,  is  void,  oTen 
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when  it  comes  collaterally  in  question.    HaUon  v.  Oity  of  Camden  (N.  J.X 
908,  and  note,  212. 
S.  DeeUion  of  board  not  eonclueive.]     The  question  whether    a  nuisance 
exists  cannot  be  settled  conclusively,  except  in  a  regular  course  of  law, 
before  the  established  courts  of  law  or  equity.  lb. 

LiabiiUy  of  city  for  not  abating.]    See  Municipal  Corforation,  545. 

OFFICE  AND  OFFICER. 

1.  Office  of  truet —what  ie  —  elector  for  President.]    The  office  of  a  commiB 

sioner  of  the  United  States  Centennial  Commission  is  an  "  office  of  trust/' 
under  article  2,  section  I  of  the  Constitution  of  the  United  States.  In 
Be  Corliss  {R.  I.),  538. 

2.  .]     Such  a  commissioner,  when  choaea  an  elector  of  the  President  and 

Vice-President  of  the  United  States,  cannot,  by  declining  the  office  of 
elector,  create  such  a  vacancy  therein  as  is  provided  for  by  Gen.  Stat.  R. 
I.,  ch.  11,  8  7.  lb. 

8.   .]     A  person  disqualified  as  elector  of  the  President  and  Vice-Presi- 

dent  of  the  United  States,  by  holding  "  an  office  of  trust  or  profit  under 
the  United  States,*^  cannot  remove  the  disqualification  by  resigning  th» 
office,  unless  his  resignation  precedes  his  appointment  as  elector,  or  in 
Rhode  Island,  his  election  to  the  position  of  elector.  Tb. 

4.  .]     The  election  to  such  position  of  a  person  so  disqualified  does  not 

result  in  the  election  of  the  candidate  receiving  the  next  highest  number 
of  votes,  but  in  a  failure  to  elect.  lb. 

5.  Title  to,  ?unD  determined.]    The  validity  of  the  title  of  a  judge  or  justice 

to  his  office,  or  his  right  to  exercise  the  judicial  functions,  cannot  be 
determined  upon  a  writ  of  Jiabeas  corpus  sued  out  by  one  who  has  been 
tried  and  convicted  by  him,  where  the  proceedings  are  otherwise  regular. 
Sheehan's  Case  (Mass.),  874. 

6.  Conviction  by  a  justice  de  facto,]     Where  the  court  has  jurisdiction  of  the 

offense  and  of  the  person,  and  the  warrant  is  regular,  a  conviction  is  law. 
ful,  although  the  justice  holding  the  court  was  only  an  officer  de  facto   IK 

7.  When  term  begins.]     Where  no  time  is  fixed  by  law  for  the  commence- 

ment of  an  official  term,  it  begins  to  run  from  the  date  of  the  appoint- 
ment.   Attorney-General  ex  rel.  HaigM  v.  Lone  (N.  J.),  284. 

8.  De  jure  officer  cannot  recover  salary  paid  de  facto  officer.]    Payment  of  the 

salary  of  an  office  to  Skde  facto  public  officer,  made  while  he  is  in  possession^ 
is  a  good  defense  to  an  action  brought  by  the  dejure  officer  to  recover  the 
same  salary  after  he  has  acquired  or  regained  nossession.  Dolanr.  The 
Mayor  {1^.  J. \ies. 

9.  .]    Plaintiff  was  appointed  to  a  municipal  office  and  entered  upon  the 

discharge  of  his  duties.     Afterward  K.  was  appointed  to  the  same  office 
and  he  excluded  plaintiff  therefrom  and  discharged  its  duties  until  he  was 
himself  removed  by  a  judgment  of  ouster,  and  plaintiff  restored.     The 
•alary  of  the   office  was  by  statute  made  payable  monthly,  and  during 
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the  time  oi  plaintiff's  exelaaion,  had  been  paid  toK.  Hdd,  that  plain, 
tiff  could  not  compel  the  city  to  again  pay  the  salary  for  the  same  period, 
ift. 

10.  .]    A  de  jwre  offkcer  may  recover  so  mach  of  the  salary  of  the  office 

for  the  time  during  which  it  has  been  filled  by  a  d^  fiuto  oflSoer,  as  has 
not  been  paid  to  such  officer.  lb. 

11 .  LiaJbUity  of^  for  failing  to  execute  praceifs.]  While  an  officer  is  protected  in 
executing  a  process,  regular  upon  Its  face  though  in  fact  void,  yet  he  is 
not  bound  to  execute  it,  and  no  action  lies  against  him  for  refosing  to  do 
so.     Nevburg  v.  Munghawer  (Ohio),  769. 

Contracts  of  public  officers — when  illegcU.]    See  Contract,  758. 

Contract  of  token  creates  personal  liability.^    See  Aobnct,  453. 

Exemption  on  Judgment  against,  in  favor  of  State.]  See  Exemption  Laws,  718. 

Mandamus  %jnU  not  lie  to  compel  approval  of  official  bond,]  Sec  Mandamus,  559. 

Salary  of  officer,  garnishment  of.]    See  Municipal  Corpobation,  661,  734. 

OPTION. 
Of  pn^rohassr  of  real  estate  not  transmissible.]    See  Cohtsactb,  476. 

ORDINANCE. 

See  Mukicipal  Oorporatiohb. 

PARTIES. 

Action  for  is^unction  to  restrain  illegal  pMiesOion  of  tm»  M .  ]  See  TAXJkXion^ 
694. 

PARTITION. 
Of  estates  of  tenants  in  common .  ]    See  Tenants  in  Comffcm ,  466 . 

PARTNERSHIP. 

1 .  Assumption  by  one  partner  of  firm  debts  -principal  and  surety.]  Where  a 
partnership  is  dissolved  and  one  partner  purchaaes  the  interest  of  the 
other  in  the  partnership  property,  and  assumes  and  agrees  to  pay  the 
partnership  debts,  he  thereby  becomes  in  equity  the  principal  debtor  as  to 
such  debts,  and  the  other  his  sarety,  and  a  creditor  having  notice  of  such 
agreement  is  bonnd  by  such  relationship.  Coigro9e  r.  TcUUnan  (N.  T.). 
90. 

9.  Neglect  of  creditor  tp  ecHect.]  Where  a  creditor,  with  such  notice,  is 
requested  by  the  surety  to  collect  his  claim  of  the  partner  who  has 
aosomed  the  debts,  and  he  neglects  or  refoses  to  do  so,  the  surety  is  dis> 
charged,  provided  the  principal  was  at  the  time  solvent.  lb. 

6.  JNetiee  of  dishonor  ofbiU.]  Where  a  bill  of  exchange  is  drawn  by  one  part- 
nership  on,  and  accepted  by,  another,  and  the  two  have  a  common  part- 
ner, notice  of  the  dishonor  of  the  bill  is  not  necessary  to  chargfe  the  drtw 
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PARTNERSHIP—  dmUnued. 

eFS.   New  T&rk  dh  Alabama  Cantraciing  Co.  t.  8ekna  Smmn^tBmmk  (Ala), 
552. 
Payment  ofnot$  —  reMwal  by  note  of  newfurm  —  dimharge  uf  reiiring  pmrtner .  ] 
See  Paymbhi),  581. 

PARTY  WALL. 

Covenant  ia  deed  as  ta — covenants  running  mtJ^  lattd.]  A,  owning  adjacent 
lots,  conveyed  one  of  them  to  B  by  a  deed,  duly  recorded,  containing  this 
clause :  "  It  is  agreed  that  the  partition  wall  of  auy  building  hereafter 
•  erected  upon  the  granted  premises  may  be  placed  one*half  on  the  granted 
premises  and  one-half  on  the  adjacent  lot ;  and  the  owner  of  the  adjacent 
lot  shall,  whenever  he  uses  such  wall,  pay  one-half  the  cost  of  the  same." 
6  built  a  party  wall  accordingly.  A  afterward  conveyed  the  adjacent  lot 
to  C,  and  O  to  D,  who  used  the  party  wall.  Held,  that  D  was  liable  to  B 
for  such  use,  either  on  the  covenant  in  the  deed  from  A  to  B  or  on  an 
implied  assumpsit  for  using  B's  pn^erty.  Bichardeen  t.  7\fbey  (Mass.), 
283. 

PATBNTa 

1.  Jurisdietion  of — aeiiene  relmting  to.]    A  State  eoart  has  no  jurisdiction  of 

an  action  by  the  owner  of  a  patent  to  recover  compensation  for  its  use  from 
one  who  has  used  it  without  his  consent.  De  Witt  v.  Elmira  Nobles 
Manuf.Co.(^.Y.\lZ, 

2.  State  cannot  regulate  sale  of]    A  State  has  no  power  to  regulate  or  restrict 

the  sale  of  patent  rights.     Crittenden  v.  White  (Minn.),  676. 

Staie  regulation  of  sale  of]    See  Foreign  Ck)RPORATiON8,  641. 

When  invalidity  of,  no  defense  to  claim  for  royalty.]    See  Coxsi deration,  43. 

PAYMEIfT. 

1.  By  promissory  note  —  burden  of  proof]    A  promissory  note  given  for  an 

antecedent  debt  does  not  discharge  the  debt  unless  the  note  is  given  und 
received  as  absolute  payment ;  and  the  burden  of  proof  is  on  the  debtor  to 
show  that  it  was  so  given  and  received.  Nor  does  it  make  any  difference 
that  the  makers  of  the  note  so  given  are  fewer  in  number  than  the  original 
debtors.    NighUnffole  v.  Ckafee,  5S1. 

2.  By  partnership  note  —  renewal  by  new  firm  —  discharge  of  retiring  partner*] 

A  firm  isBoed  paper  with  accommodation  indorsements,  and  protected 
the  indorsers  by  a  mortgage  executed  by  the  partners.  Subsequently  one 
of  the  partners  retired,  and  the  remaining  partners  formed  a  new  firm 
which  issued  paper  in  renewal  of  some  of  that  issued  by  the  old  firm . 
This  new  paper  was  indorsed  by  one  of  the  former  indorsers,  and  a  new 
mortgage,  executed  by  all  the  members  of  the  old  firm,  covering  the 
estate  previously  mortgaged  with  other  property,  protected  this  indorser. 
After  voluntary  assignments  by  the  new  firm,  the  retired  member  of  the 
old  film,  and  the  last-named  indorser,  held,  that  the  new  paper  was  a 
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mere  renewal  of  the  old,  and  that  holders  of  the  new  paper  were  entitled 
equally  with  holders  of  the  old  to  the  f and  furnished  bj  the  first  mort- 
gage. Held,  further,  that  no  inference  of  the  aL>solute  payment  of  the  old 
paper  by  the  new  could  be  drawn  from  the  fact  that  the  new  mortga^ 
was  given,  nor  from  the  fact  that  the  old  paper  was  surrendered  or  can- 
celed on  the  issue  of  the  new.  Held,  further,  that  an  agreement  to  dis- 
charge a  retiring  partner  will  not  be  inferred  from  the  mere  acceptance 
of  the  note  of  the  continuing  partners  for  the  joint  debt.  lb. 

By  check — lachss  in  preMnting."]    See  Negotiable  Instruments,  087. 

To  agentf  when  not  authorized.]    See  Agency,  157. 

PHYSICIAN  AND  SURGEON. 

MiitcUces  of,  in  treating  one  injured  hy  negHgenee  of  another,]    See  Nbgligbhcb, 

18. 

Jiedieal  examiner,]    See  Insurance,  ld4. 

POLYGAMY. 
See  Criminal  Law,  249. 

PRESIDENTIAL  ELECTOR. 
See  Office  and  Officer,  588. 

PRINaPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
When  relation  arieee  between  partnere.]    See  Partnership,  90l 

See  Guaranty  ;  Surety. 

PRIVITY. 
In  negligence.]    See  Negligence,  1. 

PROCESS. 

Service  of,  on  nonresident.]  The  service  of  a  sammons  in  a  cIyII  action  opoo 
a  non-resident  of  the  State,  while  attending  as  a  witness  in  good  faith  xhr 
trial  of  an  action  in  a  court  of  this  State,  is  irregular,  and  will  be  ^<'r 
aside.    Pereon  v.  Orier  (N.  Y.),  85. 

Liability  of  officer  for  failing  to  execute,]    See  Office  and  Officer,  7({9. 

PROMISE  TO  MARRY. 
See  Marriage. 

PROXIMATE  AND  REMOTE  CAUSE. 
MUtake  ofeurgeon  when  not  proximate,]    See  Negligence,  18,  and  note.  31 

PUBLIC  OFFICE. 
See  Office  and  Officer. 


INDEX.  807 

PUBLIC  POLICY. 
Ag^reemenU  ofpvbHc  offlctf,^    See  Contracts,  758. 
CombincUioM  to  affect  trade.]    See  Contracts,  190. 
Contraeis  to  anoid  taxation.]    See  Taxation,  672. 
When  promiae  of  marriage  against.]    See  Marriaob,  213. 

RAILROAD. 

1.  Bh^inUsion  of  pawenger  —  reeistance.]    Where  a  passenger  in  a   railroad 

car  is  lawful!/  on  ttie  train,  and  has  paid  his  fare,  he  has  a  right  to 
resist  any  attempt  of  the  train-men  to  eject  him,  and  if  he  resists  to  such 
an  extent  that  extraordinary  force  is  necessary  to  remove  him,  and  he  is 
thereby  injured,  his  resistance  will  not  prevent  his  recovery  of  damages. 
English  v.  Delaware  d  Hudson  Canal  Co.,  69. 

2.  Jr^ry  to  express  messenger.]    A  railroad  company  is  liable  for  an  injury 

caused  by  its  negligence  to  un  express  messenger  lawfully  on  its  train, 
although  he  pays  no  fare.    Blair  v.  Erie  Ry.  Go.  (N.  Y.),  55. 

8.  Liability  of  for  defects  in  station-fiouse.]  A  railroad  company  is  not  liable 
for  an  injury  to  a  person  resulting*  from  its  failure  to  exercise  ordinary 
skill  and  care  in  the  erection  or  maintenance  of  its  station-house,  where, 
at  the  time  of  receiving  the  injury,  such  person  was  at  such  station-house 
by  mere  permission  and  sufferance,  and  not  for  the  purpose  of  transacting 
any  business  with  the  company  or  its  agents,  or  on  any  business  connected 
with  the  operation  of  the  road.  Pittsburgh,  etc.,  Ry.  Co.  v.  Bingham 
(Ohio),  751. 

4.  Negligent  communication  of  fire.]  A  railroad  company  is  bound,  both  at 
common  law  and  lender  the  statute,  to  keep  its  line  clear  of  material 
likely  to  be  ignited  from  sparks  issuing  from  its  locomotives,  although  the 
latter  be  properly  constructed  and  driven.  Delaware^  Lackawanna  and 
Western  R,  R.  Co,  v.  Salmon  (N.  J.),  214. 

5L  — '.]  A  railroad  company  is  liable  for  injury  to  land  by  fire,  caused  by  its 
negligence,  although  there  is  land  belouging  to  another  owner  interme- 
diate between  the  railroad  and  the  plaintiff's  land.  lb. 

0.  Contributory  negligence.]  One  whose  lands  are  injured  by  fires  negligently 
set  by  a  railroad  company  is  entitled  to  compensation  although  he  had 
allowed  combustible  materials  to  accumulate  on  such  lands.  lb. 

7.  .]  The  damages  paid  to  a  land-owner  by  a  railroad  company,  when  it 

acquired,  either  by  grant  or  condemnation,  title  to  lands,  do  not  cover 
any  injury  resulting  from  negligence  or  unskillfulness  in  constructing  or 
operating  the  road.  lb. 

H.  .]  Where  a  railroad  company  is  required  by  law  to  permit  other  trains  to 

run  over  its  line,  and  it  permits  an  engine  not  belonging  to  itself  to  ruo 
which  is  so  negligently  constructed  as  to  be  dangerous  to  adjoining  prop- 
erty, the  company  will  be  liable  for  injuries  occasioned  by  it.  lb. 

See  Carrier. 

RATIFICATION. 
See  AoBNCT,  157. 
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REFERENCE. 

VaUdity  of  statute  making  report  widenMJ]    See  CoHBTiTDTiOMAi<  Law,  381, 
424. 

REMOVAL  OF  CAUSE. 

1.  WTien  map  be  had."]  It  is  too  late  to  remove  a  cause  into  the  Qrcutt  Coart 
of  the  United  States,  under  U.  S.  Stats,  of  March  8, 1875,  after  a  time  has 
passed  at  which  it  could  have  been  tried.  Ifew  York  Warehouse  and  Se- 
curity Company  v.  Loomie  (Mass.),  872. 

d.  .]    When  a  cause  has  been  called  for  trial  in  its  order,  and  a  jniy 

has  been  called  to  try  it,  the  trial  is  begun,  although  the  Jury  has 
not  been  sworn,  and  it  is  then  too  late  for  the  defendant  to  apply  to 
remove  the  cause  into  the  United  States  courts.  ^S^.  Anihong  FalU  Water- 
Power  Company  v.  Kitig-Bridge  Co.  (Minn.),  682. 

8.  When  State  court  laeee  Jurisdiction.]  A  State  court  loses  jurisdiction  of 
a  cause,  upon  proceedings  being  taken  to  remove  it  into  the  United  States 
Circuit  Court,  and  the  question  of  such  loss  of  jurisdiction  can  be  raised 
by  answer.  Shc^ft  v.  Phamix  Mutual  Life  Ins.  Co.  (N.  Y.),  138,  and 
note,  143. 

4.  Petition  of  corporation-^ who  may  make — verijieation  of  petition.]  An 
action  was  commeneed  against  a  non-resident  insurance  company,  by  the 
service  of  the  summons  upon  the  person  appointed  by  such  company, 
under  and  in  pursuance  of  the  statute,  as  its  agent  and  attorney  within  the 
State,  upon  whom  all  process  against  it  might  be  Berved,and  who  wasahv 
its  general  managing  agent,  in  the  State.  Such  agent  and  attorney,  upon 
entering  defendant's  appearance,  filed  a  petition  for  a  removal  of  the 
cause  to  the  Circuit  Court,  under  U.  S.  R.  S.,  ^  689,  which  was  signed 
by  him  as  such  attorney,  and  verified  by  his  affidavit  which  also  stated 
that  he  was  defendant's  general  managing  agent.  Held,  (1 )  that  the  pe- 
tition and  the  filing  of  it  were  the  acts  of  the  defendant ;  (2)  sembUy  that 
it  was  not  essential  that  the  petition  be  verified ;  but  (3)  that  if  a  verifi- 
cation was  necessary,  the  affidavit  was  sufficient,  and  made  by  the  proper 
person.  Jb. 

REPEAL. 

When  does  not  revive  former  statute.]    See  Statutk,  tK. 

REPRIEVE. 

Poteer  of  governor  to  grant.]  The  statute  provided  that  a  reprieve  to  any  per- 
son under  sentence  of  death,  on  any  condition  whatsoever,  should  be  ac- 
cepted in  writing  by  the  prisoner.  Held,  that  a  respite  or  reprieve  for  a 
specified  interval  of  time  was  not  conditional  and  need  not  be  accepted ; 
and  that  it  might  fix  a  future  day  for  execution  which  should  then  take 
place  without  further  order  of  the  court.     SterUng  v.  Drake  (Ohio),  762. 

RURAL  CEMETERY. 
See  Cbmktsrt. 
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SALE. 
Ofpropertif  to  he  acquired,]    See  Mortqaob,  518. 
Of  patents  —  State  regvlcttum  of.]    See  Patents,  641,  676. 
On  execution — mUtake  of  bidder."]    See  Execution,  525. 
Right  to  reecind  for  fraud.]    See  Fraud,  117. 
Vendor's  lien.]    iS0«  Bankbuftcy,  5d3. 

SALARY.  • 

Cf  municipal  offleer — gamishmnetof.]  See  Municifal  Corpgbation,  661, 
724. 

See  Otficbr. 

SAVINliS  BANK. 
Gift  of  depceite  in,]    iSto  Gift,  447,  and  note,  451. 

SELF  DEFENSE. 
See  Criminal  Law,  788. 

SENTENCE. 
See  Criminal  Law. 

SET-OFF. 

Claim  not  dtte,]  A  note  given  by  A  to  B  and  not  yet  due  cannot,  in  eqaity,  be 
set  off  against  a  note  given  by  B  to  A,  upon  wliich  A  has  brouglit  an 
action  for  tbe  benefit  of  C,  to  whom  be  assigned  it,  al though  C  knew,  at 
the  time  of  the  assignment,  that  A  was  insolvent,  and  A  was  subse- 
quently declared  a  bankrupt.    Spaulding  v.  Backus  (Mass.),  891. 

SEWER. 
LiMUtp  of  city  for  defect  in.]    See  Municipal  Corporation,  53. 

SLANDER  AND  LIBEL. 

1.  Imputing  venereal  disease.]    Words  charging  a  man  with   being  afflicted 

with  a  venereal  disease  are  actionable  in  themselves.  KaucJier  v.  Blinn 
(Ohio),  727. 

2.  Mitigation  of  damages  —  prior  publication  by  others  ]     In  an  action  for  pub- 

lishing a  libel  in  a  newspaper,  the  defendant  may  show  in  mitigation  of 
damages,  that  prior  to  publishing  tbe  alleged  libel  he  had  seen  the 
same  matter  in  other  newspapers.  Hewitt  v.  Pioneer-Press  Company 
(Minn.),  680. 

Action  for  suborning  toitnees  to  defame  character.]    See  Action,  279. 

Amount  of  proof  necessary  to  justify  slander  imputing  crime.]  See  Evidbncb, 
708. 

SLANDER  OF  PROPERTY. 
1.  Damc^es.]    In  an   action  for  publishing  a  false  and  malicious  statement 

Vol.  XXTTI.  — 102. 
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concerning  the  propertj  of  the  plaintiff,  the  special  damage  alleged  being 
the  loss  of  the  Bale  of  the  property,  evidence  of  its  value  as  a  scientific 
curiosity,  or  for  exhibition,  in  imtnaterial.     Gott  v.  PuUtfer  (Mass.),  322. 

2.  WTiat  is  not  actionable.]  Fair  and  reasonable  comments,  however  severe  in 
terms,  may  be  published  in  a  newspaptsr  concerning  any  thing  which  is 
made  by  Its  owner  a  subject  of  public  exhibition,  and  are  privileged  com- 
munications for  which  no  action  will  lie,  without  proof  of  actual  malice. 
76. 

8.  Malice,  token  inferred,]  In  an  action  for  publishing  in  a  newspaper  a  false 
and  malicious  statement  concerning  the  property  of  another,  actual 
malice  may  be  inferred  from  false  statements,  exceeding  the  limits  of 
fair  and  reasonable  criticism,  and  recklessly  uttered  in  disregard  of  the 
rights  of  those  who  might  be  affected  by  them ;  and  it  is  erroneous  to 
instruct  the  jury  that  the  plaintiff  must  prove  a  disposition  willfully  and 
purposely  to  injure  the  value  of  the  property,  with  wanton  disregard  of 
the  interest  of  the  owner.  i&. 

STATE. 
Action  against,]    See  Constitutiokal  Law,  567. 
When  exemption  laws  do  not  apply  to.]    See  Exbmftion  Laws,  718. 

STATUTE. 

Repeal  of — revival  of  former  staiuie.]  The  repeal  of  a  statute  amending  a 
former  statute  by  making  the  same  to  read  as  set  forth  at  length  in  the 
latter  act,  does  not  work  a  revival  of  the  first  act,  but  both  fall  together. 
People  V.  Supervisors  (N.  Y.),  94. 

STATUTE  OF  FRAUDS. 

Ckmtraet  not  to  he  perform^ed  within  a  year.]  A  verbal  contract  for  a  year's  ser- 
vice to  begin  on  the  day  following  that  on  which  the  contract  is  made 
is  not  within  the  statute  of  frauds.    Dickson  v.  Prisbee  (Ala.),  565. 

Action  for  inducing  breach  of  contract,  void  under.]    See  Action,  80. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

■ 

STOLEN  PROPERTY. 
Title  of  purchaser  of  stolen  coupons.]    See  Neootiablb  Inbtkumbhtb,  9, 

STREETS. 
lAdbiUty  ofdtyfor  if^uries  in.]    See  Municipal  Corporation. 

See  Highway. 

SUBORNATION. 
See  Action,  279. 
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SUBSCRIPTION 
See  CoNsiDEKATiON,  386. 

SUMMONS. 
See  Process. 

SUNDAY. 
1.  Letting  hanee  on^  in  vioUUian  of  statute  — oMon  for  ir^wrjf  to,]  A  statate 
proyided  that  "  every  pereon  who  shall  do  or  exerdse  any  labor  or  basi- 
ness,  or  work  of  his  ordinary  calling  ...  on  the  first  day  of  the 
week,  or  suffer  the  same  to  be  done  ...  by  his  children,  servant 
or  apprentices,  works  of  necessity  and  charity  only  excepted,  shall  b«i 
fined."  S.,  a  livery-stable  keeper,  let,  in  hia  ordinary  business,  a  horse 
and  carriage  to  be  driven  for  pleasure  to  a  particular  place.  The  hirer 
drove  them  to  a  different  place,  and  returned  them  damaged.  Where- 
upon S.  brought  trover  against  the  hirer.  Held,  affirming  Whelden  v. 
Cha/ppel,  8  R.  I.  280,  that  the  action  would  not  lie.  Smith  v.  RoUirut  (R. 
I.),  609. 

d.  .]    Where  a  plaintiff's  cause  of  action  arises  from  a  violation  of  law 

on  his  part,  the  suit  cannot  be  sustained,  and  it  is  immaterial  whether 
the  violation  of  law  appears  from  the  plaintiff's  direct  evidence  or  is 
elicited  from  him  by  legitimate  cross-examination,  lb. 

SUPPORT  OF  SOIL. 
Bight  to  damages.]  One  who  digs  a  pit  on  land  so  that,  by  the  operation  of 
natural  and  ordinary  causes,  which  he  takes  no  precaution  to  guard  against, 
the  land  of  another  falls  into  the  pit,  is  liable  to  an  action  by  the  latter 
for  the  injury  to  his  land  in  its  natural  condition,  but  not  for  injuries  to 
buildings  or  improvements  thereon,  such  as  fences  and  shrubbery,  without 
proof  of  actual  negligence  ;  the  measure  of  damages  is  the  actual  loss  of 
and  injury  to  the  soil ;  and  it  is  immaterial  that  the  defendant  is  not 
the  owner  of  the  land  dug  upon,  but  removes  the  soil  therefrom  for  his 
own  benefit  by  permission  of  the  owner  thereof.  CHlmore  v.  DriseoU 
(Mass.),  812. 

SURETY. 
OmUraet  of — damages,]  A  gave  a  bond,  with  sureties,  to  B,  in  a  penal  sum, 
conditioned  for  the  payment  by  A  of  all  demands,  acceptances  or  indorse- 
ments and  obligations  for  which  6  should  in  any  way  become  responsible 
on  account  of  a  firm  of  which  A  was  a  member,  and  for  saving  6  harmleita 
and  free  from  loss  or  inconvenience  on  account  of  any  debt,  claim,  demand 
or  liability  of  the  firm.  After  this,  B  accepted  a  draft  drawn  by  A,  and 
the  holder  of  it  sued  B  and  recovered  judgment;  B  paid  a  sum  less  than 
the  face  of  the  judgment,  and  assigned  the  bond  to  the  holder,  and  the  j  tidg- 
ment  was  entered  as  satisfied,  the  holder  agreeing  that,  in  case  he  realized 
on  the  bond  the  amount  of  the  judgment,  he  would  repay  the  sum  paid 
by  6.  Held,  in  an  action  on  the  bond,  that  it  was  a  contract  of  indemnity 
merely,  and  that  execution  should  issue  only  for  the  sum  paid  by  B.  Vat 
entine  v.  Wheeler  (Mass.),  404. 

Selease  of,  by  composition  in  bankruptcy,]    See  Bankruptcy,  878. 


i 
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TAXATION. 

1.  Contract  to  anoid — pubii6  poUoy,]    Plaintiff  deposited  carrencjr  in  a  bank 

and  took  from  the  bankers  a  writing  acknowledging  the  receipt  of  a  certain 
sum  equal  to  the  deposit,  in  United  States  bonds  not  taxable,  and  prom- 
ising to  return  the  same  on  demand.  Held,  in  an  action  to  recover  the 
bonds,  that  the  contract  was  lawful,  though  made  for  the  express  purpose 
of  avoiding  taxation  on  the  deposit    StUtodl  v.  Oorwiii  (Ind.),  673. 

2.  Illegal  publication  of  tax  list  —  injunction  — particM.]     Action  by  certain 

property  owners  and  tax  payers  in  a  county,  to  restrain  the  county  com- 
missioners from  publishing  a  delinquent  tax  list  in  a  so-called  newspaper 
designated  by  them,  on  the  ground  that  it  was  not  a  "  newspaiNT  '*  within 

■ 

the  meaning  of  the  statute  requiring  such  publication,  and  that,  there- 
fore, the  taxes  would  be  imperiled,  and  the  county  lose  or  be  in  danger 
of  losing  them.  Held,  (1)  that  an  injunction  was  the  proper  remedy,  and 
(2)  that  the  plaintiff  were  proper  parties  to  the  action.  Sinclair  v.  Board 
of  Count jf  CommisMioners  (Minn.),  694 

8.  Of  shares  of  stock  in  foreign  corporation  —  double  taxationJ]  The  owner  of 
shares  of  stock  in  a  foreign  corporation  is  liable  to  taxation  thereon  in 
the  State  where  he  resides,  although  he  has  paid  a  tax  thereon  in  the 
State  where  the  corporation  is  located.    Dyer  v.  Osborne  (B.  I.),  460. 

4.  .]     A  resident  of  Rhode  Island  owning  shares  of  stock  in  a  corporation 

organized  and  located  in  Massachusetts,  paid  a  tax  thereon  assessed 
under  the  laws  of  that  State.  Heldy  that  a  tax  afterward  assessed  od 
the  same  stock  in  Rhode  Island  was  valid.  lb. 

Assessments  for  local  improvements  are  not  taxes.]    See  Absbsbmbnts,  472. 

Bestraining  collection  of  taaeeJ]    See  Injunction,  619. 

TELLER. 
See  Bank. 

TENANT. 
See  Landlord  and  Tsnant. 

TENANTS  IN  COMMON. 

1.  Mortgage  of  one  tenant's  interest  —  partition.]  On  a  bill  in  eqvity  for 
partition  between  two  tenants  in  common,  the  estate  of  one  being-  unin- 
cumbered and  that  of  the  other  being  subject  to  various  mortgages  cov- 
ering the  mortgagor's  undivided  interest  in  various  parcels,  held,  that  a 
decree  of  partition  could  not  extend  any  mortgage  to  property  iH>t 
described  and  included  in  such  mortg^age.  Held,  further,  that  the  aggrv- 
grate  parcels  covered  by  each  single  mortgage  of  the  one  tenant  in  com- 
mon must,  for  purposes  of  partition,  be  considered  as  one  separate  e6tat«'. 
Hddy  further,  that  as  between  tenants  in  common  a  sale  or  mortga^ife  by 
one  of  them  is  valid,  provided  such  sale  or  mortgage  covers  the  vendor^ 
or  mortgagor's  interest  in  the  whole  of  any  separate  parcel  or  estate, 
notwithstanding  the  tenancy  in  common  may  extend  to  other  parcels  or 
estates.     Oreen  v.  At nold  (R.  I.).  466. 
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TENANTS  IN  COUUOIif  —  CtmUnued. 

%,  .]  Of  two  tenants  in  common  one  mortgaged  his  interest  in  the  com- 
mon estate  to  the  other  and  no  entrj  or  foreclosure  has  taken  place.  Held, 
the  mortgagee  can  have  partition  in  equity.  When  owelty  is  required  to 
equalize  partition  between  two  tenants  in  common,  the  estate  of  one 
being  mortgaged,  it  should,  if  tQ  be  paid  by  the  unincumbered  owner,  be 
paid  to  the  mortgagee  of  the  other  and  credited  on  the  mortgage  note.    3- 

TENDER. 

Conditional  on  note  ieowed  by  mortgage.]  A  tender  of  the  amount  due  upon 
a  promissory  note  secured  by  a  mortgage  on  real  estate,  made  upon  the 
condition  that  such  mortgage  shall  be  released  or  canceled,  is  insufficient. 
Story  V.  Kr&iMon  (Ind.),  668. 

TERM. 
Of  office^  tohen  begins.]    See  Officb,  d84. 

TITLE. 
To  lost  property,]    See  Lost  Pboperty,  538,  and  note,  581. 

TORTS  OF  WIFE. 
See  HnsBAKD  and  Wife,  270. 

TOWN. 
See  Municipal  Corporations. 

TRADE-MARK. 

1.  Imitation  —  ground  of  relief,]  To  entitle  a  party  to  relief  for  an  alleged  in 
fringement  of  a  trade-mark  the  resemblance  of  the  simulated  to  the  gen- 
uine trade-mark  must  be  so  close  as  to  amount  to  a  false  representation  as 
to  the  manufacture  or  proprietorship  of  the  articles.  Popham  v.  Ooie  (N. 
Y.),  22,  and  note,  27. 

2. .]  Plaintiff  put  upon  packages  of  lard  the  figure  of  a  fat  hog   with  his 

name  and  the  words  "  prime  leaf  lard."  Defendant  put  upon  packages  of 
lard  a  globe  with  a  small,  lean  boar  on  top,  above  which  was  his  name  and 
beneath  it  the  words  "  prime  leaf  lard."  Plaintiff  claimed  that  the  use  of 
the  figure  of  the  boar  was  an  infringement  of  his  trade-mark.  The  two 
marks  were  so  unlike  in  general  appearance  as  not  to  be  calculated  to 
deceive  any  one.  Held^  that  plaintiff  was  not  entitled  to  relief.  Ih, 

8.  When  infrijigement  will  not  be  eihjoined.]  A.  C.  &  Co.,  being  the  success- 
ors by  purchase  of  Stillman  h  Co.,  woolen  manufacturers,  continued  to 
use  "  Stillman  &  Co."  as  a  trade-mark  on  their  ticket  for  goods.  Lati- 
mer,  Stillman  &  Co.,  the  lessees  of  a  mill  formerly  used  by  Stillman  & 
Co.,  known  both  as  the  "  Stillman  Mill "  and  as  the  "  Seventh  Day  Mill," 
used  "  Stillman  Mills  "  as  a  trade-mark.  On  a  petition  for  an  injunction, 
brought  by  A.  C.  &  Co.,  against  Latimer,  Stillman  &  Co.,  to  prevent  their 
so  using  the  word  "  Stillman,"  it  appearing  that  no  deception  could  be 
charged  on  either  complainants  or  respondents,  and  that  no  person  of  the 
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TRADE-MARK  —  CarUinwd. 

old  firm  of  Stillman  &  Co.  was  a  member. of  the  firm  of  A.  C.  &  Co.,  heldt 
that  the  injunction  could  not  be  granted.  Held,  further,  that  a  manu- 
facturer has  the  right  to  label  his  goods  with  his  own  name  or  that  of 
his  mill,  if  no  fraudulent  purpose  is  intended.  Carmichaelv,  Latimer 
(R.  I.),  481. 

4.  Assignment  of  trade-mark.]    Query,  If   a    trade-mark  whose  reputation 

depends  on  the  excellence  of  the  manufacture,  or  the  skill  and  honesty 
of  the  manufacturer,  can  be  legally  assigned  ?  75. 

5.  Firm-name.]    Query,    If  the  English  practice  of  retaining  a  firm  name, 

when  no  original  partner  remains,  is  generally  recognized  in  American 
law  f  lb. 

TRADE. 
Combinations  agcUnet.]    ^8^  Contbactb,  190. 

TRANSFER  OF  CAUSES. 
8ee  Removal  of  Causbs. 

TRIAL. 

Bxaminationin  criminal  ease — stattUe  requiring^  cannot  be  ineiated  onajUr 
verdict  and  judgment.]  A  statute  provided  that  before  any  prisoner  is  tried 
for  felony  in  a  Superior  Court  he  shall  be  examined  before  an  inferior 
court,  unless  such  examination  be  waived  by  his  consent  entered  of  record 
in  such  Superior  Court.  Held,  that  it  was  too  late  after  the  verdict 
and  judgment  in  the  Superior  Court  for  a  prisoner  to  insist  that  such  stat- 
ute  had  not  been  complied  with.    State  v.  Stewart  (W.  Va.),  023. 

TROVER. 
For  injury  to  property  let  on  Sunday.]    See  Sunday,  509. 

TRUST. 

Soto  constituted.]  To  constitute  a  trust  it  is  enough  if  the  owner  of  piop^ 
erty  conveys  it  to  another  in  trust,  or  if  the  owner  of  personalty  uneqniyo- 
cally  declares,  either  orally  or  in  writing,  that  he  holds  it  t»  praeenU,  In 
trust  for  another.     Ray  v.  Simmons  (R.  I.),  447. 

See  ExscuTOR  and  Administrator,  447 ;  Gift,  447. 

UNITED  STATES. 
BUetor  of  President  of.  ]    See  Office,  688. 

UNITED  STATES  COURTS. 
See  Conflict  of  Jurisdiction  ;  Removal  of  G 


USAGE. 
Beidenee  of  in  contract  between  broker  and  ctutomer.]    See  Baoinni,  80. 
Bfridenee  of  as  to  eertifleation  of  cheek.]    See  Bank,  129. 
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USURY. 
8ee  JsTEBBefS, 

VENDOR  AND  VENDEE. 
tSraud,right  to  rwoMkl  eoTUraetfor,]    See  Fraud,  117. 

WARRANTY. 
See  IsBURAXCR. 

WATERr<X)UR8B. 
Boundary  onJ\    See  Bouiidart,  665. 

WAY. 
Private'-'^ohen pauet  under  appurtenances,]    See  EUbembntb,  149. 
Might  of,  tohen  gratJ  qf,  implied.]  See  Easement,  440,  and  note,  446. 

WIFE. 
See  HusBAKD  and  Wife,  270. 

WITNESS. 

Exemption  of,  from  arrest  —  non-reHdent  toitness^  exemption  applies  to  wit- 
nesses btfore  legisl€Uure.]  A  resident  of  another  State  volontarily  went  into 
Massachusetta  solely  for  the  purpose  of  presenting  to  the  legislature  and 
testifying  to  a  daim  of  his  against  the  Commonwealth,  and  with  the 
intention  of  returning  home  without  unnecessary  delay.  Held,  (1)  that  he 
was  privileged  from  arrest  on  civil  process,  and  (2)  that  having  been 
arrested  he  coald  be  discharged  on  habeas  corpus,  Thompson's  Case 
(Mass.).  870. 

Service  of  process  on  non-resident.]     Sac  PROCiCsa,  3S. 
Suborning  to  dtfame,  action  for.]    See  AcnON,  270. 
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